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BBEJIEHHUE

3a mocnemHee JeCATUICTHE W OCOOCHHO TIOCIE TPUHATHS HOBOTO  YTOJIOBHO-
npoueccyaibHoro kojekca Poccuiickoit denepannu, 3HAYUTEIBHO PACHIMPHIMCH BO3MOXKHOCTH
y4acTHs B paccielOBaHUU IMPECTYIUICHUH 3aIlMTHUKA TOJ03pPEBAEMOr0 U OOBHHIEMOTO, a TaKKe
MPEICTaBUTEINS MOTEPIEBIIETO, TPAXKIaHCKOTO UCTIIA U IPaXTaHCKOTO OTBETYHKA.

Kak u CJICOOBAJIO OXKHOAaTb, B CBA3HM C 3TUM BO3HHUKIIO MHOTO HE OTPETYIHMPOBAHHBLIX



3aKOHOM BOIIPOCOB, IIPOU3OLUIM ONPENEICHHBIE U3MEHEHHUS B CIICICTBEHHON TaKTUKE U Xapakrepe
JIESATEIIBHOCTH, KaK 3alIUTHUKA, TaK U IPEACTABUTEIEH.

W3510)keHUI0 3TUX BOIPOCOB INPHUMEHHUTEIBHO K COBPEMEHHOM TEOPUHM U IIPAKTUKH
paccienoBaHus MPECTYIUIEHUH U NOCBAIIEHa HacTos1as padora.

I'napa 1. OBECHIEYEHHME IIOJO3PEBAEMOMY U ObBUHSIEMOMY
ITPABA HA 3AIATY ITPU PACCJIEAOBAHUU NNPECTYIIVIEHUU

1.1. Obugue nonosrcenun ocyuyecmeieHus nPaea Ha 3auiUmMy Ha
003HAHUU U NPEOCAPUMETbHOM C1e0Cm U

[TpoGnema rapanTuii cOONIOACHUS TPaB TPAXKIAH, MPEKIC BCETO COIMAIBHBIX, CO CTOPOHBI
o0IecTBa 1 rocy1apcTBa, ceifuac KpaiHe 000CTpuiIach, CTaja OMHONW U3 CaMbIX aKTyaJIbHBIX.

Jlis TpaBOBOTO TOCYIapCcTBa, K CTAHOBJICHHIO KOTOPOTO MBI JIOJDKHBI CTPEMHUTHCS,
XapaKkTepHO MpeBpallleHHe MpaB TPaKAaH, JUYHOTO 3aKOHHOTO MHTEpeca, B MHTEpec OOIIecTBa,
3alUIAeMbIil BCEMH JI03BOJICHHBIMH ITPABOBBIM CPEICTBAMH.

DOddexTuBHas Ooppda C MPECTYNMHOCTHIO HEMBICIMMA O3 YCHICHUS TapaHTHi IIpaB
JMYHOCTH, BOBJICYCHHOW B OPOUTY YTOJIOBHOTO Cymomnpou3BojacTBa. OCyXIeHHE HEBHHOBHOTO
YeNIOBeKa, MOMUMO TPHYUHEHHUS €My HE3aCIy)KCHHBIX (U3NYECKUX M MOPAJHHBIX CTpaTaHUi,
BEJIET K TOMY, YTO JICUCTBUTEIbHBIN BUHOBHUK OCTAETCsl OC3HAKAa3aHHBIM M HEPEIKO MPOJOIKACT
CBOIO MIPECTYIHYIO JIEATETHHOCTb.
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ObecnieueHne oXpaHbl 00IIECTBA OT MPECTYIHBIX MOCATATEIbCTB, HECOMHEHHO COTTIacyeTcs
C 3a11aqef/'1 OXpaHbl 4YECTH, CBO6OI[I)I, HCIIPUKOCHOBCHHOCTU W HWHBIX 3aKOHHBIX HWHTCPECOB
rpakJaHuHa. 3aKOHHBIM WHTEpPEC TIOJ03PEBaEMOT0 M OOBHMHSIEMOTO COCTABISET 3allluTa OT
BBIJIBUHYTOI'O OCHOBAHUA 3aJICPKaHUA WIIN NPCABABICHHOTO OOBHHEHHS U OTCTAaUBAHMA B CBSI3U C
TUM CYOBEKTUBHBIX IIpaB, TapaHTHPOBAHHBIX 3akoHOM. CTpeMJIeHHE TI0I03PEBAEMOTO WU
0OBHHSEMOI'0 BOCHOJIL30BATHLCS TUMU npaBaMu SBJIACTCSA BBIPAKCHHUEM HX 3aKOHHOI'0O MHTEpPCCA.
VIMEHHO MO3TOMY OJHUM M3 BaXHEHIINX KOHCTHUTYIHOHHBIX MPHHIMIIOB YTOJIOBHOTO Mpolecca
SBJISIETCS TapaHTUPOBAHHOE IMPABO HA 3AIIUTY, MO3BOJISAIONICE OOBHHIEMOMY KaK CaMOMY JIMYHO,
TaK W C TMOMOIIBIO 3alIUTHHUKA, JOKa3bIBaTh CBOIO HEBUHOBHOCTbH, JTMOO MPHBOJUTH CMSATYAIOIINE
BHUHY o0cTosiTeNbeTBa. Ho MpaBo 0OBHHSIEMOI0O Ha 3aIIUTY CIYKUT HE TOJIBKO OXpPaHE €ro 3aKOHHBIX
MHTEPECOB, OHO TAaK)Ke MO3BOJISIET YCHENIHO pelaTh 3aJadd MpPaBOCYIUS B IIEJIOM, B TOM YHCIE
MPaBUIBHO MPOBOIUTH MPEIBAPUTENHFHOE PACCICAOBAHIE MTPECTYIIIICHUN.

OcymiecTBiaeHne TpaBa Ha 3alIMTy - TPOSBICHHE JEMOKPATHUECKUX OCHOB HAIIETO
OOLIECTBEHHOTO CTPOs, HEOOXOAMMOE YCJIOBHE OCYIIECTBICHHMS HCTUHHOTO IIPAaBOCYAMS,
CTpOXKAHIIIETO COOMIOAEHMS 3aKOHHOCTH U TIPABOTIOPSAKA.

3aKkOH HE TOJBKO MPOBO3IVIAINAET MPABO OOBHHAEMOTO 3alUIIATHCA, HO M TpedyeT oT
JIO3HABATeNs, CIeJOoBaTeNs, NpPOKypopa M cyaa oOecredeHus OOBHHSEMOMY BO3MOXKHOCTH
BOCIIOJIB30BAaThCA CBOMMU IIpaBaMH, KOTOPBIC, B YaCTHOCTU, JOJIKHBI OBITE €MY YCTKO pa3bsACHCHBI.
Takum 00pa3om, pedb WAET HE MPOCTO O MPOBO3MIAIICHUU IpaBa Ha 3alUTy, a 00 00s3aTeTbHOM
00€eCIIeUeHNH €T0, T. €. CO3/JaHUU YCJIOBUH JUIS PEaIbHOTO OCYIIECTBICHHS 3TOTO IIPaBa.

Pazymeercs, 9TO He  WCKIIOYAaeT  HMHOTIA  BO3MOXHOCTB  3JIOYIOTPEONICHHS
MPaBOHAPYIIHUTECIICM NPOUCCCYAaJIbHBIMU IrAapaHTUAMU ITPpaBa Ha 3alIUTy, HO U OTCYTCTBHC HOZIO6HI>IX
rapaHTHi CO3/1aeT, B CBOIO OYEPEeAb, BO3MOXKHOCTH IS 3JIOYHNOTPEOJEHUs CO CTOPOHBI
JOJDKHOCTHBIX JIUI] TPABOOXPAHHUTEIBHBIX OPTraHOB, a ATO MO CBOMM MOCJEICTBHSIM YacTO TOpPa3io
oracHee JUIs 00IIecTBa.

To 4TO B COOTBETCTBUM C 3aKOHOM CyJ, IIPOKYPOp, CIEAOBATENb U J03HABATENb OOS3aHBI
00ecrieunTh BCECTOPOHHEE, TIOJHOE M OOBEKTUBHOE pAacClIeNOBaHHE W  PAacCMOTPEHHE

00CTOSITEIHCTB JIeIa, B TOM YHUCIIE M ITyTEM TPE/ICTABICHUS OOBHHIEMOMY (IIOZ03PEBAEMOMY,
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HO,Z[CYI[I/IMOMY) BO3MOXHOCTb CaMOMY 3allUIIATLCA OT MPCAbABICHHOIO O6BI/IHCHI/IH, HM B KakoH



Mepe He BeleT K HEHY)KHOCTH B MPOIECCE 3AIMTHUKA, TAK KAK HAJIUYME IPEXbIBICHHOTO
00BUHEHHS TPeOYET IPOTHUBOIOCTABIECHUS €My KBaIM(HIMPOBAHHON 3aIUTHL.

B xozme paccieoBaHus JI03HABATENb, CIENOBATENL M TPOKYPOP OOA3aHBI BBIABUTH KaK
yIUYaroye, TaKk ¥ ONPABABIBAIONINE OOBHHAEMOIO, a TAKKe CMATYAIOIIME W OTATYAIONINE €r0
OTBETCTBEHHOCTh  00CTOATENLCTBA. OIHAKO BCECTOPOHHEE BBISABICHHE JAHHBIMH  JIMIAMH
ONpPAaBIBIBAIONINX W CMATYAIOIIMX MOMEHTOB IO Jely Ha IPaKTHKE OCIOXKHsAeTcs. Bcmm
CJIE/IOBATENL MPEATONaracT BUHOBHOCTh, TeM 0OJee, KOrja OH yXK€ MNpeIbsBUI OOBUHEHHE, a
MHOT/IA U n30pal Mepy NpecedeHns B BUE COAEPIKAHUS IO CTPAKEH, eMy TICHXOIOTUYECKH OUEHb
TPYOHO OJHOBPEMEHHO IIPEANONIAraTh HEBUHOBHOCTh, MCKaTh C TOM JKE€ DHEPrUed ee
noareepxkaeHue. CIIenoBaTellb MOKET HAXOAUTHCA M IO BO3IEHCTBHEM OOIECTBEHHOTO MHEHHUS,
CYMTAIOIETO NPUBJICYEHHOTO K OTBETCTBEHHOCTH BUHOBHBIM.

VyacTue 3alIUTHHKA B MPEABAPMTENHLHOM PACCIEN0BAHMH TOBBIIIAET €r0 OOBEKTHBHOCTD,
HO3BOJISET BCECTOPOHHE OLCHUTh BMEHEHHBLIE B BMHY DIIM301bl, 4 MHOLNA M B IIEJIOM NPUHTH K
BBIBOJIy O HEBUHOBHOCTH JIMI[A, IPHBICIEHHOTO K YTOIIOBHON OTBETCTBEHHOCTH.

[IpaBUIBLHO OLEHWBAs AEATEIBHOCTH 3aIIUTHHMKA, CJIENOBATENb JOJDKEH MOHHUMATh, YTO
«aHAJIM3UPYsl MAaTEpHAIIbl TIPEABAPUTEILHOTO CIEACTBHS U CyIeOHOrO pa3OupaTenbCTBa, 3aIUTHUK
BIIPABE UCXOAUTh U HCXOAUT M3 TPEAIONOKEHHUS, YTO OOBUHSAEMBIM WIM HEBHMHOBEH BOBCE, MJIU
BMHOBEH B MEHBLICH CTENEHU, 4eM €ero OOBUHANIOT. Jlo0as WHAs HPABCTBEHHAs M MPaBOBas
YCTaHOBKA JIEJAa€T YYacTHE 3allUTHHKA B MPOLECCE OMACHBIM JJI1 OOBHHSAEMOIO M HEHYKHBIM IS
IPaBOCYIMS .

OCHOBHOM 3aauell 3alIUTHUKA, YYaCTBYIOIIETO B MPEIABAPUTENLHOM pPACCIEI0BAHUN
IPECTYIUIEHHS, SBISETCA YCTAHOBIEHHE (DAKTOB COONIONEHUS BCEX IMPOLECCYalbHBIX IPAaBHI U
BBISICHEHHE OOCTOSITENLCTB, ONPABIBIBAIOLIAX €r0 MOA3AIIMTHOrO, JIMOO CMATYaOMIUX €ro BUHY, a
TaK)Ke OKa3aHHE EMY MHOM KBaTM()UIMPOBAHHON FOPUIMIECKON TOMOIIH.

' Botixoe A.J]. Dtrka mpodeccHOHaNLHOM 3alUThI 110 YIOJI0BHEIM aenaM. M., 1978. C. 60-
61.
5

OnHOCTOPOHHOCTH JICSITEIILHOCTH 3alllUTHUKA - OMPEACIICHHAs] TapaHTHs BBITTOJIHCHHUS WM
CBOMX (PYHKIMU, HO HEJIh3s MPU 3TOM 3a0bIBATh, YTO 3AIIMTHUK JOJDKEH OCTaBaThCS aOCOIIOTHO
3aKOHOTIOCTYIITHBIM.

OO0OCHOBBIBas MPaBO Ha 3alUTy, HEJIb3s HUTHOPHPOBATH U TO, YTO B JICATEIHHOCTU
MIPaBOOXPAHUTEIILHBIX OPTraHOB HE MCKJIIOYCHBI OMIMOKHW W TMPaBO Ha 3alIUTy COACHCTBYET HX
YCTpaHEHHUIO.

[Tpunun obecrneyeHuss 0OBUHsAEMOMY (TI0JI03peBAEMOMY), a 3aTeM U MOACYIMMOMY IpaBa
Ha 3allUTy TPOHU3BIBAET BCE YIOJIOBHOE CYAONPOM3BOACTBO. YK€ Ha JO3HAHUU W
MPEBAPUTEIILHOM CIICJICTBUM OOBUHSEMBIH B cooTBeTcTBUU co cT. 47 VYIIK Poccuiickoii
denepanuu UMEET MPABO 3HATh, B YeM OH OOBHHSETCS U J1aBaTh OOBSCHEHUS IO MPEABIBICHHOMY
OOBUHEHHIO, TIPEJCTABIATh JIOKA3aTeNIbCTBA, 3asBIIATH XOJATalCTBA, OTBOJBI, MOJYYHTHh KOIHIO
MOCTAHOBJICHUSI O TPUBJICUYCHUH €r0 B KAuyeCTBE OOBUHSEMOTO, KOIHIO TTOCTAaHOBICHHUS O
MPUMEHEHUN K HEMY MEpPbI IIPECEUCHHS, KOMTUI0 OOBUHUTEIHLHOTO 3aKIIOYCHUS U OOBUHHUTEILHOTO
aKTa, TOJIb30BaThCsl TMOMOIIBI0 TMEPEeBOAYMKA W 3allMTHHKA, B TOM 4YHCJEe OeCIiaTHO, HMETh
CBUJIaHWE C 3aIIMTHUKOM HaeJIWHE W KOH(PHUIACHIIMAIBHO, B TOM YHCJIE JIO MEPBOrO Jompoca, 0e3
OTPAaHWYEHUSI MX YHUCIa U TPOAOKUTENIBHOCTH, YYacCTBOBaTh C pa3pellIeHUs CleIoBaTelis B
CJICJICTBEHHBIX JICHCTBUAX, MPOU3BOAUMBIX IO €T0 XOJATANCTBY MJIM XOJIATalWCTBY €ro 3allUTHUKA,
00 3aKOHHOTO TPEJICTABUTENIS, 3HAKOMUTHCA C MPOTOKOJIAMU 3THX JCHCTBUN M MOJaBaTh Ha HUX
3aMEUaHus, 3HAKOMHUTBCS C ITOCTAHOBJICHHEM O HAa3HAYCHHHM CyIACOHOW DKCIEPTHU3bI, CTaBUTH
BOIIPOCHI AKCIEPTY U 3HAKOMHUTHCS C 3aKIIOYECHUEM OHKCIEepPTa, 3HAKOMUTHCS IO OKOHYAHUU
MIPEIBAPUTEILHOTO PacClIeIOBAaHUS CO BCEMHM MarepuajaMyd YTOJIOBHOTO Jieia M BHINUCHIBATh U3
HETOo JIIOOBIC CBEICHUS B JIFOOOM 00beMe, CHUMATh 32 CBOM CUET KOTHH C MaTepPHaJIOB YTOJIOBHOTO
Jiea, B TOM 4YHCJIE C TIOMOINBIO TEXHUYECKHX CPEICTB, MPUHOCUTH JKAJIOOBI Ha JCHCTBUS
(OeznelicTBUE) 1 peLICHUs J103HABATENs, CIIEA0BaTeNs, IPOKYypopa U cyJa U MPUHUMATh Y4acTHE B
UX PacCMOTPEHUU CYIIOM.



B nacrosmee Bpems, B coorBeTcTBHHM C 4. 3 cT. 49 YIIK Poccuiickoit denepannn 3auTHIK
JIOITyCKAETCSl K YYacTUIO B YIOJIOBHOM JIeJie HE TOJIBKO C MOMEHTA BBIHECEHMS MOCTaHOBJIEHUS O
IIPUBJICYECHUH JIMLIA B KQYECTBE OOBUHSAEMOTrO, HO M1 C MOMEHTA BO30Y’KJEHHsI YTOJOBHOIO Jiefa - B
ClTyyasix OCYLIECTBIIEHHs J03HAHMS M MO JieJlaM YacTHOTO OOBMHEHUS, C MOMEHTa (PaKTUYECKOTO
3aJiepyKaHus JIMLA, 0A03PEBAEMOr0 B COBEPILIEHUH MPECTYIIIICHUS, NN IPUMEHEHUS K
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HEMY Mephbl NIPeceyeHrs B BUJE 3aKIIOYCHUsS MOJ CTPaXKy, a TAK)KE C MOMEHTa OObSBICHUS JIMILY,
MOZI03PEBAEMOMY B COBEPLICHHU IPECTYIUICHHs, IIOCTAHOBICHUS O HA3HAYCHUU CyneOHO-
NICUXUATPUUECKOM DKCIEPTHU3bl M, HAKOHEL, C MOMEHTAa Hayaja OCYIIECTBICHHS MHBIX MEP
IIPOLIECCYAIILHOTO MPUHYXICHHUS WIA UHBIX ITPOLIECCYANIbHBIX JEHCTBUM, 3aTparuBaroluX MpaBa u
CBOOO/IBI JIUII, TOA03PEBAEMBIX B COBEPILICHNUH MPECTYIUICHUH.

[Tpu 5TOM HEOOXOMUMO MOJYEPKHYTh, YTO B cOOTBETCTBHM co CT. 46 YIIK Poccwuiickoii
@denepanuy MOAO3PEBAEMBIM TEMEPh SBIAECTCA HE TOJBKO 3aJCpXKaHHOE JIMLO, HO M JMLO, K
KOTOpOMY IpUMEHEHa Mepa MpecedeHHs] 10 MNpEeAbABICHUS OOBUHEHMsI MO0 B OTHOLIEHUH
KOTOPOT'0o BO30Y>KJI€HO YTOJIOBHOE JIEJIO.

MoeT BO3HUKHYTH BOIIPOC O TOM, C KAKOIrO MOMEHTa 3allUTHUK y4acTByeT B JEIeE,
BO3BpAIllCHHOM IPOKYPOPOM Ha JOINOJHUTENBbHOE paccienoBanue. COBEpUICHHO OYEBHIHO, YTO
3AIIATHHUK, NPUHUMABIIMKM y4acTHE B IEPBOHAYaJIbHOM pPAaCCIIECIOBAaHUU IIPU JOINOIHUTEIBHOM
pacclieIOBaHUM MOXKET B HEM YYacTBOBaTb C IIEPBOrO K€ MOMEHTAa €ro IPOM3BOJACTBA, MPUYEM
HE3aBUCHUMO OT TOTO, TOT K€ 3TO 3AIUTHUK WIHA IPYTOM.

Jluo, mono3peBaeMoe B COBEPIICHUM MPECTYIUICHUS, MOKET OBITh 3aJepXaHo B CTPOro
OTPAaHUYEHHBIX 3AKOHOM CIIydasx:

1) xorma 3To JIMIO 3aCTUTHYTO NPU COBEPIICHUU MPECTYIUICHHUsS WIN HENOCPEACTBEHHO
IIOCJIE €r0 COBEPILEHNUS;

2) Korza MoOTepHeBIINE WJIM OYEBUALBI YKOKYT Ha JaHHOE JIMIO KaK Ha COBEpPILUBIIEE
IIPECTYIUICHHUE;

3) Korzia Ha 3TOM JIMIE WJIM €r0 OfEXK/E, P HEM WIN B €ro KHUiuie OynyT oOHapy>KeHbI
SIBHBIE CIICBI TPECTYIUICHHUS.

IIpy HanWuMM WHBIX JaHHBIX, JAIOIIMX OCHOBAaHHE IOJO3PEBATH JINLO B COBEPLICHUU
MPECTYIJICHUSI, OHO MOXKET OBITh 3a/IepP’KaHO, €CIU ATO JIUIO MBITAIOCH CKPBITHCS, THO0 HE UMEET
IIOCTOSIHHOTO MECTa JKUTEJIbCTBA, JTUOO HE YCTAHOBIIEHA €ro JUYHOCTb, JIMOO €CIIU MPOKYypOpPOM, a
TaKKe CIEN0BATENEM WM JO3HABATEIEM, C COITIACHS IPOKYpOpa, B CyJ HAIPABJICHO XOAATalCTBO
00 n30paHMM B OTHOLICHUWH YKA3aHHOTO JIMI[A MEpPbI IPECEUCHUs B BUJE 3aKIIOUEHMS MOJ| CTPAXKY
(ct. 91 VIIK POD).

ITocne nocraBieHus OJO3PEBAEMOrO B OPraH JO3HAHUS, K CJIEJOBATENI0 WIM IPOKYpPOpPY B
Cpok He Oosiee 3 4yacoB MODKEH OBITh JOCTABIECH IPOTOKOJN 3a/JEpXKaHUS, B KOTOPOM JEIaeTcs
OTMETKA O
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TOM, 4TO I10/I03PEBAEMOMY pa3bsICHEHBI €T0 MpaBa, npeaycmorpeHHsle cT. 46 YIIK PO.

O mpou3BeICHHOM 3aJIepP’)KaHUK OpraH JIO3HAHMS, JO3HABATENIb WM CJIEIOBaTENbh OOsI3aHbI
COOOIIUTL TPOKYpOPY B MHUCHMEHHOM BHJE B TEUCHHE |2 YacoB C MOMEHTa 3aJiep KaHUS
MO103PEBAEMOTO0.

[Tpr HeoOXomuMocTH HW30paHUS B KAYeCTBE MEPHI MPECEUCHUS 3AKIIOUCHUE IMOJ CTPaXKy
MIPOKYPOP, a TAKXKE CJIEIOBATENb U JO3HABATENb, C COTJIACHUS TIPOKYpOpa, BO30YKIAIOT Mepe CYI0M
COOTBETCTBYIOIIEE XOJAaTAaHCTBO. B TOCTaHOBICHWHM O BO30OYKICHHH XOJIaTalCTBA H3JIararoTcCs
MOTHBBI U OCHOBAaHUS, B CHJTy KOTOPBIX BO3HHKJIA HEOOXOIUMOCTh B 3aKJIFOUCHHH T0I03PEBAEMOTO
WK OOBHUHSEMOTO TIOA CTPaXy W HEBO3MOXHOCTH W30paHUss HMHOW Mepbl mpecedeHus. K
MMOCTAHOBJICHUIO TPUJIATalOTCs MaTepHalbl, TOATBEPXKIAIOIIMNE OO0OOCHOBAaHHOCTh XO/aTalCTBa.
Ecnn  xonmaraiicTBo BO30yKJaeTcs B OTHOIIEGHHWU YXKE 3aJIepKaHHOTO TI0J03PEBAEMOT0, TO
MMOCTAHOBJICHUE W YKa3aHHBIC MaTepHaJIbl JIOJDKHBI OBITh TIPEICTABIICHBI CY/Ibe HE TTO3AHEE YeM 3a 8
YacoB JI0 UCTEUCHHUSI CPOKa 3a/IepKaHusl, MAKCUMAJIbHO COCTaBJIsoero 48 4acos.

[TocTtaHoBiaeHHE 0 BO30YXACHUHU XO/maTaicTBa 00 M30paHUU B KA4eCTBE MEPhI MPECCUCHUS



3aKJIFOYCHHE O] CTPaXy TMOJUICKUT PACCMOTPEHHUIO CIUHOIUYHO CYAheH pallOHHOTO cyda WU
BOCHHOIO Cyla COOTBETCTBYIOIIETO YPOBHS C YydYacTHEM IIOJ03PEBAaEMOro WM OOBHHICMOIO,
MPOKYpOpa U 3aIMUTHUKA, €CITU MOCICTHUIN yJ9acTByeT B YTOJOBHOM JIeJe, TI0 MECTY IPOHU3BOJICTBA
MPEIBAPUTEILHOIO PACCIICIOBAHMS, JTHOO MO MECTy 3aJiep)KaHus IOJ03pEBAcMOro B TECUCHHE 8
9acoB C MOMEHTA TOCTYIUICHUSI Marepuaia B Cyid. 3aJlep>KaHHBIA MOI03PEBACMBIN JIOCTABIISICTCS B
cyneOHoe 3acenanue. B cyneOHOM 3ace1aHny BIIpaBe TaKKe Y4aCTBOBATh 3aKOHHBIH MPEICTABUTEb
HECOBEPIIIEHHOJICTHETO TOJ03PEBaEMOro WM OOBHHIEMOTO, CIIEIOBaTellb, JM03HaBarelb. HesBka
0e3 YBa)KUTEIIbHBIX IPHYUH CTOPOH, CBOEBPEMEHHO M3BEIICHHBIX O BpEMEHH CY/ICOHOTO 3aceaHus,
HE SIBJISETCS TPEIMSATCTBUEM JUISi PACCMOTPEHHS XOJAaTaliCTBA, 32 MCKIIOYCHHUEM CIy4acB HESBKH
00OBHHSIEMOTO.

B nHauane 3acemaHusi cylbsi OOBSBISET, KaKO€ XOHATAWCTBO IMOJICKUT PACCMOTPEHHUIO,
pa3bACHSCT SABUBIIUMCSA B CylAeOHOE 3aceaHue JUIaM UX MpaBa U 00S3aHHOCTH. 3aTeM IPOKypop,

700 1O ero NOPyUEHHUIO JINIIO, BO30Y/IMBIIIEE X0AaTalicTBO, 000CHOBHIBAET €rO,
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MOCJIe Yero 3acIyIINBAIOTCS APyTUe IBUBILINECS B Cy/leOHOE 3aceqaHus TUIa.

PaccmoTpeB XxomaraiicTBO, Cy/lbsi BBIHOCUT OJHO W3 CIEQYIOIIMX IOCTaHOBIEHUM: 1) 00
n30paHUH B OTHOUICHUH MOJI03PEBAEMOr0 W1 OOBHHSIEMOTO MEpPhI MPECEUCHUSI B BUJIE 3aKIIOUCHUS
MOJT CTpaxky; 2) 00 OTKa3e B YIOBJIETBOPEHHUH XoaTailcTBa; 3) 00 OTJIOKEHUU MPUHATUS PEIICHUS
M0 XOJaTaiiCTBy CTOPOHBI Ha CPOK He Oonee 72 4acoB JUIsl MPEICTABICHUS €0 JOTOJHUTEIbHBIX
JI0Ka3aTeabCTB 000CHOBAHHOCTH 3ajiepkaHusl. B 3ToM ciyuyae cyapsi yka3blBaeT B IIOCTAHOBJICHUU
JIaTy ¥ BpeMs, 10 KOTOPBIX OH MPOJJIEBAET CPOK 3aePIKAHMUS.

[TocTaHoBnEeHME CyabH 00 U30paHUU B KaUECTBE MEPHI PECEUECHMSI 3aKITIOUEHUE M0/l CTPaKy
WIK OTKa3 B 3TOM MOXET ObITh 00KaJIOBAaHO B BBIIIECTOSIIMNA Cyl B KAaCCAI[MOHHOM TOPSJIKE B
TeueHue 3 CyTOK co JHs ero BbeiHeceHus. Cya KacCallMOHHOW MHCTAHIMHM MPUHUMAET PEHICHUE I10
&aynobe WK MPeICTaBICHHUIO HE MO3AHEE, YeM Yepe3 3 CYTOK CO JHS UX MOCTYIUICHUSI.

Ilo wucreuennn 48 yacoB C MOMEHTa 3aJ€p’KaHUS IOJO3PEBAEMOI0 OH IOJICKUT
0CBOOOKIICHUIO, €CIM B OTHOILEHUH HEro He Oblia n30paHa Mepa MpecedeHus B BUAE 3aKIIOUCHUS
MOJl CTPaxy, JIMOO Cyl HE OTJIOXKWI OKOHYATEIbHOE TPUHATHE PEIICHHUs B yKa3aHHOM BBIIIE
nopsizke (1. 3 ct. 108 YIIK P®D).

Ecnu mocraHoOBieHHE Cy[IpM O NMPUMEHEHMH MEpbI NMPECeUeHHs] B BUJE 3aKIIOUEHUS I10J
CTpaxy, JTUOO MPOAJICHUN CPOKa CONEp>KaHUsl MOJA CTpaked He MOCTYNMUT B TeueHue 48 yacoB ¢
MOMEHTA 3aJIep>KaHusl, TO TIO03PEBAEMBIN HeMeIIIeHHO ocBoOokaaeTcs (4. 3 ct. 94 VIIK PD).

He mno3nnee 10 cyTok ¢ MomMeHTa M30paHHsl Mephbl MPECEUECHUs B BHUJIE COACPM aHHS TOJ
CTpakell B OTHOIIICHHUH ITOJI03PEBAEMOT0, EMY JIOJDKHO OBITH MpeabsiBieHO oOBuHeHHEe. Eciu B 3TOT
CpOK OOBMHEHHE HE OyIeT MpedbsBICHO, TO Mepa MpecedeHus] HemeaaeHHO oTMmeHsiercs (ct. 100
VIIK P®D).

[Tpu npunsatuu YIIK P® 2001 roma mpeamosnaranoch, 9TO yKa3aHHBIA MOPSIOK H30paHHs
Mepbl NIPEceUeHusl B BUJAE COAepkKaHMsl NOoJ cTpaxkeil Oyaer BBeaeH uuib ¢ 1 sHBaps 2004 rona,
OJTHAKO JaHHOE MOJIOKEHHE OBLIO 3aTeM W3MEHEHO U yKa3aHHBIM MOPSAIOK AeWcTBYeT ¢ 1 uromis
2002 rona.

[Tpokypop, ciemoBarens U J03HaBaTeldb HE BIIpaBe IepesaraTh 00sS3aHHOCTH JOKa3bIBaHUS
Ha OOBHHSAEMOTO U JIOMOTAThCA €ro MOKa3aHWi MyTeM HACHIINs, YIpo3, 0OMaHa U MHBIX HE3aKOHHBIX

METOJIOB.
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OOBUHSEMBIN BIPaBE JaBaTh MOKa3aHUs, OH O0s3aH SBUTHCS HA JIOMPOC, TaK KaK B MHOM
ciydae OyJeT TOCTaBJIeH MPUHYIUTENBHO, U MOXKET OTKa3aThCs OT J1aud MOKa3aHUH.

TecuelimuM 00pa3oM TPaBO HA 3alIUTy CBA3aHO C KOHCTUTYIIMOHHBIM MPUHIIAIIOM
MPE3yMIIIUH HEBHHOBHOCTH, COIJIACHO KOTOPOMY OOBHHSIEMBIH CUMTAETCS] HEBUHOBHBIM 0O TEX
mop, TOKa €ro BHHOBHOCTh HE OyleT YCTaHOBJCHA BCTYNHBIIMM B CHJIY IPHTOBOPOM CyIa.
OOBuHsieMBbIE He O0053aH JIOKa3bIBaThb CBOIO HEBHHOBHOCTh U HEYCTpaHHUMbIE COMHEHHS B
BUHOBHOCTH JIMIIA TOJIKYIOTCS B €TO TOJIb3Y, TaK KaK OOBHHHUTEIBHBINA MPUTOBOP HE MOXKET OBITh
ocHoBaH Ha npeanonokeHusx (ctT. 49 Koucruryuu PO, ct. 14 VIIK PD).



Kak yxke yka3plBajoCch, MpaBO Ha 3alIUTy INMAPOKOE TOHITHE, BKJIIOUAIONIEE KakK
MIPUBEICHHBIC BBIIIC MMOJIOXKEHUS JTUYHOW 3aIUTHI, TAK W 3aIIUTY, OCYIIECTBISEMYIO C TIOMOIIBIO
3aIMTHUKA.

3akOH TMOAPOOHO pEnIaMEHTHPYET TMOPSAIOK Y4YacTHsl 3allUTHHKA B  YTOJOBHOM
cynornpousBonactBe. B 4. 1 ct. 49 VIIK P® ckazaHo: «3aluTHUK - JIMIO, OCYHICCTBISIONIEE B
YCTaHOBJICHHOM HacTosmuM KojekcoM Mopsike 3aliuTy MpaB W WHTEPECOB TOA03PEBAEMOT0O U
00BHHSIEMOTO U OKa3bIBAIOIIUM HOPHUINYCCKYIO ITOMOIIb IIPU MPOU3BOACTBE IO YTOJIOBHOMY ACITY».

JlesITeIbHOCTh 3alIUTHUKA B YTOJIOBHOM CYIOIPOU3BOJCTBE SIBISICTCS OIHOCTOPOHHEH,
HaHpaBJIeHHOf/'I Ha BBISIBJICHUC O6CTO$IT€JII)CTB, OIMpaBAbIBAIOIINX moao3peBacMoro 1501050
OOBHHSIEMOT0, CMSTYAOIIMX WX OTBETCTBEHHOCTh, a TaKKE Ha OKa3aHUE WM HEOOXOIMMOM
IOPUIMYECKON TIOMOIIH, a MOTOMY TPeOOBaTh OT 3AIIMTHUKA, YTOOBI OH MOMOTAJI CIIEOBATEIO H
Cylly B YCTaHOBJICHHH BCEX OOCTOSITEIILCTB JIeJIa, TO €CTh M CBUACTEIBCTBYIOUIMX TPOTUB €r0
MOoA3alMTHOTIO - HEBCPHO. OI[HaKO 3alUTHUK HE BIIPABC HCKAXATb (1)aKTI>I, IpaBa Ha 3TO OH HC
umeeT. OH BIIpaBe yMaluMBaTh O CTABIIUX €My M3BECTHBIX (PaKTax, rOBOPAIIMX HE B TOJIB3Y €r0
MOJI3AIIUTHOTO. «3alIUTHUK JIOJDKEH TOBOPUTH HE BCIO MpaBiy, HO mpasay» - numer M.IO. bap-
IEBCKUIA', W, KOHEYHO, OCYLIECTBIECHHE 3alIUThl HE JODKHO MPEBpAIAThCs B ONpPaBIaHHE
MPECTYIICHUS.

D¢ GEeKTUBHOCTh  OCYIIECTBICHUS 3alllUTBI BO MHOTOM ONPEACISIETCS — XapaKTepoM
B3aMIMOOTHOIIICHUN 3alUTHUKA CO CBOWM IIOJ3AIIMTHBIM, a TAaKXe CO CleJoBaTelieM |
JI03HaBaTelNieM. 3alUTHUK ca-

' Bapweeckuii M FO. Anpokarckas stuka. M, 2000. C. 100.
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MOCTOSITEIIbHAs (UTYypa B YTOJIOBHOM IPOIIECCE, HO OH MPHU3BAH TOJIBKO 3aIUIIATh U TIOTOMY HE
BIIPAaBE€ 3aHMMAaTh MO3ULHUIO0, OTIMYAOUIYIOCS OT MO3HMIMH €r0 MOA3AIIUTHOIO, €CIU 3TO MOXKET
HAaHECTHU BpPEJl MOCICTHEMY.

3allMTHUK HE BIPaBe MPU3HABATh CBOETO MOJA3AIIMTHOIO BUHOBHBIM, €CJIM OH 3TO OTPHIIAET,
a TaK)Ke «OTKa3aThCsl OT MPUHATON Ha ceOs 3aIUTHI 10103PEBAEMOTr0 WM OOBUHAEMOTo» (4. 7 CT.
49 VIIK P®). O6 stom ouens yoenurensHo mucan A.Sl. CyxapeB: «Kakyro ObI MpOTHBOPECUYUBYIO
MO3UIIMI0 HU 3aHUMaJl OOBUHSIEMBIN, KaKUMH Obl HM Ka3aJMCh OYEBHIHBIMU U JOCTOBEPHBIMHU
JIOKa3aTeNbCTBA €ro BHUHBI, CBSATas OOS3aHHOCTh aJBOKaTa - JI0 KOHIA BBIMOJHATH CBOMN
npodeccHoHaNBHBIN ToNT. Ecnu mopcyauMblii He Ipu3HAeT ce0si BHHOBHBIM, 3al[UTHHK HE BIIPABE
U30parh NPOTUBOIOIOKHYIO TIO3UIMIO U IPEBPATUTHCA B OOBUHUTEISN .

B COOTBETCTBMHM ¢ YTOJOBHO-TIPOIECCYQIBHBIM 3aKOHOJATEILCTBOM UM 3aKOHOM 00
a/IBOKaType 3alllUTHUKY 3ampeliaercsl pasriaiiaTh CBEISHUS, COOOIICHHbIE €My MOA3alIUTHBIM,
KakuX OBl BOMPOCOB OHU HE Kacaiuch. EciM 3alUTHUK 3apaHee ObUI TPEIYyNpekIeH O
HEpa3[IalleHUW JaHHBIX MPEABAPUTENIBHOIO pACCIENOBaHUs, TO TMPU HAPYLUIEHWH JIaHHOTO
MIOJIOKEHHSI OH MOKET OBITh NMPUBJIEUEH K YrojJoBHOM oTBeTCTBEHHOCTH 1O cT. 310 VK (u. 2 cT. 53
VIIK P®). He MoXeT 3alIUTHUK U OBITH JOIPOIICH B KaUeCTBE CBUACTENS «00 0OCTOSITENbCTBAX,
KOTOpBIE€ CTajli €My W3BECTHBI B CBSI3M C Y4acTHEM B MPOW3BOJICTBE MO YrOJIOBHOMY JAENIy»..., @
TaKKe aJIBOKAT B CBSI3U «C OKa3aHWEM ropuandeckoit momornim» (4. 3 cT. 56 YIIK PD).

3amuTa OOBHHSEMOTO JIOJDKHA OCYIICCTBIATHCS TOJMBKO 3aKOHHBIMH WM ATHYCCKHU
COCTOSITENTbHBIMM METOAAMHU U MOTOMY YIOBJIETBOPEHHE 3alUTHUKOM MPOCHOBI €ro MOA3AIIUTHOTO
O COOTBETCTBYIOIIIEH TMOJIOTOBKE CBHUJIETEICH B TMPEACTABICHUH BBI3BIBAIOIIUX COMHEHHE
JIOKYMEHTOB U BOOOIIIE 00 NCKaXeHUH (PAKTHUECKUX OOCTOSATENBCTB JIeJIa HEAOMYCTUMO.

B3auMooTHOIIEHUS 3alIUTHUKA CO CIIEA0BATEIEM, JO3HABATEIEM U MPOKYPOPOM BO MHOTOM
3aBHUCST OT YETKOTO MPABOBOTO PETYIUPOBAHUS MX MpaB U 00s3aHHOCTEH. Mexay TeM HeKOTOphIe
BOIPOCHI, BOZHUKAIOIIUE TP YYACTUU 3alIUTHUKA B PACCIIEIOBAHUU MPECTYILIC-

' Cyxapes A.A. TlatupecatuneTre COBETCKOU anBokarypsl / CoB. TOC-BO U mpaBo. 1972.
NeS. C. 14.
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HU, KOTOpBIE HIKE OYIyT pacCCMOTPEHBI MOAPOOHO, HHOT/A TOJIKYIOTCS TIO-Pa3HOMY, YTO TIPUBOIHT
K BOBHUKHOBEHHUIO KOH(PIUKTHBIX CUTYaI[Hil.

KoH(nuKkTHBIE CUTyallul BO3HHKAIOT M [0 WHBIM OCHOBAaHUSM, TaK Kak WHOIJA
MPUHIIMIIAATBHAS, AOOpOCOBECTHAas W SHEpPruyHas paboTa 3alIMTHUKA BBI3BIBAET HEraTUBHOE
OTHOIIICHUE HEKOTOPHIX PAOOTHHUKOB MPABOOXPAHUTEILHBIX OPTaHOB, KOTOPHIC BONPEKH 3aKOHY U
3[paBOMY CMBICIIy PAacCMarpHBAaIOT TAKYHO NEATEIbHOCTh YyTh JIM HE KAaK MOAPBIB IPABOCYIHUA.
CripaBeiIMBOCTH pajid HAaJ0 OTMETUTh, YTO MOJOOHOE OTHOUIEHHE K 3alllUTHUKY BCTPEYAETCS BCE
peke U OMbITHBIC, KBATH(PHUIMPOBAHHBIE CIENOBATEeNM, HAOOOPOT, MPHUBETCTBYIOT Yy4YacTHE
3alIUTHUKA TPHU PaCCIEOBAHUM MPECTYIJICHUH, pa3yMeeTcs, KOra OHU OCYIIECTBISIOT CBOIO
JESITENIbHOCTH PO eCCHOHABEHO U JOOPOCOBECTHO. B MOTOOHBIX CilydasxX 3alllUTHUK SBISETCS IS
CIIe/IOBATEIIS U JI03HABATEISI CBOCOOPa3HBIM KOHTPOJIEPOM, PEarupyIOLINM Ha HEIOIEIKH CIECICTBHS
U TIPOSIBJICHHE HEOObEKTUBHOCTH, & 3HATh ATO CJIEOBATEINIO MOJIE3HO.

OpHako, K COXKaJEHMIO, CJIEICTBEHHAs MpAKTUKa TOKA3bIBAET, UYTO 3AIUTHUK HE BCEraa
JEHCTBYET B JIO3BOJICHHBIX 3aKOHOM paMKax M C COOJIOCHHEM IOJIOKEHUI aJBOKATCKON JTHUKH.
OTOT OYeHb Ba)KHBII BOIIPOC OyJeT MOAPOOHO OCBAIIEH HUXKE.

3allUTHUK WM HECKOJBKO 3allMTHUKOB MpUIJIANIAIOTCA JJIA  y4dacTus B Jeje
MOJI03PEBAEMBIM WJIM OOBHHSIEMBIM, UX 3aKOHHBIMH IMPEICTABUTEIISIMH, a TAKKE IPYTHMMHU JTUIAMH
Mo NMpoch0e MoJ03peBaEMOTro U OOBUHSIEMOTO.

ITo npocwbe noao3peBaeMoro uin 0OBUHAEMOIO y4acTHE 3alIUTHUKA, B COOTBETCTBUH C 4. 2
ct. 50 VIIK P®, obecrneunBaeTcsi J03HABATENEM, CleIOBaTeNIeM, MPOKypopoM Wi cymaoMm. [lpu
TOM OpraH IpEeIBapUTEILHOIO pPAacCiIeOBaHUs, IPOKYpoOp, CyH, B IPOU3BOACTBE KOTOPBIX
HAXOJIUTCS JEN0, BIpPaBe MOJHOCTHIO WM YaCTUYHO OCBOOOIUTH OOBHHAEMOTO (I10103PEBAEMOI0)
OT omiarkl fopuauyeckod mnomomu. Ormulata Tpyaa aABOKaTa B O3THUX CIydasx JOJDKHA
KOMIICHCUPOBAThCA 3a cUeT cpeAcTB (denepanpHoro Oromkera (ct. 50 VIIK P®). Heobxommmo
TOJIKO OTMETHUTh, YTO HU B KaKOM 3aKOHO/IaTEIIbHOM aKT€ HE COAEPKUTCS KaKUX-IHOO CaHKLHUHU 3a
HEBBITMIOJIHEHUE TPeOOBaHUH JIHII, OCYIIECTBISIIONINX MPEeIBAPUTEIHLHOE paccieoBanue, 1100 cya,

O MMOpy4YCHUHU KOMy-JII/I6O M3 aJIBOKATOB NPUHATH YHaCTUC
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B pacclieIoOBaHUU WM Cy[eOHOM pa30uparenabCcTBe JieNa, KOrja Takoe y4acTHe IO 3aKOHY SBISEeTCS
00s13aTeIbHbBIM.

Baxxaelinel rapaHTHell oCyIECTBIEHHS MIPpaBa Ha 3aILUTY SIBJISETCS MOJIOKEHHE 3aKOHA 00
00s13arenbHOM yyacTuu 3amuTHUKA (cT. 51 VIIKP®).

«YyacTue 3allUTHUKA B YTOJIOBHOM CyAONPOHM3BOACTBE 00513aTEIbHO, €CIIH:

1) momo3peBaemblii, OOBHHAEMBIN HE OTKA3aJICs OT 3aIIMTHHUKA B MOPSIKE, YCTAHOBICHHOM
crarbeit 52 VIIK;

2) no03peBaeMblil, OOBUHSIEMBIH SBIISIETCSI HECOBEPIIEHHOJIETHUM;

3) nmono3peBaeMblif, OOBUHAEMBIH B CHITy (U3MYECKUX WIHM MCUXMUYECKUX HEJOCTAaTKOB HE
MOJKET CAMOCTOATEIBHO OCYLIECTBIIATH CBOE MPABO HA 3aILUTY;

4) nmono3peBaeMblil, 0OBUHSAEMBIH HE BIAJIEET A3bIKOM, HA KOTOPOM BEIETCS MPOU3BOACTBO
10 YTOJIOBHOMY JIENY;

5) nuo oOBMHSETCS B COBEPLICHMM MPECTYIJIEHHS, 32 KOTOPOE MOXKET ObITh Ha3HAuY€HO
HaKa3aHWE B BUJE JIMILEHUS CBOOOJBI Ha CPOK CBBIIIE MATHAALATH JIET, MOXKU3HEHHOE JINIICHHUE
CBOOO/IBI T CMEPTHas! Ka3Hb;

6) YroJI0BHOE JIEJI0 MOJUIEKUT PACCMOTPEHUIO CY/IOM C yUYaCTUEM MPUCSKHBIX 3aceiaTeliei;

7) oOBUHSEMBI 3asBUJI XOAaTalCTBO O PACCMOTPEHUH YTOJIOBHOTO Jie/la B 0COOOM MOpSAKE,
6e3 mpoBeneHus cyaeoHoro pazouparensctsa (cT. 3 YIIK PO).

Ecnu 3amMTHUK He NpUINIAIIEH CaMUM IO0J03pEBAEMbIM, OOBHHSEMBIM, €r0 3aKOHHBIM
IIPEJICTAaBUTENIEM, a TaKXe APYTMMHU JIMIAMH [0 MOPYYEHHUIO0 WM C COIVIacHsl MOJ03pEBaeMoro,
OOBHHSIEMOr0, TO JIO3HABaTeNb, CIEIOBATENb, MPOKYpPOp WM CyAd O0OECleunBalOT ydacTHe
3aIIUTHUKA B YTOJIOBHOM CY/J0IIPOU3BO/ICTBE.

OOpamaer Ha ce0s BHHMaHME YMEHbIIEHHE B JaHHOM IIepeyHe 4Kciaa CilIydaeB
00513aTeIbHOT0 y4acTHs 3allUTHUKA, IpeaycMaTprBaBIuxcs paHee aeicrsoBasum YIIK PCOCP.
B coorBerctBHu co cT. 49 nanHoro Kogekca ydacTue 3allUTHHKA OBIIO Takke 00s3aTENIbHBIM 110



AcjlaM, B KOTOPBIX Yy4aCTBOBall I‘OCyIlElpCTBGHHBIfI O6BI/IHI/ITCJIB, a TaKXKC Ipu HaAJIWYUU
MIPOTUBOPEUUN MKy MOACYAUMBIMH, €CIIA XOTS OBl OJJUH U3 HUX UMEET 3alllUTHUKA.
B xommenTtapuu k ct. 51 VIIK P® conmepxutcst ccpuika Ha yka3zanue BepxoHoro Cyna

PC®CP, rnacsiiee, 4To «3aKOH BOBCE HE Tpe-
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OyeT 00s3aTeTFHOTO TPUCYTCTBUS 3alIUTHUKA TPU TPOBEJACHUH CIICJACTBCHHBIX JICHCTBUH,
NpeayCMaTpHBas JIUIIb BO3MOKHOCTh TaKOTO MPHUCYTCTBUS M TIPAB OOBHHSIEMOTO H €T0 3alllUTHHKA
XOJATakCTBOBAThH O MPOBEICHUH KAKHUX-THOO CIIEICTBEHHBIX JCHCTBUM B IPHUCYTCTBUM aJBOKATa'.
[Ipu TakoMm pemieHHHM BONpPOCa HE SICHO, B 4YeM JK& OyIeT BhIpaXkaThCs 00s3aTeNbHOE y4acThe
3alUTHUKA HA TPEABAPUTEIHHOM pACCIICIOBAHUU, €CIIM OH Ha MPOBOJUMBIX CIICICTBECHHBIX
JCHCTBUSAX TPUCYTCTBOBaTH He OymeT? Mexay TeM MNpakTHKa YrOJOBHOTO CYyIONPOHM3BOACTBA
TBEPIO CTOMT HA TOYKE 3pPEHUS, UYTO OTCYTCTBHE 3allUTHUKA HA CJICICTBEHHOM JCHCTBHH,
NPOBOJAMMOM, HAIpUMep, C HECOBEPIICHHOJIICTHHM, SIBISICTCS CYNIECTBCHHBIM HapyIICHUEM
YTOJIOBHO-ITPOIECCYaIbHOTO 3aKOHOAATENILCTRA.

ABTOp JaHHOTO pasjesia KOMMEHTapHs, MO-BUIMMOMY, HE 3aMedaeT MPOTUBOPEUHS C paHee
CKa3aHHBIM, YTO €CIIM «IPEIBApUTEIIFHOE paccieoBaHUE B IEJOM, JuUbO0 OmMOenbHbIX
cnedcmeeHHblx Oelicmeuti (BbieeHo HaMu - A.Jl.) mpousBoguTcss 03 ydacTHsl 3allUTHUKA, ATO
BJI€YET 3a COOOW JOMOJHHUTENBHOE pacclelOBaHWE IS YCTPaHEHHs JOMYyIIEHHBIX HapyIIeHHH
3akoHa JH00, KaK MHHHUMYM, TpPU3HAHUE TOJYYECHHBIX MOMOOHBIM 00pa3oM J0Ka3aTelbCTB HE
MMEIOLIMMHU FOPUANYECKON CHIIBI» .

OO0s13aTeNIbHBIM yYaCTHE 3alUTHHUKA SIBISETCS M 1O JIeJIaM JIMIl, B OTHOIICHUH KOTOPBIX
paccMmarpuBaeTcsl BOPOC O HEOOXOAMMOCTH MPUMEHECHUS NMPUHYIUTEIHHBIX MEP MEIUITTHCKOTO
Xapakrepa. B ATHX cllydasXx 3alIUTHUK JOITyCKAeTCS K Y4YacTHUIO B JieJie C MOMEHTA BBIHECCHHUSI
MMOCTAHOBJICHHUSI O HA3HAYCHUU CyJACOHO-TICHXHUATPUYCCKON SKCIEPTU3BI, O YeM TOJApOoOHO Oymer
pacckazano Hrke (cT. 438 YIIK PD).

[To-BumuMomMy, ObUTO OBI MPABWIIBHO B OOSI3aTEITLHOM TMOPSJIKE IMPEIOCTABISITh, KaK Ha
NPEBAPUTEIHLHOM CJICICTBUM, TaK M B CYIE, 3alIUTHUKA OOBHHSIEMOMY, WHTEPECHl KOTOPOTO
MIPOTUBOPEYAT HHTEPECAM JPYTOro OOBUHSIEMOTO, Y KOTOPOTO 3aIIUTHUK HMEETCS.

O0si3arenpHOE  O0ECIICUCHHE 3allIUTHUKOM IIOJI03PEBACMOT0 MM OOBHHSEMOTO HEPEIKO
CBSI3aHO CO 3HAYUTEIHHBIMU TPYJHOCTSIMH, TaK KaK OOpalieHHe ¢ MPOChOO O MpenoCTaBICHUN
3all[UTHUKA B CBSI3M C OTCYTCTBHEM Ha JJAHHBIII MOMEHT HE3aHSATHIX aJ[BOKATOB, @ B HEKOTO-

! Bromerens BC PCOCP. 1990. Ne 2. C. 10.
* KoMmeHnTapuu K YronosHo-nporeccyansnomy Komexcy Poccniickoit @enepanun. M: M3,
«9x3amen», 2002. C. 147.
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pBIX OTHIAJEHHBIX pailoHax Poccum ajgBokaroB BOOOIE HET, HE MOXKET ObITH ynoBieTBopeHo. Ho
cyaeOHasi MpakTHKa TBEpAO MJET MO IMyTH NpU3HaHMs (akTa HapylIeHUs IMpaBa Ha 3allUTy B
cllydae, €CIM INpockba I000ro IOM03PEBAEMOr0 MM OOBHHSEMOIO O IPEJOCTaBICHUU €My
3alUTHUKA HE BBINIOJHEHAa. B CBA3M C 3TUM, HECMOTpPS Ha BO3HHMKAIOUIME TPYJHOCTH U
BBI3BIBAEMYIO 3THM 3aTsKKY CIIEICTBHUSA, KaK MIPABUIIO, IPUHUMAIOTCS. BCE MEPHI IS IPUBIICYCHUS B
JIeJI0 3allIUTHHKA, KOT/Ia 3TOro TpeOyeT YroJoBHO-IPOLecCyaIbHOE 3aKOHOAATEIBCTBO.

B coorBerctBum co cT. 52 VIIK P® «mnomo3peBaeMblii, OOBHHSIEMBIH BIIpaBe B JIOOOU
MOMEHT NPOM3BOJICTBA II0 YTOJOBHOMY J€IIy OTKa3aTbCsl OT IIOMOIUM 3aIIMTHHUKA. TakoW OTKa3
JIOTTYCKAeTCsl TOJBKO 10 MHHUIIMATHUBE I10/103pEBAEMOro Wi oOBuHsAeMoro. OTka3 OT 3alllUTHUKA
3asBJIICTCS B IMCBMEHHOM BHUJIE€ M OTPa)KA€TCs B IMPOTOKOJIE COOTBETCTBYIOIIETO MPOLIECCYaIbHOIO
JIEHCTBUSD.

ITpu 3TOM cyneOHas MpakTHKa TBEPAO MPHUICPKHUBAETCSA NMpaBHIIa, YTO OTKa3 MOXKET ObITH
YIOBJIETBOPEH JIUIIb NP HATMYHUH PEATBbHO MPEACTABIECHHOO 3alUTHUKA', T.€. B Marepuaax jaena
JIOJDKEH OBITh OpJep KOHKPETHOIO aJiIBOKaTra, KOTOpOMYy Obla MOpYy4YeHa 3alluTa M KOTOPBIN
OeceoBall ¢ TIOA03PEBAEMBIM UJIM OOBUHIEMBIM, 3aLIUTY KOTOPOIO HAMEPEH ObLT OCYIECTBIATD.

ITomumo Toro, «OTka3 OT 3allMTHUKAa He OOs3aTeNeH Ul J103HaBa-Telisd, CIeAOoBaTels,



IIPOKYpOpa, CyJla B CIy4asiX, IPEeAyCMOTPEHHBIX IMyHKTaMU 2-7 4acTu MepBOil cTaTbu 51 M yacTbio
yeTBepTol cTarbu 247, T.e. KOrma ydacTHe 3alllUTHUKA SBIsETCS o00s3arenbHbIM. «OTKa3 OT
3alIUTHUKA HE JHUIIAET M0JI03peBaeMOro, OOBUHIEMOI0 IpaBa B JajbHEWIEM XO/IaTaliCTBOBATh O
JIOTTYCKE 3all[UTHUKA K YYaCTHIO B IPOU3BOJICTBE MO yTroJIOBHOMY nieiny» (cT. 52 YIIK P®D).

B coorBerctBuu ¢ 4. 4 cr. 50 YIIK P®, npu orkaze momo3peBaeMoro, 0OBUHSIEMOTO OT
HA3HAYEHHOTO 3all[UTHHUKA CJICJICTBEHHbIE NEHCTBUS C y4acTHEM I10/I03PEBAEMOro, OOBHHSIEMOIO
MOTYT OBITh IIPOM3BEJACHBI 0€3 ydacTHs 3alUTHHKA, 3a UCKIIOYEHHEM, OIATh K€, cllydae, Koraa
y4acTue 3alIUTHHUKA SBISETCS 005S3aTEIbHBIM.

" Cootsercraytommue npumepbl npusogut B.C. Ilaapun B cBoell padore «Obecreyenne
NpaB JIMYHOCTH MPH paccieloBaHuy mpecTyIuieHuin». M.: M3narensctBo «Opmutundopm», 2000.
15

1.2. Ycnosusa oonycka 3augumnurka na 003Hanue u npeosapumesnvHoe cjieocmeue

Co BpeMeHU BBelleHUs MpaBuUja O JOMyCKE 3alIMTHUKA Ha JO3HAHHE U TNPEIBapUTEIIbHOE
CIIEJICTBUE U IIOCTOSHHOE paCUIMPEHHWE OCHOBAHMHM TaKOIO €ro ydacTUsi B pacciieOBaHUU
MPECTYIUICHUH, MOTPeOHOCTh B MPUITIAIICHUH 3allUTHUKA 3HAYMTEIHLHO BO3pOCia U Kak YiKe
YKa3bIBJIOCH MPHU PEIICHUH 3TOTO BOIPOCA HA MPAKTUKE BOSHUKAIOT TPYIAHOCTH.

B cBs3u ¢ 5TUM HaOMIOANMCh ciydyad, KOrZa B KauecTBE 3aIIMTHUKA MPU pacciieOBaHUU
MPUDIAIAIUCH YICHBI PA3IMYHOTO BUJA IOPUIUYECKUX KOOIEPATUBOB WJIM MPOCTO YACTHBIC JIMIIA
HE SIBIABIIMECS TOATOTOBICHHBIM Ui TakKoro BHAA JESATENbHOCTH W He o00janaBIIue
HPABCTBCHHBIMHU KaueCTBAMHU, HEOOXOIUMBIMH 3aIUTHHUKY.

Kak u3BecTHO, a/lBOKaT JOMKEH B 00s3aTeIbHOM MOPSAIKE MMETh BBICIIEE IOPUANUECKOE
o0pa3oBaHMEe, COOTBETCTBYIOIIMM CTaX padOTHI MO HOPUIAMYECKON CHEIUATBbHOCTH WM TPOUTH
CHEIHAIbHOE CTaXXUPOBAaHUE, OBITH OE3YNpPEYyHbIM B HPABCTBEHHOM OTHOIICHHUH. JlesSTeNbHOCTh
aJIBOKAaTOB TIOCTOSSHHO KOHTPOJHMPYETCS, aJBOKATaM OKa3bIBACTCS HEOOXOAMMAas METOIUYeCKast
nomomp'. UTo KacaeTcs MpaBOBBIX KOOIEPATHBOB, TO BOIPOCHI KOHTPOJISA 3a MX JEATEIbHOCTBIO,
YICHCTBA B HUX U OKa3aHUE UM METOAMYECKON MOMOIIH, PEIICHBI HE OBLIH.

Yacte 4 ct. 47 YIIK PCOCP nomyckana ydyacThe B CyJONPOM3BOACTBE «IIPEACTAaBUTEINICH
po(heCCHOHAIBHOTO COK03a WJIM JAPYroro OOIIECTBEHHOTO OOBCIUHEHHSD), UMES B BUIY TOJBKO
CBOMX YJICHOB, JAESTEIHbHOCTh KOTOPHIX ObLIa MM Xopomo u3BecTHa. [lomuMo TOro, naHHYIO
MIOMOIIb YKAa3aHHBIE TPEJCTABUTEIN OCYIIECTBISUIM OECIUIaTHO, KaK OOIIECTBEHHOE MOpYYCHHE,
YJIEHBI K€ IOPUINYECKUX KOOTIEPaTUBOB U YaCTHBIE JIUIA OKAa3bIBAIU MPABOBYIO MOMOIIL HE YJIeHAM
CBOETO KOJUIEKTHBA, IPUUYEM 3a IUIaTy, HEPEAKO MPEBBIIIABIIYIO OIJIaTy TPy/Aa aJBoKara.

Pazymeercs, kBanupuIUpOBaHHOW TakKoro pojaa 3al(UTa, KaK IPaBWJIO, HE SBIIIACK.
[Tomumo TOTO, yTroOJMIOBHO-TIpOIEcCyanbHOE 3akoHomarenbcTBOo (4. 2 cr. 250 VYIIK PCOCP)
rOBOPWJIO 00 y4acTHH 3a-

' Heo6X0IMMO OTMETUTH, YTO CTPOrUe TPeOOBAHHS K aJBOKATY-3AIUTHUKY 110 YTOJOBHBIM
JienaM MpeIbsBIsIeT 3aKOHOAaTeabcTBO Beex crpaH. Hampumep, B CIHA ans Toro, 4toObl cTaTh
aZIBOKaTOM HEOOXOAMMO HE TOJIBKO BBICIIEE IOpUAMYECKOe 0oOpa3oBaHHE, MOTyyaeMoe BcCiel 3a
OKOHYaHUEM YHHUBEPCUTETA, HO U cJlada CIOKHOro 3k3aMeHa. B ®PI' B coorBercTBuM ¢ § 138 VIIK
3alIUTHUKOM MOXKET OBITh TOJIBKO a/IBOKAT.
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IMUTHUKA-TIPEACTABUTECIIA O6IIIGCTB€HHOI>1 opranu3alvii HWJIKW TPYAOBOI0 KOJUICKTHUBA JIMIIbL B
cyneOHOM pazoOuparenbeTBe. O0 WX ydaCTHMHM Ha TIPEIBAPUTEIBHOM CJCICTBHH B 3aKOHE HE
YIOOMHHAJIOCh. HewussecTHsl OBLIN HOZ[O6HI>IG ClIydan W B IIPAKTHKC. Ilonmoskenne ke «4To HE
3ampelieH0 3aKOHOM, TO pa3pelieHo», K BOIMPOCaM YroJOBHO-MPOIECCYalIbHOTO XapakTrepa He
npumMeHnMo. 3akoHoaarenscTBo (4. 5 cT. 47 YIIK PCOCP) pomyckano ydactue B mpolrecce B
KaueCTBE 3alIUTHUKOB OJM3KUX POJCTBEHHUKOB, 3aKOHHBIX MPEJCTABUTENCH, a TAKIKE JIPYTUX JIHII,
Ha OCHOBAaHHMHU OIPCACIICHHA CyJa WKW IMOCTAHOBJICHUSA CYyIAbH, KOTOPBLIC MPOBECPSAIN, CMOTIYT JIKU
JTAHHBIC JIMIIa OCYIIECTRIATh KBATH(DUIIMPOBAHHYO 3aIUTY B CY/IE.



OCHOBBIBasICb Ha BCEM BBIIICH3JIOKEHHOM JIENIAJICS BBIBOJ, UTO Yy4acTBOBaTh B
pacclieZIOBaHUU MOXKET JIUIIb YJIeH KOJJIETHH aJJBOKATOB.

[TonTBepxkaeHUEeM  MPaBUIBHOCTH  JAHHOTO  BbIBOJAa  ABWIOCH  llocTaHoBieHue
Koncturynnmonnoro Cynma Poccuiickoit ®enepannum ot 28.01.1997 1. mo npeny o mnpoBepke
KOHCTUTYLIMOHHOCTH 4. 4 ¢T. 47 VIIK PCOCP'. To cmpicay gannoro [locTaHOBIEHHS OTPaHUYEHUE
YTOJIOBHO-TIPOIIECCYaTbHBIM 3aKOHOM KpYTa JIMII, UMEIOUINX MPAaBO OBITH 3aIIUTHIUKOM B YTOJIOBHOM
npouecce, npuzHaHo He nporuBopeyanuM Kouctutynmu Poccuiickoir ®Denepanyimi M Takum
00pa3oM 4JieHbl I0OPUANYECKUX KOOIIEPaTUBOB, HE YIIOMHUHAEMBIE B 3aKOHE, 3alIUTHUKAMH OBITH HE
MOTYT.

Uro ke Kacaloch y4yacTHsl B YrOJIOBHOM TIpollecceé B KauecTBE 3allUTHUKOB TIpU
MPEIBAPUTEITLHOM PaCCieOBAHUH MPECTYIUICHUH NpecTaBUTENel MPOoPECcCHOHATBHBIX COI030B U
JIpyrux OOHIECTBEHHbIX oObeanHeHud, To KoHctutyumonusii Cya BbICKa3al COMHEHHE
OTHOCUTENILHO COOTBETCTBUA 3Toro mnojoxeHuss 4. 4 cr. 47 YIIK PCOCP - Koucrutyuuun
Poccuiickoit ®enepannu, Ttak kak cT. 48 Konctutynum Poccuiickoit ®denepanyu rapaHTupyeT
KQXJIOMY IPaBO Ha TMOJTY4YSHUE KBATH(DHUIIMPOBAHHOW ropuandeckor momommu. OTCYTCTBUE Ke Y
YKa3aHHBIX JUI] IOPUAMYECKOTO0 O0pa30BaHUS U COOTBETCTBYIOIIETO MPOo(ecCHOHATbHOTO OMbITa
CTaBUT I0JI COMHEHHUE, YTO OHU CMOT'YT OKa3aTh MMOJ0OHOTO Pojia TOMOIIIb.

! Tlocranosnenne Koncrurynmonnoro Cyna Poccuiickoii Mdenepanuu mo geny o0 IpOBEPKE
KOHCTUTYIHMOHHOCTH 4. 4 cT. 47 YIIK PC®DCP, B cBsi3u ¢ xamobamu rpaxkaan b.B. Aatunosa, P.JI.
I'mtuca, C.B. A6pamona ot 28.01.1997 . BKC. Ne 25.
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B nactosmee Bpemsi, B HoBoM YIIK P®, B u. 2 ct. 49 3anucano, uro «B kadecTBe
3alIUTHUKOB JIOIYCKAIOTCsl aABOKaThl. Ilo ompeneneHuio miaM NMOCTAaHOBJIEHHMIO Cyla B KayecTBE
3alIUTHUKOB MOTYT OBITh JOMYIIEHBI, HApAIy C aJBOKATOM, OAMH W3 ONU3KHX POJICTBEHHUKOB
OOBHMHSIEMOTO WJIM HWHOE JIMIO, O JOINYyCKE KOTOPOro XojaTaiWcTByeT oOBuHsAeMbld. [lpu
MIPOU3BOJICTBE Y MUPOBOTO Cy[bH YKa3aHHBIE JIMIIA IOIYCKAIOTCS BMECTO aJIBOKATay.

Cynst o JaHHOMY TEKCTY, Ha MEPBBIM B3I MOXKHO 3aKJIOYUTh, YTO KOJIb CKOPO JIMLA, HE
SABIIAIONIMECS aJBOKaTamMu, JIONYCKAlOTCd B Ka4eCTBE 3alUTHUKOB IO OMNPEIACICHUID WIH
MIOCTAHOBIICHHIO CyAa, TO ATO OTHOCUTCS K y4YacTHIO 3alllUTHHUKA B CyIeOHOM pa30HMpareibCTBe,
onHako B naHHOM crarbe YIIK roBoputcs, 4ro cyq NpHUHMMAeT pElIeHUE B CBSI3U XOIaTalCTBOM
OOBHHSIEMOTO, a TAKOBOW OBIBAET TOJBKO B XOZAE MOCYIEOHBIX jaelicTBuid. OTCIONa MOXKHO CHearh
€MHCTBEHHBIM BBIBOJI, YTO WU NPH MPEABAPUTEIBHOM pAaCCIEIOBAaHUM Hapsay C aJBOKAaTOM-
3aIIUTHUKOM MOXKET OBITh M MHOE JIMIO, @ YTOObI OHO OBLIO JOMYIIEHO B KauyecTBE 3alIUTHHUKA
OOBHHSIEMBIN JIOIDKEH OOpaTUThcsi B cyd. MexXaHu3M JaHHOTO OOpamieHuss U TMPUHATHS
COOTBETCTBYIOILIETO PELIEHHUS CyAOM B 3aKOHE He M3JIokeH. He sicHO Taxke, MOXKET JU JIMIO, HE
ABIISIIOIIEECS  aIBOKATOM, OBITh ~ CaMOCTOSITENIBHO — 3alIMTHUKOM TpPHU  MPEIBApPUTEIHLHOM
pacciieZIoBaHuU JIeNa, MOJICYAHOT0 3aTEM MUPOBOMY Cy/ibe?

He scHo Taike, o00s3aH 71U HemnpodecCHOHAJIbHBIA 3alIUTHUK COOMIONAaTh BCe
IpolecCyalbHbIE MPABUIIA, PErYJIHNPYIOLIUE JIEATENbHOCTh 3allUTHUKA-aJBOKaTa, U MOXET JIU OH
peainM3oBaTh BCE IIpaBa, MpenocraBieHHble aaBokary? HWcxoms u3z toro, yuto B YIIK PO
NPUMEHHUTEIBHO K TPEJOCTABICHHBIM TIpaBaM M OOS3aHHOCTAM aJBOKAT-3aIUTHUK 0C000
YIOMHMHAETCSl JIMIIb KOIJla TOBOPUTCS O HEBO3MOXKHOCTM €ro OTKa3a OT MPHUHATUS 3allUThI
nogo3peBaeMoro wiu ooBunsiemoro (4. 7 ct. 49 YIIK P®d), a Takxe 00 omiare ero Tpyaa B ciydae
y4acTus B Jielie TI0 Ha3HAUEHUIO O3HABATeNs, CIe0BaTels, MpoKypopa win cyaa (4. 5 ct. 50 YIIK
P®), npoueccyanbHple mpaBa U 0053aHHOCTH HENPO()ECCHOHATHHOTO 3aIIUTHUKA JOJDKHBI OBITH
pPaBHO3HAYHBI NpaBaM 3alllUTHHKa-aiBoKara. K yeMy 3TO NpuBeNeT, MOKAXKET CIEACTBEHHAs U
cyneOHasi npakTuka. Bo BcakoMm ciyyae, 0OBEKTUBHOCTH M OTCYTCTBMSI 3JI0YyHOTPEOIEHHSI CBOUM

MpoucCCyalIbHbIM ITOJIOXKCHUEM OT 3allIUTHUKA-POACTBCHHHUKA HABPAA JIMU MOXKHO OXKUIAThb.
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Onsth Ke He SICHO, OTKa3 aJIBOKaTa-3alllUTHUKA W HCTOABJICHHUEC APYTOro aaBOKaTa AOJIKCH
JIX TIOBJICYb M HCKIIOYCHUC M3 ACJIa HerO(I)CCCI/IOHaJ'IBHOFO 3allIUTHUKA, JOIIYCKAaCMOI'O JIMIIb



«HapsAy C aIBOKaTOM»?

Hu B oHOM M3 y»e MOABUBIIMXCS MHOTOYMCIEHHBIX KOMMeHTapueB HOBoro YIIK P® ne
MOSICHSICTCSI, 3a4€M B YTOJIOBHOM CYIOIPOU3BOJICTBE JIOMYCKACTCS y4acTHe HempodecCHOHATBHOTO
3allUTHUKAa W BIIpaBe JHU TMOCIECIHUN JeHCTBOBaTh CaMOCTOSTEIbHO, WJIM K€ TaK Kak OH
JIOTTYCKAaeTCsl HapsiAy C aJBOKATOM M KBAJIU(DHUIIMPOBAHHYIO FOPHUIUYECKYIO TTOMOIIb, KaK MPaBUIIo,
OKa3aTh HE B COCTOSIHMH, €0 IOBEIEHHE JOJHKHO COTJIACOBBIBATHCSA C 3aIlUTHUKOM-aJBOKATOM H
KaK ObITh, €CITU UX MO3UIINH PACXOASTCS.

B cymecTtBoBaBmiei, mpaBga JOBOJBHO PEAKO, TMPAKTUKE Y4YacTUsl B yTOJOBHOM
CY/IOTIPOM3BOJICTBE 3AIIUTHUKOB, SIBISBIIUXCS MPEACTABUTENSIM MPOPECCUOHATBFHOTO CO03a WU
JIPYroro OOIMEeCTBEHHOTO OOBCIMHEHMS, BCTPEUYAIMCh CiIy4daW, Korjga mpodeccrnoHaabHBIN
3aIUTHUK-2/IBOKAT IPOCKI 00 ONpaBJaHUK CBOETO TOA3AIIMTHOTO 33 HEOKA3aHHOCTHIO €T0 BUHBI,
KOTOPYIO TIOCJICTHUN TOXE OTpHUIal, a HEnpo(EeCCHOHAIBHBIA 3aIlMTHHK TOBOPHWJI JIUIIL O
CHUCXOXJICHUH, T.€. NPHU3HABAJ BHHY CBOETO IMOA3AIIUTHOTO, TEM CaMbIM NPEBpALAACH U3
3alllUTHUKA B OOBHHHUTEIS.

Uro ke KacaeTcsi CaMOCTOSATEIBHOTO OCYIICCTBICHHUS 3allUTHl HEMpodecCHOHATHHBIM
3aIIUTHUKOM TI0 JIeJlaM, paccMarpuBaeMbIM MHPOBBIM CylbeH, a 3TO MOTYT OBITH JIOBOJIBHO
CJIOKHBIE B IOPHUJIMYECKOM IUIAHE J€Ja, TO 3TO HUKAaK HE CONIACYeTCsl C TapaHTUPOBAHHBIM
KoHcTuTynIMei# mnpaBoM Ha TOJYyYCHHE KaXAbIM JIUIIOM KBAJTH(UIIMPOBAHHOW IOPUAMYECKOM
MOMOIIM, TeM Oojiee, UYTO B 3aKOHE HE COAEPKHUTCA 3alMpera Ha OTKa3 OT 3allUThI
HenpoQeCCHOHATBLHOTO 3aITUTHUKA.

[Ipr OTCYTCTBMM MpSIMBIX OTBETOB Ha YKAa3aHHBIE BBIIIE BOMPOCHI CIEIYET NPUNUTHU K
BBIBO/IY, UTO y4YacTHE€ B YTOJOBHOM CYIOTPOM3BOJCTBE HENMPO(ECCHOHANTBHOTO 3allMTHHUKA HE
YCWIIMBAET, a HA00OPOT, HAPYIIAET MPABO JHUIA Ha 0OecIeYeHHe KBATH(DUIIMPOBAHHON 3alUTON B
YTOJIOBHOM JIEJI€.

[TosiBnenue B YIIK P® ¢urypsr HenpodeccrHoHaIbHOTO 3aIlIUTHUKA, TTO-BHIUMOMY, MOKHO
OOBSCHUTH JIMIIIb BO3HHWKAIOIIMMHU Ha TMPAKTHKE TPYAHOCTIMH B OOCCIICUCHHM 3alllUTHUKOM-
aJIBOKAaTOM B CJIy4asiX, KOTJa Y9acTHE 3alUTHUKA SBIISIETCS 00s3aTEIBHBIM, IIPUYEM ITO
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00BSICHSIETCS] HE TOJIbKO HE0OXOUMOCTBIO OIUIaThl TPyAa aJBOKaTa 3a CYET TOCYIapcTBa, HO U, KaK
y’K€ OTMEYaJIoCh, OTCYTCTBUEM aJIBOKAaTOB B Psijie palilOHOB U OTAaJIEHHBIX MecTHocTAX Poccuun. C
HaIle TOYKW 3pEHHs, ONpaBJaHUEM IMIIeHHUs Julla npeaycmorpeHHo Konctutyuueir PO
KBaJTM(DUIIMPOBAHHON FOPUIAMYECKON MOMOIIM 3TO HE sBIsieTcs u (urypa HermpodeccHoHaIbHOTO
3all[UTHUKA JIOJKHA OBITh U3 YTOJIOBHOTO CYIONPOU3BO/ICTBA UCKITIOUEHA.

OpHako KOIIb CKOpO B HACTOAIIEE BpeMs ydyacThe HeNmpo(eCCHOHAIBHOTO 3aIIMTHHKA B
YTOJIOBHOM CY/IONPOU3BOJICTBE JOIYCKAeTCs, MPU H3IOKEHUHU BCEX [aJlbHEHMIIUX BOIMPOCOB B
JTaHHOW padoTe 3TO OyAET yUUTHIBATHCS.

Pemasi Bompoc o Jomycke 3alUTHHKA K YYacTUIO B Jele MpH JO3HAHUHM WIH
IIPEIBAPUTEIBLHOM CIIEJCTBUH, JIUIO UX OCYIIECTBISIONIEE TOKHO CTPOr0 pyKOBOJCTBOBATHCS CT.
72 VIIK P®, coracHO KOTOPOU:

«3alUTHUK, MPEICTAaBUTENb IOTEPIEBUIET0, IPa)XAAHCKOTO HCTLA WIH TPa)IaHCKOTO
OTBETYHKA HE BIPABE yUaCTBOBATH B IPOM3BOCTBE MO YTOJIOBHOMY /Iy, €CJIU OH:

1) panee yuyacTBOBaJI B IPOU3BOACTBE I10 JIAHHOMY YIOJIOBHOMY JI€Jly B Kau€CTBE CY/bH,
MIPOKypoOpa, CliefoBaTelNs, 103HABATENsl, CeKpeTapsl CylaeOHOro 3acelaHus, CBUAETENS, HKCIepTa,
CHEIMAJINCTA, IEPEBOJUYHNKA UITH TTOHSTOIO;

2) siBnsieTcst OJM3KUM POACTBEHHUKOM UJIH POJCTBEHHUKOM CYIbH, IIPOKYpOpa, ClIeA0BaTeNs,
JI03HaBaTeNs, ceKpeTapsi CyaeOHOro 3acefaHusi, IPUHUMABLIETO MO0 MPUHUMAIOIIETO y4acTHe B
MPOU3BOJACTBE MO JAHHOMY YTOJOBHOMY ey, WIHM JIMIa, HHTEPEChl KOTOPOTO MPOTHUBOpEYAT
MHTEpecaM YYacTHHKAa YTOJOBHOIO CYyJONPOM3BOACTBA, 3aKIIOUMBLIETO C HUM CONNIalIeHHE 00
OKa3aHUU 3alIUTHI;

3) oka3pIBaeT WJIM paHEE OKa3blBaj HOPUANYECKYI0 MOMOIb JIMILYy, UHTEPECHl KOTOPOTO
MpPOTHUBOpEYaT  HMHTEpecaM  3allMIaeMOro UM  TO0A03pEBaeMOro, OOBUHSEMOro  JHOO
IIPEJCTABISIEMOT0 UM ITOTEPIIEBLIETO, IPaXAaHCKOTO UCTIA, TPAYKIAHCKOTO OTBETUHKAY.

YronoBHO-TIporieccyanbHbIi 3akoH (4. 4 cT. 49 YIIK P®) npenycmarpuBaet, 4To «AIBOKAT



JOIMMYCKACTCsA K YYaCTUIO B YIOJOBHOM [JCJIC B KAUYCCTBC 3allUTHHUKA 110 MNPCABIABICHUU
YAOCTOBCPCHHUA aABOKAaTa M OpAC€pa», OAHAKO HC ITOACHACTCA KTO M Ha KAaKOM OCHOBAHHUHN HMCCT
MpaBoO BbIAA4YH TAKOBOTIO.

Huuero He TOBOpPHUTCA O TOM, YTO JOJIZKHO IPECACTABUTL Cydy JIHULO, O JOIIYCKE KOTOPOIO B

KaueCTBE HEMPO(ECCUOHABHOTO 3aIlIUT-
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HUKa XOJaTailcTByeT OOBUHsEMBbIA. BeposTHO, 3TO MOMKEH OBITh JOKYMEHT, YIOCTOBEPSIOLIUI
JMYHOCTh, POACTBEHHBIC OTHOLICHHUS C OOBHHSEMBIM, a, KpOME TOTO, Cy/ BIIpaBe MOTpeOOBaTh U
MPEeIOCTaBICHNE APYTUX MaTepUasioB, XapaKTEpPU3YIOLIUX 00paTUBIIETOCs.

Jlo cpaBHUTENBHO HEAABHETO BPEMEHU B CIIydae ydacTHUs 3alllUTHHUKA B JIEJIE, CBA3aHHOM C
HaJIMYUEM TOCYIapCTBEHHOW TalHBI, TpeOOBasCs CleluaIbHbIA JOMYyCK Ha paboTy C CEKPETHBIMU
JoKyMeHTamu. JlanHHoe nonokeHue Obuto npuzHaHo KoHctutynmonHbM CynoM MpoTHBOpEYaIluM
KoHctuTynuu U B Hacrosiiiee BpeMms MpHU Y4acTUU B MOAOOHOM Jelie 3alllUTHUK, HE WUMEIOUIHi
COOTBETCTBYIOLIETO JOMYyCKa K YyKa3aHHbIM CBEACHMSM, OOf3aH JMIIb JaTh HOAMHMCKY 00 uX
HepasmameHuu (4. 5 ct. 49 YIIK PO).

«OmHO ¥ TO K€ JIMIIO HE MOXKET OBITh 3alTUTHUKOM JIByX MOJ03PEBAEMBIX WJIM OOBHHSEMBIX,
€CJIM MHTEPECHl OJIHOTO U3 HUX MPOTHUBOpedaT mHTepecaMm Jpyroro» (4. 6 ct. 49 VIIK P®), Ho B
TOXKE BPEMS Y OIHOTO TMOA03PEBAEMOT0 MM OOBUHSEMOIO MOXKET OBITh HECKOJIBKO 3aIIUTHUKOB (4.
1 ct. 50 YIIK PD).

I'masa 2. IPOHECCYAJIBHBIE U OPTAHU3AIIMOHHBIE BOITPOCBI
OCYHIECTBJIIEHMSA 1O3HAHUSA U ITPEABAPUTEJIBHOI'O
CIEACTBHUSA C YHACTHUEM 3AHIUTHUKA

2.1. Ilpoueccyanvnbvle npasa 3auiumHUKa, y4acmeyoue2o 6 oeine
6 X00€ 003HAHUA U NPEOCAPUMENIbHO20 C1e0CHBUS

[IpoueccyanpHple TpaBa 3allUTHHUKA, YYacTBYIOLIETO B YIOJIOBHOM J€lie B XOJ€
pacciieoBaHus MPECTYIUICHUM, epednciieHsl B 4. 1 cT. 53 YIIK P®.

C MoMeHTa J0IyCKa K YYaCTHIO B YTOJIOBHOM JIeJI€ 3allIUTHUK BIIPABE:

1) umMeTh ¢ Moa03peBaeMbIM, OOBHHSIEMBIM, JI0 TEPBOTO JOMPOCA CBHUJIAHWE HACIUHE U
KOH(HIEHITMATBHO, 0€3 OrpaHUYCHHUS UX YUCIIA U TIPOJIOJIKUTEILHOCTH,

2) coOuparh U MPEIOCTABIATh JOKA3aTeNbCTBA, HEOOXOUMBIE JJIs OKa3aHUS IOPUINYECKON
MTOMOIIIH;

3) mnpuBIeKaTh CIEUUATNCTa, KOTOPHII B COOTBETCTBUM CO CBOMMH IpaBaMmy,

npexycMoTpeHHbIME cT. 58 YIIK PD, MoxkeT 0ka3pIBaTh HEOOXOIUMYIO TIOMOIIb 3aIUTHHUKY;
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4) mpuUCYTCTBOBaTh NpPHU MPEABIBICHUHM OOBHHEHHS W YydYacTBOBAaTh BO BCEX CIJICIICTBEHHBIX
JIEUCTBUSIX, TMPOU3BOAMMBIX C YYacTHEM €ro MOJ3AIlUTHOrO, JHOO MO €ro XOoJIaTalWCTBy WIH
XO[aTalCTBY CaMOTo 3alllMTHUKA B MOPsKe, ycTaHoBIeHHOM YIIK PD;

5) 3HAKOMUTHCA C MPOTOKOJIOM 3aJIepXKaHUs, MOCTAHOBJICHHEM O MPUMEHEHUU MEpPHI
MPECEUCHUs, TMPOTOKOJAMHM  CJEACTBEHHBIX  JCHCTBHMM, TMPOU3BEACHHBIX C  Y4YacTHEM
M0JI03PEBAEMOr0, OOBUHSEMOI0, UHBIMU JOKYMEHTaMH, KOTOpPbIE MPEAbSIBISUIUCH, JTUOO JOHKHBI
OBLITH TIPEIBSABIISATHCS ITO03PEBAEMOMY, OOBHHSIEMOMY;

6) 3HAKOMUTHCA [0 OKOHYAHUU MPEIBAPUTEIHHOTO PACCIIEIOBAHUS CO BCEMU MaTepHuallaMU
YTOJIOBHOTO JI€JIa, BBIMUCHIBATh U3 YTOJIOBHOTO JieNa JIt0ObIe CBEACHUS B JTIOOOM 00ObeMe, CHUMATh
3a CBOM CUET KONMU C MarepuajoB YTOJIOBHOTO JIe€Jla, B TOM YHUCJE C MOMOIIBK) TEXHUYECKUX
CPE/CTB;

7) 3asBISATH XOJaTalCTBa U OTBOJIBL;

8) mpuHOCHTH KaloObl Ha JeWcTBUSA (Oe3/eCTBHE) U PEIICHUsI IO3HABATEIs, CIICOBATEIs,
MPOKYpPOpa, CyJla U y4aCTBOBATh B UX PACCMOTPEHUHU;

9) ucnoaB30BaTh MHBIC HE 3aMPEIISHHBIE YTOJIOBHO-TIPOIIECCYaTbHBIM KOJIEKCOM CPEJICTBA H



CIIOCOOBI 3aIIIUTHI.

[Topsimok peanu3anuy 3TUX MpaB B 3aKOHE B PsJC CIyYacB HE JETATU3UPYETCS, B CBS3H C
YcM Ha HpaKTI/IKe BO3HHKAKOT BOHpOCI)I, Tpe6y10HH/Ie TTIOACHCHMUA.

Tak, cornmacHo cT. 18 «IIpaBui comepxkaHusl MO CTpakel MOA03PEBAEMBIX U OOBHUHAECMBIX)
CBUJAHHE C HUMH OCYIICCTBIISICTCS TOJ] HAONIOACHHEM COTPYIHHKA CIIECICTBEHHOTO H30JSATOPA,
KOTOPBIA JTODKEH «BHJIETh, HO HE CIBIIIATHY BCE MpOHUCXosinee. JJaHHOe MpaBUIO TPU CBUIAHHH
IIoA3AaIlMUTHOTIO CO CBOUM 3alllMTHHUKOM O6I)I‘-IHO HEC HpI/IMeHHGTCSI U CBHUIAHUC OCYHICCTBJISICTCSI
Hae/JMHEe, OJTHAKO, TaK KaK YKa3aHHBIC MIPABHJIa HUKAKMX MCKIIOYCHUN SIS CBHJIAHUS 3alIUTHUKA HE
MPeAyCMaTPHUBAIOT, HEOOXOIUMO YUYHUTHIBATh, YTO 3TO MOXKET OBITh MPUMEHEHO. DTO OOBSICHSACTCS
TEM, YTO MHOT/IA MTOBEICHUE TI0J03PEBAEMOr0 U OOBHHSIEMOT'O 110 OTHOIIICHHIO K CBOEMY 3aIlUTHUKY
MOJKET OBITH HEMPEICKAa3yeMO U MPEACTABIISATH OMTACHOCTb.

Ornpe/ieIeHHbIC TPYIHOCTH BO3HHUKAIOT C OIMpPEICIICHHEM MOMEHTa KOTZla CBHJIAHHUE MOXKET
6I>ITI> HpeIlOCTaBHGHO, TaK KaK HWHOrga 3alllUTHHUK WU €Tro HOIISaIHI/ITHI)If/'I MOI‘YT 3aj4BUTH O

npeao0CTaBIICHUN UM CBUAAHUS HACAUHC B TO BPEMS, KOI'Zlda UACT CICACTBCHHOC HeﬁCTBHC.
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B nogoOHoM cityuae cieioBaTelb 10JKEH Pa3bsiCHUTD, YTO CBUAAHUE OyIET MPeI0CTaBICHO
10 OKOHYAHHWH CIICJICTBEHHOTO JCUCTBHUS WM K€, YTO BOIPOC, KOTOPHIN OKa3ajcs BHE3AIHBIM U
BBI3BAJI MPOCKOY O CBHUIAHHMH MOKA CHUMAETCs, HO €CJIU XOJaTau HaCTauBalOT Ha MPEI0CTABICHUN
CBUJIaHWS W B MHOM CJTydae OTBEYaTh Ha BOIMPOCHI OTKA3bIBAOTCS, M €CJIM CJICI0BATEIh CUHUTACT
MPOJIOJIKEHUE CIIEJICTBEHHOTO JEUCTBUS HEOOXOIWMBIM, CHeNiaTh MEePephlB M TMPEJOCTaBUTH
CBUJIaHWE HaeIUHE MPHUXOIUTCS, YTO HEPEIKO HApYIIaeT TAKTHYECCKUE IJIAHBI CIICIOBATENS, B TOM
YHCJIE C UCTIONB30BAaHUEM TIPH paccieOBaHUM (aKTOpa BHE3AMHOCTH.

UTo 3HAUUT «IPUCYTCTBOBATh TPH MPEAbSBICHUM OOBHHEHHs»? BrpaBe 1M 3allUTHUK
MPOCUTH CJIEIOBATENsl YTOUHUTH JIETAIM OOBUHEHMSI U €ro 00OCHOBaHHE? MOXKET JIM 3alUTHUK
Pa3bACHUTH CBOEMY IOJ3AIIUTHOMY CYIIHOCTh OOBHHEHHUS M TPEIOCTABICHHBIE €My IpaBa, €CIIH
ATO YK€ cJIeal CleA0Baresb, HO 3allIUTHUK CYUTAET, YTO HEJJOCTATOUHO.

OT aBOKAaTOB HEPEIKO MOYKHO CIIBIIIATH, YTO MPHU MPEABSIBICHUN OOBHHEHUS OHH SIBJISIOTCS
JUIIH CBOCOOPa3HBIMHU MOHITBIMH, TaK Kak Jit00asi MX aKTUBHOCTh IIpeceKaeTcs cienoBaresnieM. B
MMOIOOHOM CUTYyallM BUHOBEH HE TOJIBKO CJICJIOBATEIb, HO M MPUCYTCTBYIOIIMHA 3aIIUTHUK, TaK KaK
OH, pa3yMeeTcsl, MOKET MPOCUTDH CIIEOBATENs] YTOUHUTh HESACHBIC TIOJIOKEHHUSI B TOCTAHOBJICHUU O
MPEAbSIBICHUH OOBHHECHHMS WJIM B TPOTOKOJE 3aJepKaHUs, 3asABUTh  XOAATAWCTBO O
MEPETPEAbSBICHNN  OOBUHCHHS.  3allUTHUK  MOXET  MPOKOMMEHTHPOBATH  COJCpIKaHUE
MTOCTAHOBJICHUS O TIPEABSBICHUH OOBUHEHMS, PAa3bsICHUTH MOM3AIMTHOMY €ro IpaBa, €Clid, C ero
TOUYKH 3PEHUS, CJIEIOBATEIb C/IEall 3TO HEIOCTATOYHO TMOJTHO.

B cr. 51 VIIK PC®CP yka3piBajgoCch, 4TO 3alIUTHUK, YYACTBYIOIIMH B CJIEACTBEHHOM
JIEWCTBUM, BIIPAaBE 3aJlaBaTh BOMPOCHI JIONPAIIMBAEMOMY, IMPUYEM CJIEA0BaTEIh MOI OTBECTH
BOIIPOCHI 3alIMTHHKA, HO 005S3aH ObUI 3aHECTH OTBEACHHBIC BOMPOCHI B MPOTOKON. B 3akoHe He
ObLTa MpeyCMOTPEeHa 00s3aHHOCTh CIICOBATENsl MPOKOMMEHTHPOBAThL OCHOBAHUE CHSTHS BOTIPOCA.
Pasymeercsi, 9To 3TO KacajaoCh AITHYCCKH HEKOPPEKTHBIX M HABOIAIIMX BOIPOCOB, OIHAKO
CJIEJIOBATEIII0 HEOOXOIMMO OBLIO KaXK]IbIN pa3 B3BECUTb, 11€J€C000pa3HO JIM OTBOIUTH BOIpoc. Bean
BOIIPOC YK€ 3aJIaH W, €CJIM OH HABOJSAIIMK, TO JOMPAITUBAEMbIN €ro y)Ke YSICHWI, TaK 3a4eM eIle

pa3 oOpaiaTh BHUMaHHE Ha 3TOT BOIIPOC, IIOKa3aB TEM caMbIM ero 3HaueHue? Ilo-
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MHMO TOTO, OTBET Ha TaKOM BOMPOC MHOTAA MOT COJEpXaTh W TOJIE3HYIO I CJEACTBUS
UHOPMAIHIO.

B noBom VYIIK P® mnpaBa 3amMTHUKA TPU y4acTHU B CIEACTBEHHBIX JEUCTBUAX HE
KOHKPETU3UPOBAHBI, HUYETO HE CKa3aHO U MO MOBOJY IMpaB CIEA0BaTENsl OTBECTH BOIPOC, OAHAKO,
ucxons w3 OOIIEro TIOJNOKEHHUS O CaMOCTOSTEIbHOM HamlpaBJICHWH CIIEAOBaTelIeM — XoJa
paccienoBanus (1. 3 4. 2 ct. 38 VIIK P®), nonoOHbIe npaBa y HEro COXpaHWINCh.

CrnenoBarenb BIIpaBe TakKe OMNPEACIUTh BpEMs, KOTJA 3alIMTHUK CMOXKET 3a7aBaTh
HWHTEpECYIONMe €ero BoIpockl. [lo-BHIMMOMY, 3TO JOMKHO HMMETh MECTO KOTJa CJe0BaTellb
3aKOHYMT JOMPOC WM KaKyHO-TO €ro 4acTh, KACAIOULYIOCS OMPEACIICHHOro Anu30/a. B uHom cinydae



Hapymajgach Obl M30paHHas cienoBaTeleM TaKTHUKa IPOBEACHMsS CIEICTBEHHOro neicTBus. Bo
BCSIKOM CJIy4ae, BpeMsl KOIZa 3alllUTHUK CMOKET 3a/1aBaTh BOIIPOCHI ONPEAEseT AJONPAIINBAIOLIUNI.

O mpaBe BBHIUCHIBATH U3 JIejIa JIOObIE CBEICHHUS U B IIOOOM 00BEMeE, a TaKKe CHUMATh C HUX
KOMHMH, B 3aKOHE OTMEYEHO IOCJEe YKa3aHHUs Ha MPaBO 3HAKOMUTBHCSA CO BCEMHM MaTepuallaMu Jiefa
IIOCJI€ 3aBEpUICHMs J03HAHUS WIM TNPEABAPUTEIILHOTO CIEACTBUS. B CBS3M ¢ 3TUM BO3HHUKAET
BOIIPOC O MpaBe 3alIUTHUKA M €r0 MOJ3AIIUTHOIO JIeJaTh BBIIMCKU W3 MaTepHalIOB, C KOTOPBIMU
OHM 3HAKOMATCA BO BpeMsl paccienoBaHud. [lo-BUaAMMOMY, 3TO MOXET OBITH CHIE€JIaHO TOJBKO C
pa3penieHust CieloBaTels WM JI03HABATeNsl, TaK KaK B MHOM CIly4ae YCHJIMBAETCS BO3MOXXHOCTD
pasryalieHus TailHbl CIECTBUS.

C Hamieil TOuKkH 3peHHs, 3alIUTHUK BOOOIIE, BO BCEX CIyYasX €ro y4acTHusl B CJI€ACTBEHHBIX
JNEHCTBUSAX M O3HAKOMIICHMHM B TIEPUOJ] pACCIENOBaHMS C MarepuaiaMu Jeja, IOIDKEH OBITh
npeaynpexieH 00 OTBETCTBEHHOCTH 3a pasIialleHre TaltHbI CIEeCTBUS.

Bo3HuKaeT Takxe BOIPOC, MOXKET JIM 3alllUTHUK B XOJ€ CIEACTBUS HCIIOIb30BaTh CPE/ICTBA
OpPITEeXHUKHU, HAIpUMEP, BMECTO MPOU3BOJICTBA MHUCHMEHHBIX 3aMETOK MPUMEHUTh TUKTO(DOH, T.€.
UCIIOJIb30BaTh 3BYKO3alMCh HE B IPOLIECCYAJIbHOM IUIAHE, a JUIsl NPOU3BOJACTBEHHBIX LiEJei?
Bomnpoc 3to Hempoctoii. C ogHOW CTOPOHBI, Ka3aloch Obl, MPEMATCTBUN ISl MCIOIb30BAHUS
OpPITEXHUKU 3alIUTHUKOM HE JOIDKHO OBITh, TaK KaK 3TO CO3JACT 3HAYMTENIbHBIC YI0OCTBa LIS
3alIUTHUKA U, KPOME TOTO, MOXKET MPEAyNpeauTh BHECEHHE KaKHX-IMOO M3MEHEHUH B MPOTOKOI
CIIC/ICTBEHHOTO JCWCTBUS, HO, C JIPYrOM CTOPOHBI, M3rOTOBIEHHE (OHOTPAMMBI JOMpOca WIH
¢dboToKonuu NpoTo-
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KOJIa CJIEZICTBEHHOTO JIEHCTBUS MOXET, OISTh K€, IPUBECTU K pa3MIalllEeHUIO TaliHbl pacciiel0BaHus,
TaK KakK 3TH Marepuajbl MOTYT ObITh IPOJEMOHCTPUPOBAHbI 3aWHTEPECOBAHHBIM JIUIAM, NPHYEM
JUIA TIOCTIETHUX 3TO OyleT 3HAYMTENbHO yOenuTeNbHEeH, YeM Iepecka3 3allUTHHKa O TOM, 4YTO
IPOMCXOIMIIO B XOJE CJIEICTBEHHOro NeicTBUA. B cBA3M ¢ 3TUM, C Hamed TOYKM 3peHus,
IIPUMEHEHNE 3alllUTHUKOM WM OOBUHSAEMBIM, HE HaXOAALIUMCS MOJ] CTPaXKeil, CpeACTB OPITEXHUKHU
B XOJI€ pacciieIOBaHus, KOI1a OHO €Ille HE 3aKOHUEHO, MOXKET OCYIIECTBIIATHCS JIUIIb C pa3peIeHHs
ciefioBaress. JT0, KOHEYHO, HE JIMIIAeT 3alllUTHUKA €ro MOJ3allUTHOTO MpaBa XOAaTaliCTBOBAThH O
IPOIIECCYaIbHOM IPUMEHEHUU 3BYKO3allMUCH MM BUAEO3AMCH XOAa CJIEICTBEHHOIO JelcTBuS,
BO3MOXKHO Jla)kK€ C IMIPUHIATHEM Ha CYeT 3adBHMBIIMX XOJAaTaliCTBO TpeOyeMbIX [Jsi €ro
OCYIIIECTBJICHUS PAcXoJ0B (OIUIaTa MarHUTHOW JIEHTHI, 3KCIUTyaTalldy annapaTrypbl, IpUIIalIeHue
CHEIMATTUCTA U T.I1.).

Kpome Toro, no moBojy NMpaBHJIBHOCTH U TOJIHOTHI 3alMcel B MPOTOKOJIE CIEJCTBEHHOTO
JIEHCTBUS, OCYLIECTBIIIEMOIO C Y4aCTUEM 3alllMTHUKA, UM, B COOTBETCTBUHU C 3aKOHOM (4. 4 cT. 166
VIIK P®), B TOM ke IPOTOKOJIE MOKET OBITh C/I€JaHa COOTBETCTBYIOIAS 3aMKCh. 3aKOH MPSAMO He
TOBOPHUT O HEOOXOAMMOCTH KaKOH-THOO peakiuu CclenoBaress Ha TOA0OHBIE 3aMeYaHHS
3alIUTHUKA, OIHAKO, C YUYETOM TpeOOBaHMM, 00S3bIBAIOLINX CII€J0OBATENs NPUHUMATh BCE MEPHI JUIs
BCECTOPOHHETO, TOJIHOTO M OOBEKTHBHOTO HCCIICAOBAHHS OOCTOATENBCTB J€Ja, BEPOSTHO, €My
1esnecoodbpa3Ho, B Clydyae HENPUHATHS JAaHHBIX 3aMEYaHWH, BBIHECTM MOTHUBUPOBAHHOE
[IOCTAaHOBJICHUE aHAJIOTUYHO TOMY, KaK 3TO JEJaeTCs IPU OTKJIOHEHUH XOJaTaicTBa.

Ha mnpakTuke MHOrIa BO3HHKAeT CIOp MO MOBOAY OOS3aHHOCTH 3alUTHUKA IOANUCATH
IIPOTOKOJ CJIEICTBEHHOIO0 JAEWCTBHS, B IPOBEJECHUM KOTOPOTrO OH YywacTBoBaJ. HecomHeHHO,
3alIUTHUK, KaK M BCE€ JIMIA, Y4YacTBOBABIIWE B CJIEJCTBEHHOM JEHCTBHM, OO0s3aH MOIMMCATDH
IIPOTOKOJI, 3aIlUTHUK MMEHHO YYacTBYET B CIIEZICTBEHHOM JIEHCTBUH, @ HE MPOCTO MPHUCYTCTBYET
Ipu ero nposeaeHuu. Eciu ke oH ¢ 4eM-TO He COITIaceH, ¥ MOTOMY OTKa3bIBa€TCs OT MOJIMHUCH, TO Y
HEro €cTh IIPaBO 3allMCaThb CBOM BO3PAXEHMsSI U 3TO Oy/eT 3HAUUTENIHO JIEHCTBEHHEH, YeM MPOCTO
OTKa3 OT HOANUCAHUS TPOTOKOIIA.

B VIIK PCOCP He ObUI0 HOpPMBI, yKa3blBaloOIlEeW, B TEUEHHUE KAaKOrO BPEMEHM IOCIE
O3HAKOMJICHHS OOBHMHSEMOrO M €ro 3allliTHUKAa C MarepuajaMu Jela OHM MOIIH 3asBUThb
XOJaTanCTBO, B KAKOM CPOK OHO
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JOJIZKHO OBLIO OBITH PACCMOTPECHO CJICAOBATCIIEM H COO6H.[€HO HM O IIPUHATOM PCHICHUMH. B HOBOM



VIIK Poccuiickoii ®enepanuu, B cT. 121, Tenepp 3ammMcaHo, 4TO «XOAATalCTBO TMOJUICKUT
PACCMOTPEHHMIO M pa3pelIeHUI0 HEMOCPEACTBEHHO IIOCIE €ro 3asBieHHs. B ciydasx, korma
HEMEJICHHOE TMPHUHSATHE PEUICHUs MO0 XOJaTalCTBY, 3asBICHHOMY B XOJI€ MpPEIBAPUTEIHLHOTO
paccienoBaHus, HEBO3MOXHO OHO JIOJDKHO OBITh pa3pelieHo He Mo37Hee 3 CyTOK CO JHS €ro
3asBieHuss «OO0 yHIOBIETBOPEHHHM XOJaTalCTBa, JUOO TMOJIHOM WM YacTUYHOM OTKa3e B €ro
YIOBJICTBOPEHUH, JIO3HABATEIb, CIICAOBATEIb, MPOKYPOP, CyAbs BBIHOCIT IOCTAHOBJICHUE, a CYI -
OTpeJIeICHUE, KOTOPOE JOBOAMUTCS JO CBEICHUS JIMIA, 3asBUBIIETO XojiaraiicTBo. Pemenue mo
XO/IaTaiCTBYy MOKET OBITh 00XKaJOBaHO B TOPSIKE, YCTAHOBJICHHOM IJIaBOM 16 HacTosIIero
Konekca» (ct. 122 VIIK PO).

OpmHako TO-TIPEKHEMY B 3aKOHE HE OMPEACIICH CPOK, B TEUEHHE KOTOPOTO OOBUHSEMBIN M
€ro 3allUTHUK, MMOCIIe 03HAKOMIICHUSI C MaTepuaiaMu Jiejia, MOTYT 3asiBUTh XonataicTBo. Het Takke
HOPMBI, 3aMpeniaronieil HarpaBysaTh €70 B Cyd J0 TEX IOp, MOKa pacCMOTPEHUE XOAaTaicTBa HE
3aKOH4YeHO. B pe3ynbrare mnpu Mnojpade 3allUTHUKOM IMHCBbMEHHOTO XOJaTalWCTBa €My HHOT/a
COOOIIAIOT, YTO JEJIO HAIPaBJICHO B CYI, I7Ie OH CMOXET IMOBTOPUTH CBOE XoaaraicTBo. [logqooHoTrO
pola COOOIIeHHE 3alIUTHUK HMHOT/A TOJy4YaeT OJHOBPEMEHHO C OTKa30M B YIIOBJICTBOPEHUU
XO/IaTaliCTBa M TEM CaMBbIM JIMIIIAETCS BO3MOXKHOCTH €ro 00kajioBaTh. MeXIy TeM JOKHO OBITh
SICHO, YTO HEJIOMYCTUMO HAMpPaBIISATh JIEJI0 B Cy/, HE MPEAOCTaBUB 3aIIMTHUKY BPEMs Ha MOATOTOBKY
XO/IaTaliCTBa, €r0 3asBJICHHUE H IMOTYyYEeHHUE OTBETA, a P HEOOXOMUMOCTH U 00KaJlOBaHUE.

[Ipu cocTaBneHun MpoTokojaa 00 OKOHYAHUHM 03HAKOMIICHHUS OOBHHSIEMOTO M €r0 3alllUTHUKA
CO BCEMH MaTepHallaMH Jelia CJIeJIOBATelb JODKeH Y HUX BBISICHUTh, HAMEPCHBI JIU OHU 3asBUTh
Kakue-1100 XoJaaTaiicTBa U B Clydae MOJIOKHUTEIBHOTO OTBETA ClIeNIaTh COOTBETCTBYIOIIYIO 3alUCh
B IPOTOKOJIE, YCTAHOBHB COTIACOBAHHBIN CPOK MPEACTABICHHS XOIaTalCTBa.

3asBIeHUE XOJaTaicTBa SIBISICTCS OHUM M3 CaMbIX PAacIpOCTPAaHEHHBIX CPEJCTB 3aIUTHI B
YrOJIOBHOM TIpOIeCCe. YYAaCTHUKM YTOJIOBHOTO CYAOINPOM3BOACTBA CO CTOPOHBI  3alUTHI
UCTIONB3YIOT 3TO CPEICTBO TPU OOHAPYKCHHHM HEIOCTATKOB MPEIBAPUTEIHLHOTO CIEACTBUS |
JI0O3HAHUS, HEeCOomacus C KBaJM(uKanuend MpecTyIuieHUs W M30paHHOW Mepou NpecedeHHs], TpH
npock0e 0 MPUOOIICHUH K 1Ty
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OTpeieNIeHHBIX OOBEKTOB, KaK JI0OKa3aTeNbCTB MO JeNy, U TPOBEIEHUS JOMOTHUTEIbHBIX
CIICZICTBCHHBIX JeHCTBUI. He MOmKHO OBITh OTKAa3aHO B YAOBICTBOPCHHM XOJaTaiicTBa H3-3a
TPYIHOCTH €TO BBIMOJTHEHUS UM BO3MOXKHOTO €T0 Pa3peuIeHHs CYy0M.

B coorBerctBum co ct. 159 VIIK PO cnenoBarens win J03HaBaTENb 00s13aHbI PACCMOTPETh
KaXXJ0€ 3asiBJICHHOE II0 YTOJIOBHOMY Jeny XxonaraiictBo. [Ipu 3ToM mogo3peBaeMoMy WU
OOBHHSIEMOMY, €T0 3alIUTHUKY HE MOXKET ObITh OTKA3aHO B JIONPOCE CBUAETENEH, IMPOU3BOACTBE
Cy1leOHOM PKCIEPTU3bI U IPYTHX CIEICTBEHHBIX IEHCTBUH, eclii 00CTOATENhCTBA, 00 YCTAHOBICHUH
KOTOPBIX OHH XO/IaTaiiCTBYIOT, UMEIOT 3HAYEHHE JUIsl JAaHHOTO Jena.

B ciyyae momHOro miM 4acTMYHOTO OTKa3a B YAOBIETBOPEHUM XOJAaTalCTBa CJeloBaTelb
WIM JI03HABaTellb BHIHOCAT MOCTAHOBJIEHUE, KOTOPOE MOXET ObITh 00KaJIOBaHO MPOKYPOPY WIH B
CYII.

C namel TOYKM 3pEHUs, HENb3s MPHU3HATh HOPMAaJbHBIM, COOTBETCTBYIOIIMM HPHUHLHUITY
COCTA3aTEIBbHOCTH M pPaBHOIpPaBUSl CTOPOH, MpoBo3miameHHoMy Koncturymueit Poccuiickoit
Oenepanuu (. 3 cr. 123), xorma yaoOBIETBOPEHUE XOJATaiiCTBa, 3asBJICHHOTO 3alUIIAIOICH
CTOPOHOM, 3aBUCHUT OT YCMOTPEHHUs MPOTUBHON (OOBUHSIONIEH) CTOPOHBI, K KOTOPOH, COITIACHO CT.
37 VIIK P®, orHOCUTCs mpokypop. Takum 00pa3oM, 3alIUTHUKY M €ro MOJ3AIIUTHBIM OCTAeTCs
HAJESIThCS Ha CIIPABEIMBOE PACCMOTPEHHUE €T JKaJo0bl CYI0M.

Kak cBuaeTenbCcTBYyeT MpaKTHKA, aKTUBHOCTb y4acTUsl 3allUTHHKA HA NPEABAPUTEIHHOM
CIIEZICTBHHM OOBIYHO HEBeNWKa. Tak, MPOBEICHHBIC HCCIEA0BAaHUS MOKa3aiH, YTO B CPEAHEM JUIIb
10 KaKJIOMY ISITOMY JI€ITY, 10 KOTOPOMY Y4acTBOBaJ 3alllMTHUK, UM OBLIM 3asBJICHBI XOAAaTaliCTBa, a
MEXIy TeM YIOBIETBOPEHO ObUIO Oojiee MOJOBHHBI U3 HUX. Ele Gornee pa3UTENbHO, YTO TOJIBKO
12% 0TKa30B B YIOBJIETBOPEHUH XOAATANCTB OBUIM 3alIUTHUKAMH 00KAJIOBAHBI, U 3TO HECMOTPS Ha
TO, YTO TMPUMEPHO TMOJIOBMHA >kajo0 Obuia ynomineTBopeHa. CremoBareiabHO, MPUYHHA MAalon
AKTUBHOCTHM 3alllUTHUKA IIPU YYacCTUU B paccielOBaHUU NPECTYIUIEHUH, HE B TOM, YTO €ro
Xo/laTaiicTBa 4acTO OTKIJIOHSIOTCS. Jlemo B TOM, YTO 3alllUTHUK HEPEOKO CUYHUTAET 3asBIICHUE



XOJlaTaiicTBa, HANPABICHHOTO Ha YCTpPaHCHHE HEAOpPabOTOK CIEICTBHUS, HEBBITOJHBIM, TaK, C €ro
TOYKHU 3peHus, Mofo0HOe XonaraiicTBo Oojee 3(GEeKTUBHO 3aiBUTH B CY/e, KOTOPBII paccMOTPUT
ero Oosee 0ObEKTUBHO, CIIEIOBATEIb e PE3YJIBTaThl BRIMOTHEHUS TAKOTO XO/IaTaliCTBa MOCTapaCTCs
HEHUTPaIN30BaTh.
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CymiecTByeT TOuka 3pEHHs, YTO PEIICHHE BOMPOCa O TOM, KOTZa 3asiBISATh XOJaTaiCTBO,
IpeporaruBa 3alllUTHUKA W OINpPENeNseTCs HCIOIb3yeMOW MM TaKTUKOM 3ammTbl. OIHAKO 3TO
CIIPAaBEIJIMBO JAJIEKO HE BO BCEX CIIy4asix, TaK KaK COBEPIIEHHO OYEBUIHO, YTO XOJATaNCTBO,
HaNpaBJIeHHOE Ha YCTpaHEHHE HEIOpPaOOTOK CIENCTBHUS, HAHOCSIIUX Bpel OOBHHIEMOMY, JOKHO
ObITh 3asBJICHO Ha TOM CTaJAMM TMpOIECcca, KOTAAa CTalld HW3BECTHBI OCHOBAHMS I TaKOTO
xonataiictBa. Benp ans ucnpasieHus oOHAPY>KEHHOM 3alIUTHUKOM OIIMOKH MOTYT MOHAI00UTHCS
CJIEICTBEHHBIE JIEUCTBUSA, HEIPOBEACHUE KOTOPBIX B Cy/I€ BOCIIOJIHUTD HE YIaCTCH.

XopmaraiicTBa 0 HEOOXOAMMOCTH OCYILIECTBICHHUS TAaKOrO pOjAa CIEACTBEHHBIX AeUCTBUN
JIOJOKHBI OBITh 3asBIICHBI B 00SI3aTEIILHOM IMOPSJIKE, TaK KaK B MHOM CiIy4ac He Oy/eT BBITIOJHEHO
TpeboBanue cT. 53 VYIIK P®, obs3biBarolee 3allMTHUKA HWCIIOJIB30BaTh BCE HE 3alpeICHHBIC
3aKOHOM CPEJICTBA U CIIOCOOBI 3aITUTHI.

[Ipy 00OCHOBaHHOM COMHEHMH B OECIPUCTPACTHOCTH MPOKypopa, CleAoBaTens,
JTIO3HABATENs, a TaKXKe MEPEBOAUMKA, CIICIMATNCTA, YKCIEPTa, MOI03PEBACMbBIi I OOBHHSCMBIH, a
TaKKe MX 3alUTHUKH, MOTYT 3asABUTh UM OTBOJ (cT.cT. 66-71 YIIK P®). Bompoc 00 otBome
CJEI0BaTelsl WA JJO3HABATEINS PEIIACTCS TPOKYPOPOM, a MEPEBOIUMKA, CIIECIIUATIUCTA U DKCIIEpTa -
CJIEJIOBATENIEM WJIM MPOKYPOPOM, OTBOJI MOCIIEIHETO - BBIIECTOSIINM MPOKypopoM. OTBOJ TOJIKEH
OBITh MOTHBHPOBAH C yKa3aHUEM OOCTOSTEIHCTB, BHI3BIBAIOIINX COMHEHHE B OCCIPUCTPACTHOCTH
JUIa, KOTOPOMY 3asiBiieH OTBOM. Jlo mpuHSATHS perieHus 00 OTBOJAE MPOU3BOACTBO CIEICTBEHHBIX
JICVCTBUI HE MPHUOCTAHABINBAECTCS.

JeiictBus (Oe3neiicTBUE) T03HABATENS U CIeI0BAaTENs MOTYT OBITh 00KaJI0BaHbI POKYPOPY,
KOTOPBIM B TE€UYCHUE TPEX CYTOK 00s3aH kKalo0y pacCMOTPETh U YBEAOMHUTH KAIOOIIUKA O CBOEM
PEIICHUH C U3TI0)KEHHUEM MOTHBOB, €CJIH MOCIEI0BAT OTKa3 B YIOBIETBOPEHUH KaI00b! (CT.CT. 123-
124 VIIK P®).

Kanoba Ha nelcTBUS U pelIeHUs MPOKYpPOpa MPUHOCUTCS BhIIIECTOsIIEMY TTpoKypopy. [lpu
ATOM KaTeTOPHUYECKH 3alpelIeHO HAIMPABIATh Kallo0y Ha pa3pelieHue TeM MPOKypopam, IeHCTBHS
KOTOPBIX 00KATYIOTCS.

B VIIK P® 2001 r. 3HauuTeNbHO pacHIMpeHbl BOBMOKHOCTH 3alllUTHUKA IO OOpAaIlEeHUIO B
CYIl C ’kajo0aMu 1O MOBOAY HapyIlIeHUH,
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JTOTMYIIIEHHBIX, 10 MHEHUIO 3aIIUTHUKA, B XOJI€ MIPEABAPUTEIHLHOTO PACCICIOBAHUS.

B coorBerctBum co cr. 125 VIIK P®, «IlocraHoBienne mo3HaBaTels, CJICIOBATEII,
POKypopa 00 oTKa3e B BO30YKICHUH YTOJIOBHOTO JIeJia, O MIPEKPAICHUH YTOJIOBHOTO JIeJIa, 2 PAaBHO
WHBIE pemieHuss W JedcTBus  (Oe37eicTBHE), KOTOpPBIE CIIOCOOHBI NPHYUHHUTH  yIIEpO
KOHCTUTYIIMOHHBIM TIpaBaM U CBOOOJAM YYaCTHUKOB YTOJIOBHOTO CYIONPOHM3BOJCTBA, JTHOO
3aTPYIHUTH JOCTYIl TpakJaH K MPaBOCYIHIO, MOTYT OBITh OOKaJOBaHbI B Cyl€ IO MeCTy
MIPOU3BOJICTBA MPEABAPUTEILHOTO PACCIICTIOBAHUS.

«Cynpsi IpOBEPSET 3aKOHHOCTh M OOOCHOBAHHOCTH ACHCTBUH (OE3MEHCTBUS) M PEIICHHMA
JI03HABaTeNsl, CIENOBaTelNsd, MPOKypopa HE TO3/[HEE, YeM uepe3 S5 CYTOK CO JHS MOCTYIUICHUS
XKanoObl B CcydeOHOM 3acelaHUM C YydyacTHeM 3asBUTENI U €ro 3allUTHHUKA, 3aKOHHOTO
MPEICTABUTENS] U TIPEACTABUTENSI, €CIM OHM YYacTBYIOT B YTOJOBHOM €€, WHBIX JIHI], YbH
MHTEpEChl HEMOCPEICTBEHHO 3aTparuBaloTcs oOxanyembIM jeiicTBueM (Oe3neicTBUEM) WIH
pelieHrueM, a TakXkKe C ydacTheM Mpokypopa. HesiBka mofeil CBOEBPEMEHHO H3BEILIEHHBIX O
BPEMEHH PAaCCMOTPEHHMsI KaloObl U HE HACTAWBAIOUIMX HA €€ PACCMOTPEHUU C MX Y4YacTHEeM, He
SIBJISICTCS TIPETISITCTBUEM JIJIS1 PACCMOTPEHUS KATOOBI CYJIOM.

«Ilo pesyapraTaM paccMOTPEHHS JKajJoObl CyAbsi BBIHOCHUT OIHO W3 CIEIYIOIIUX
MOCTAaHOBJIEHUM: 1) o mpu3HaHUM JeWcTBUsS (Oe3MeHCTBUSI) WM PEHIEHUS COOTBETCTBYIOILETO
JOJDKHOCTHOTO JIMI[a HE3aKOHHBIM WM HEOOOCHOBAHHBIM U €ro OOS3aHHOCTH YCTPaHUTh



JIOTIYIIICHHOE HapyIIeHUe; 2) 00 OCTaBICHUH JKaJ00bI 03 YIOBICTBOPCHHSI.

Kormust mocTaHOBIIGHUS CyIbH HAPABIISICTCS 3aBUTEIIO M IIPOKYPOPY.

[TpuHecenue »kano0bl HE MPUOCTAHABIMBACT MPOU3BOJICTBO OOXKAITYyeMOTO IEHCTBUS U
UCTIOJIHEHUSI 00KallyeMOro peIIeHUs, €CIM 3TO HE HaWJeT HYXHBIM CJejaTh OpraH JO3HaHWUs,
CIIe/I0BaTeINb, IPOKYPOP WIH CYIbS).

K HapymeHuio mpaBa Ha 3alllUTy CIIEAyeT OTHECTH M CIydad, KOIJIa HEIO0CTAaTOYHO
KOHKPCTHBIM 6I)IJIO HEC TOJIBKO MOCTAHOBJICHUEC O IPUBJICYHCHHWU B KaYCCTBC O6BI/IH$IGMOFO, HO U caMO
OOBHUHUTEIHHOE 3aKITIOUCHHIE WIIH OOBHHUTEILHBIN aKT, B KOTOPBIX BMECTO MU3JIOKEHUS CONEPIKAHMSI
J0Ka3aTCJIbCTB YKA3bIBAKOTCA TOJIBKO MX HCTOYHUKH. Tem caMbIM OOBUHSIEMBINA U €ro 3allITUTHUK
JIMIIAIOTCS BO3MOYKHOCTH
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ele 70 CyneOHOro pa3douparensCTBa MOATOTOBUTH COOTBETCTBYIONINE KOHKPETHBIC BO3PAKEHUSI.

MHorue agBoKarhbl, ¢ KOTOPBIMU IPUXOAUIIOCH OeceoBaTh MPH MOATOTOBKE JAHHOW KHUTH,
yKa3plBaIM Ha (PAKTUYECKOE WX OTpPaHMYCHUE BO BPEMEHH TIPU O3HAKOMIICHUH CO BCEMU
MarepuaiaMM Jiella Toclie OKOHUYaHUsl paccienoBaHus. B pesynbrare OHU BBIHYKICHBI ObUIH
OTKa3aThCs OT 3asIBIICHUS Pa3BEPHYTHIX XOAATAWCTB, HE CIIETAId HEOOXOAMMBIE BBIMTUCKH U U3YIHIN
TOJBKO OTJENbHBIE AMHU30/IbI Jela, IePeHOCs BCI0O OCHOBHYIO pa0oTy MO HEMY Ha M3y4YeHHe Jelia B
Cylie U Cy[eOHOE CeICTBUE.

[TonoOHbIe BhICKa3bIBaHMSI JOKHBI OBITH BOCIPUHSTHI C OMPEICTIEHHON KOPPEKTHUPOBKOH,
TaK KaK MaCCUBHOCThH 3aIUTHI, KaK YK€ OTMEUYAJIOCh, BEI3BIBAETCS HE TOJIBKO MPUBEICHHBIMU BBIIIE
00CTOATEILCTBAMH, HO W a/IBOKATCKOW TAKTUKOW OCTaBICHHUS pearupoBaHUS HAa HEAOpabOTKH
CJIEJICTBHS 10 CyAa.

B VIIK PCO®CP coaepxanoch MNpaBWIO, B COOTBETCTBUU C KOTOPBIM TIIPU SIBHOM
3aTATMBAHUU OOBHHSIEMBIM M €T0 3alllMTHUKOM O3HAKOMJICHMSI C Marepuajamu Jena, CJe0BaTellb
ObLT BIIpaBe CBOMM MOTHBHPOBAHHBIM MTOCTAHOBJICHHEM, YTBEPKICHHBIM MTPOKYPOPOM, YCTAHOBUTH
OTIpENICTICHHBIN CPOK ISl O3HAKOMIIEHUs ¢ Mmarepuasiamu jnena. B HoBom YIIK P® momoOHas
BO3MOXKHOCTh MCKITIOUYEHA, TaK Kak B 4. 3 cT. 217 ofHO3HAUHO 3anucaHo, 4YTo « OOBUHSIEMBIN U €ro
3alUTHUK HE MOTYT OTPAaHUYMBATHCS BO BPEMEHH, HEOOXOAMMBIM WM JUISS O3HAKOMIICHUS C
MarepuajiaMu yrojoBHOro nena». Omnako B Toxe Bpemsi, ecinu no YIIK PCOCP cymps mor
MPO/UTUTh CPOK COJAEPKAHMS TOJA CTpaxedl OOBUHSIEMOTro, 3HAKOMSIIETOCS C MarepuajiaMu
YTOJIOBHOTO Jena He Oojee yeM Ha 6 MecsieB, To mo HoBoMy YIIK P® mpenenbHoro cpokxa
cofiep)aHusi 0OBHHSIEMOTO TIOJ] CTPAKEH NP O3HAKOMIICHHUH C MaTepuajaMH Jiejia He YCTaHOBJICHO
(m. 1 4. 8 ct. 109), B cBsA3M ¢ YeM OOBHHSEMBIA M €T0 3alIUTHUK B 3aTATUBAHUW O3HAKOMIICHHS C
MaTepHualiaMHt Jiea, B HaJIeK/ e, 4YTO Mepa npeceueHus Oy/ieT u3MEeHEeHa, 3aHHTEPECOBaHbI HE OyIyT.

B nensx cosmaHusl AONMOTHUTENBHBIX YCIOBHil, HE MOMYCKAIOIIUX OIIMOKH, CBA3aHHBIE C
OTpaHMYCHUEM IpaBa Ha 3alllUTy, C HAaIIed TOYKU 3PEHHS, LEIecO00pa3HO MpU Pa3bsICHEHUU
oOBHHsIEMOMY (TIOZI03pEBAaEMOMY) €ro TpaBa MpPU paccieloOBaHUM BpydaThb COOTBETCTBYIOIIYIO
MMCbMEHHYIO MaMSTKy C H3JIOKEHHEM O3THUX TpaB, TaK Kak OJIAHKH IMPOTOKOJIOB CJIEICTBEHHBIX
JICUCTBUI HE BCETNIa CoAepKar
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MepPEUnCIICHNE BCEX MPaB OOBUHSIEMOTO M, KPOME TOTO, HAXOIATCS B Jiele U OOBUHSIEMBIN HE MOXKET
B Jt000€ BpeMs BHOBb C HUMH O3HaKoMUThCS. Kpome Toro, mo mpocsbe MOomo3peBaeMoro u
OOBHHSIEMOTO WM JIOJDKHBI OBITH IPEIOCTABICHBI JJII O3HAKOMJICHHS YTOJOBHBIH M YTOJOBHO-
MPOLIECCyaNbHBIM KOJEKCHI.

[lenecooOpa3HO yCTaHOBUTH, YTO MPEIBSIBICHUE OOBUHEHUS JIOJDKHO OBITH OCYIIECTBIECHO
He mo3aHee, yeM 3a 10 nHel 10 OKOHYAHHA MPEABAPUTENTHHOTO CJEJICTBUSA, a JJS MOITOTOBKH
XO/IaTaliCTB TOCJIE O3HAKOMJICHHUS C MaTepHalaMH Jeia MPeAoCTaBUTh TPOE CYTOK, MpUYEM 0
PaCCMOTPEHHMSI STUX XO/IaTaNCTB IOKHO OBIThH 3alPeleHO HAMPABISATH AENO B CY/.

B nanHOM maparpade HE pacCMOTpPEHBI YIOMSHYTHIE BBIIIE BOMPOCH COOUPAHUS U
MPEJCTaBICHNUs 3alUTHUKOM JOKa3aTelbCTB, a TaKXKE ydYacTusl 3alllUTHUKA B CJIEICTBEHHBIX
JIEUCTBUSIX, TaK KaK BBUJY MX OCOOOTO 3HAUCHUS OHHM OYIyT M3JIOKEHBI HUXKE B CIHEIUATIBHBIX
paszzaenax JaHHOU paOoTHI.



2.2. Hexkomopbule opzanu3zayuonHble 60nPOCHl, peuiaemole
npu yuacmuu 3auiumHUKa 6 003HAHUU U NPe)BAPUMEIbHOM C1e0CMEUU

Jlomyck 3alMTHUKA Ha TpEIBApUTENbHOE CIEACTBHE W JO3HAHWE, NPUYEeM Ha Haumboee
pPaHHUX UX CTaIUSIX, MOTPeOOBaJ YCTAaHOBIECHHUS HOBBIX O0S3aHHOCTEH ClIe0OBATENs M0 OTHOLICHUIO
K 3alIUTHUKY. B3auMoOTHOIIEHMs clieoBaTelis W 3allUTHUKA HOCAT B OCHOBHOM YTOJIOBHO-
MPOLECCYyalbHBI  XapakTep, HO OSTUM OHH HE HCYEPIbIBAIOTCS, TaK KaK BO3HHUKAIOT H
B3aMMOOTHOIICHUSI HPABCTBEHHOTO M OPraHU3allMOHHOTO XapakTepa.

B cooTBeTcTBUHM € YrOJIOBHO-NPOIIECCYalIbHBIM 3aKOHOM JIO3HaBaTeNb, CIEI0BAaTENb,
IIPOKYpOp WM Cyad, B psAlE CIydyaeB OOS3aTENIbHOTO y4YacTHUsl 3alMTHUKA B CYJONPOM3BOJCTBE,
00s13aHbl oOecreunTh Takoe ero ydactue. C 3Toi 1enpl0 OHM OOpallaloTCs B aJIBOKATCKUE
CTPYKTYpBl C TPOCHOOW MPEAOCTaBUTH 3AIIMTHUKA, OJHAKO, KaK YXE YKa3bIBaJOCh, HHUKAKOM
CaHKIIMU 3a HEMPEeNOCTaBICHHUE 3alllMTHUKA 3aKOH He MpeAycMaTpuBaeT, JAa M Kakas TYT MOXET
OBITh CaHKIMS, KOTJA aJBOKaTypa SBISAECTCS HE3aBUCHUMOM OOIECTBEHHOW oOpraHu3amuel u
HEMPEJOCTaBIEHUE aJ[BOKaTa MOXKET OOBSCHATHCS MPOCTO OTCYTCTBHEM HE3aHSATHIX aJBOKATOB Ha
JIAHHBIH MOMEHT. Tak 4YTO C MPEJAOCTABICHHEM 3allMTHHUKA WHOTAA BO3HUKAIOT 3HAYUTEIIHHBIC

3aTpyIHEHUS.
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3alMTHUKY JOJKHBI OBITh CO3JJaHbI PealibHbIE, HOPMaJIbHbIE YCIOBUS Ui pabOThI TI0 JIEIy,
B YaCTHOCTH, HEOOXOAMMO 3a0JIarOBPEMEHHO YBEJAOMHTH €ro KOIZla OH CMOMKET MPHUCTYNUTh K
pabore, a eciaM ykKazaHHOE BpeMsl MO KaKUM-JIMOO YBa)XKUTENbHBIM IMPUYMHAM IS 3AIIUTHUKA
HENPUEMIIEMO, TO COMIACOBATH C HUM JIPYro€ BpeMs. 3alllUTHUKY HAJ0 MPEAOCTaBUTh HOPMAJIBHOE
paboyee MECTO M CO3/1aTh YCIIOBHS JUIsi CBUIAHUS HA€AWHE C MO3AIIUTHBIM.

«OcymecTBUTh CyObEKTHBHOE MpaBO Ha 3allUTy U 00eCHeuuTb BO3MOXKHOCTb
OCYILECTBIICHHs IIpaBa - COBCEM He OAHO M TO ke. IIpaBo Ha 3amuTy OCYyLIECTBISET
M0ZI03PEBAEMBIH, OOBUHIEMBIM M 3aIIUTHUK, MMEHHO HX JESATEeIbHOCTh 00pasyeT (yHKIHIO
3aIIMATHL. YCIIOBUSA JK€ JUI OCYIIECTBJICHMS 3alllUTBI, a PABHO I OCYLIECTBICHUS CBOUX
CYOBEKTMBHBIX NpaB JAPYIMMH YYacTHHUKaMH Ipolecca, JAOJKHBI B COOTBETCTBYIOIIUX CTaIusAX
o0ecneunTh opraHbl, OTBETCTBEHHBIE 3a MPOM3BOJICTBO MO JENy» - CIIPaBEAIUBO MHUCAT ONBITHBIN
CJIE/IOBATENb, @ 3aT€M BHIHBIN yueHbli-nporeccyamct A.M. Jlapun'.

Ecnmu 3amuTHUK cOOOMmIaeT O CBOEM JKENAaHMHM NPUHSATH YYacTHE B KOHKPETHOM
CIIEZICTBEHHOM [JEHCTBUM, IPOBOJUMOM C €r0 IOA3AUIUTHBIM, HO BBHJY 3aHATOCTH B JPYyIOM
IIPOLIECCE HE MOXKET SIBUTHCS B YKa3aHHBIN CPOK, OH JOJKEH 3asiBUTh XOJATalCTBO O IEPEHECEHUU
BPEMEHM NPOBEICHUS JTAHHOTO CIIEICTBEHHOIO JIEHCTBUS, Pa3yMeEeTCsl, B pa3yMHBIX IIpenenax. B To
K€ BpEMsl CJENOBaTellb HE JO/DKEH IPUNIAILATh 3alUTHUKA I Y4acTUs B CIEICTBEHHOM
JICCTBUH, B TOM YHUCIIE W JUIS NPENBABICHHS MaTepUajoB JeEa, B «IOXXAPHOM IOPSAIKE», Korga
CPOK IpEIBAPUTEIBLHOIO CJIEJICTBUS UCTEKAeT B OnMrkaliilee BpeMs, a MHOTJA BOOOIIE yXKe HCTEK.
CnenoBarenb JOJDKEH YYMTHIBaTh: €CIM  3allUTHUK YCTAHOBHUT, 4YTO MarepHaibl Jeja
MIPENBABIIIOTCS €MY, KOIZla CPOK IIPEIBAPUTEIBHOTO CIECACTBUS YXKE UCTEK, OH MOXKET OTKAa3aThCs
OT yd4acTHsd B Jejie IIOKa CJIEJOBaTelb B IPEIyCMOTPEHHOM 3aKOHOM IOPSJKE HE MOIY4YUT
HeoO0XoMMOe €ro mnpojuieHue. VckioueHneM SBISIOTCSA clydau, KOIrJa CJEJCTBEHHOE JIeHCTBUE
HAaJ10 IPOBECTU HEMEIJICHHO, TaK KaK MHA4e JOKa3aTeIbCTBO Oy/eT yTpauyeHo.

[Ipy HEOOXOAMMOCTM yKa3aHHBIE BBIIIE H3BELIECHUS 3alUTHUKA M €ro XxojaraiicrBa o0
Y4acTUU B KOHKPETHOM CJIEJICTBEHHOM JIE€HCTBUN

! Jlapun A.M. PaccnenoBaHue 1o yrojgoBHOTO Jely: mpoueccyanbubie Gyaxuuu. M, 1986. C.
10.
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MOI'yT O(I)OpMHHTLCH IMMCBbMCHHO. HpI/I OTOM  CJI€AOoBarcjib  OOJDKCH  YUYUTBIBATb, YTO
HCEOCHOBATCJIbHOC HCIPCAOCTABIICHUC 3aAllIUTHUKY BO3MOXHOCTHU IMPUHATH YUaCTHUC B CJICACTBCHHOM
HeﬁCTBHH ABJIACTCA HApPYHIICHHUCM IIpaBa Ha 3allluTy. Hpo6neMa 38.6J'Ial"OBpeMeHHOFO HN3BCHICHUA



3alIUTHUKA O TIPOBEICHHUH CJICICTBEHHBIX JEHCTBUI, B KOTOPBIX OH MOXET y4acTBOBATh, MOAPOOHO
paccmarpuBaiack eme B 1970 rony A.Jl. BoitkoBeim u JI.M. KapHeeBoii, oqHako, 1O HACTOSIIIETO
BPEMEHU HHUKAKUX OPTraHU3aIMOHHBIX WJIM MPOLIECCYaJbHBIX PEUICHUN MO JAaHHOMY BOIIPOCY HE
HpPHHATO'.

Hano taxke y4uThIBaTh, UTO aJIBOKATCKAsl CTPYKTYypa MOXKET Yepe3 CleoBaressi COOOIIHTh
MMMCbMOM TIOJIO3PEBAEMOMY HJIM OOBUHSEMOMY, HAXOSIIMMCS TIOJ] CTPaKeH, O MPHUIVIAIICHUU HX
POJICTBEHHUKAMU WJIM UHBIMU JIUIIAMU KOHKPETHOTO ajiBokara. [lomo3peBaeMblil Ml OOBUHSIEMBIi
MOTYT TaK)Ke Yepe3 CJSNOBaTeNsl Wi aJIMUHUCTPAIIMIO MECTa COJEPIKAHMS MO/ CTPAKEH OTBETHUTH
Ha JAaHHOE COOOINeHHE, OJOOpWB WM OTBEPTHYB OCYIICCTBICHHUE 3alUTHI MPUIIIANICHHBIM
anaBokaroM (cT. 13 TlonmoxkeHust 0 MpeIBaPUTEIIBHOM 3aKITFOUCHHUH IO/ CTPAXKY ).

Boznukaer Takke BOIpoc 00 00s3aTeTbHOCTH y4acTUs 3alIUTHUKA BO BCEX CIJIEIACTBEHHBIX
JIEHCTBHSIX, OCYIIECTRBISIEMBIX C €r0 MOJ3aIIUTHRIM. Ha MmpakTHke 3aIMTHUK OOBIYHO MPUCYTCTBYET
MpU TIEPBOM JOIMPOCE IMOI03PEBAEMOr0, 3aTeM NpPU MPEIbSBICHUN OOBHHEHUS M TMOCIEIYIOIEM
JIOTIPOCE, TIOCIIC Yero y4acTBYET B CIICCTBEHHBIX JCHCTBHUSAX KOTZIA CYUTAET ATO HEOOXOIUMBIM U
COTJIACOBBIBAET 3TOM BOMPOC CO CBOMM MOJ3AIIUTHBIM.

HNHoe monokeHne co3aaeTcsl KOTAa 3alllTHUK, B CIydasx, MpeaycMoTpeHHbIX cT. 51 YIIK
PO, o0s3arenbHO JODKEH YYacTBOBaTh B pacciefoBaHud. llpu Takod cuUTyalum, Kak YKe
OTMEUaJIOCh, 3alIUTHUK O00s3aH TPHHUMATh YYacTHE BO BCEX CIICJCTBEHHBIX JEHCTBHSIX,
MPOBOJIUMBIX C €TO MOM3AMUTHBIM. DTO MPAKTHYECKH 3aTPYTHUTEIHHO, TaK KaK 3alIUTHUK OOBIYHO
BEJIET HE OJHO JEeJI0 M B HA3HAYCHHOE CJIENOBaTeieM BpeMs MOXKET OBITh 3aHAT, Ja |
HEO0OXOIMMOCTh B MPOBEACHUH CIIEACTBEHHOTO JIEUCTBHS MOXKET BOSHUKHYTh HEOXKHUIAHHO WIIH K
BHE3AITHOCTh €r0 OCYIISCTBICHHUS BXOAUT B TAaKTHKy CII€JOBATENsA, OMPEACIIEMYI0 UM
camocTosaTenbHO (1. 3 4. 2 cT. 38 VIIK

' Boiikos A., Kapneesa JI. O6 ydyacTuM 3allMTHUKA Ha MPEIBAPUTEIHLHOM CJIEACTBHU //
Cosetckas rocturusa. 1970. Ne 8. C. 23.
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P®). B momo0HBIX ciayyasx ClieoBaTellb MOXKET HE YCIETh COOOIIUTH 3alUTHHUKY O MPOBEICHUU
JTAHHOTO CJIEICTBEHHOIO ACHCTBUA. BO3HMKAET TpyHO pa3pelirMas KOJUIM3Hs, TaK KaK 3alUTHUK
MOJKET TIOJIaTh jkajio0y O HApYIICHUH TpaBa Ha 3alUTy U JIeI0 OyIeT BO3BPAIICHO MPOKYPOPOM Ha
JIOTIOJTHUTENBHOE pacciaeIOBaHUE.

CHOXXHBIM SIBJISIETCSI BOIIPOC O MPUOCTAHOBICHUU CIICJICTBEHHBIX JCHCTBUU BBUJIY HESIBKU
3all[UTHUKA-a/IBOKaTa, BBIPA3UBIIETO >KEJIaHHE MPUHATH B HUX Yy4yacTHe, OJHAKO, MO Kakoi-11bo
MIPUYMHE JIJIs1 TOTO HE SIBJISIOIIETOCS.

B coorBercTBumn ¢ 4. 3 c1. 48 YVIIK PCOCP B Tex cmywasx, Korjga ydacTue M30paHHOTO
OOBHHSIEMBIM 3alIUTHUKA OBLTO HEBO3MOXKHO «B TEUEHHUE JTUTEIHLHOTO CPOKa» CIIEIOBATENb OBLI
BIIpaBe MPEIJI0KUTh OOBUHAEMOMY MPUIIACUTH JIPYTOro 3alUTHUKA WM HA3HAUYUTH OOBUHSIEMOMY
3allUTHUKA 4Yepe3 KOJUIeTHIO ajBoKkaToB. OJHAKO, YTO CJEAO0BAJO MOHUMATh MOJ JJIUTEIbHBIM
CPOKOM HESIBKH OBLJIO HESICHO.

B noBom YIIK P®, B u. 3 ct. 50 Teneps 3amucaHo, 4To «B ciyyae HEsIBKM MPUTITAIEHHOTO
3allUTHUKA B TE€YEHHE 5 CYTOK CO JHS 3asBJICHUS XOJATaliCTBa O MPUIVIAIICHUM 3allUTHHKA
JI03HaBaTelb, CJel0BaTelb, MPOKYpOp WIM CyAd BIpaBe MPEUIOKUTH I0J03PEBAEMOMY,
OOBHHSIEMOMY TMPUINIACUTH JPYroro 3allMTHHKA, a B CiIy4ae €ro OTKa3a MPUHATh MEpPHI IO
Ha3HAYEHUIO 3allUTHUKA. Eciy ydacTByromuii B yroJOBHOM JI€Ji€ 3allMTHUK B TEYEHHE 5 CYyTOK HE
MOXET TMPUHATH Y4YacTUE€ B IPOU3BOJCTBE KOHKPETHOIO CIEACTBEHHOIO JACHCTBUA, a
MOJI03peBaeMbIii, OOBHHSEMBIN HE TPUITIANIAST IPYroro 3alUTHHKA W HE XOIATalCTBYEeT O €ro
Ha3HAY€HUHU, TO JT0O3HABATENb, CIEIOBATENIb BIPABE MPOU3BECTH JAHHOE CIIEJICTBEHHOE JEHCTBHE
0e3 yJacTus 3alllUTHUKA, 32 UCKJIIOYEHUEM CIIy4yaeB, MPEIyCMOTPEHHBIX MyHKTamu 2-7 4. 1 ct. 51
HacTosiero Kozjekcay, T.e. omsTh ke KOTJa yyacTHe 3allUTHHUKA sBisieTcs: o0s3aTenbHbIM. [IpaBna,
TaKOT0 poja OTKa3 OT 3alIUTHUKA, KaK YK€ YKa3bIBAJIOCh, SIBIISIETCS, B COOTBETCTBUHU CO CT. 52 VIIK,
JUTSL IO3HABATEISI, CIIeA0BaTelNs, MPOKYpopa U cyJa He 00s3aTeIbHbIM, T.€. HA3HAYCHHBIN 3alIUTHUK
CMOXKET y4acTBOBaTh B JI€JI€ HECMOTPS Ha OTKa3 OT HEro mnoja3amuTHoro. Paszymeercsi, Takoe
OCYIIECTBICHHUE 3alllUThl HaBPS JU OyJeT MOJHOLIEHHBIM, OJHAKO WHOTO BBIXO/A M3 CHUTyalluu



Korjga OOBUHSEMEI HACTAMBAeT Ha y4acTur B ACJIC KOHKPCTHOI'O 3alllUTHUKA, a4 TOT JJIUTCIBHOC
BpCMA HE ABJIACTCA, IIO-BUAUMOMY, HCT, TaK KaK HUKAKHX 3dKOHHBIX CaHKHHﬁ, KOTOPBIC MOITIN OBl
OBITH MPUMCHCHBI 110 OTHOIICHHIO K 3allIUTHUKY HE AB-
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JIAIOIIEMYCS, MPU OTCYTCTBUU YBaXKHUTEJIBHBIX MPUYMH JJISI Yy4acTHsl B JieJie HE CYIIECTBYET.
[TpakThka mokasana, 4To W oOpalleHHe B ATUX ciydasx B [Ipe3uauyM KOJUIETHH aJBOKATOB
MOJIOKUTENIBHOTO pe3ysibTara He JaBaio.

B uucne ocymiecTBisieMbIX OpraHU3alMOHHBIX BOMPOCOB CJEAOBATENb TAKXKE HE JIOJKEH
3a0bIBaTh, YTO 3aKOHOM €My IMPEAOCTABICHO IPABO IOJHOCTHIO WM YaCTUYHO OCBOOOIUTH
M0JI03PEBAEMOT0 U OOBUHSIEMOTO OT OIUIATHI 32 OKA3bIBAEMYIO MY FOPHINYECKYI0 TOMOIIb (4. 5 CT.
50 YIIK P®). ITo naHHOMY MOBOAY CJIEIOBATEIIEM BBIHOCHUTCSI COOTBETCTBYIOIICE MOCTAHOBIICHUE,
JIaro1ee aJBOKaTCKOM CTPYKTYpe MPaBO BO3MECTUTH CBOM PACXOJIbl HAa OIUIATy pabOoThl 3allUTHUKA
3a cueT cpeacTB (hemepaabHOro OroKeTa.

2.3. Ilposepka, oyenka u ucnonv3osanue ciedosamesnem
0oKazamenbcme, COOUPAEMbIX U NPEOCMABIACMBIX 3AUUMHUKOM

B ct. 51 VIIK PC®CP yka3bBanoch, 4T0 ¢ MOMEHTa y4acTusl B /i€ 3allUTHUK BIPaBeE
«TIPECTaBIATh J0KA3aTeNbCTBA», OJHAKO HE TOBOPUIIOCH TJE, KaK M KakKhe J0Ka3aTeIbCTBa
3aIUTHUK MOXET MOJIyUYHUTh.

B koMMeHTapusix K yKa3aHHOW cTaThe MpPaBO MPEICTABIATH J0Ka3aTeNbCTBa (haKTUUECKU
CBOJWIOCHh K COOMPAHUIO CIPABOK, XapaKTEPUCTHK M HMHBIX JOKYMEHTOB TakKOro poja IyTeM
3arpoca 4epes IpUINYeCKy0 KOHCyIbTaluo. [Torck 3amuTHIKOM cBUIeTeNel, Oeceibl ¢ HUMH, a
TaK)Xe MOTEPHEBIIMMH, SKCIIEPTAMU U CIIELUAINCTaMH 110 MHEHHUIO aBTOpPOB KoMMeHTapueB Kk YIIK
PC®CP, spnsnuch HemomycTuMbiMu'. [TomoOHas TOuKa 3peHUs OCHOBBIBAJACh Ha YOEKICHHU B
HEJOMYCTUMOCTH IPOBEACHMS 3AIIMTHUKOM «IapaJiIeIbHOTO PAcCCIEJOBAHMSY, B XO/€ KOTOPOIo
3aIIUTHUK MOT TOBIUSATH HA OOBEKTUBHOCTH JIUII, C KOTOPBIMU MPOBOAMII OECEIbI.

OpHako 3ampera Ha Takyl JEATEIbHOCTh 3alMTHUKA 3aKOH HE COJEPXKal U B TOXKE BPEMs
JIoTycKaja ucTpeOoBaHME HEOOXOMUMBIX MAaTEpUajoB U TOITy4YeHHE OOBSICHEHHH OT BO3MOMKHBIX
CBUJETENCH OpraHoM JO3HAHMS, CIEI0BATENEM U MPOKYPOPOM €Il A0 BO30YXkJAEHHS YTOJIOBHOTO
nena (ct. 109 VIIK PCDOCP), X0oTst mpu 3THX NMPpEABAPUTEIbHBIX JCHCTBUAX TAK)KE HE HCKITFOYAIOCh
OTIpE/IETICHHOE BIMSIHNE Ha O0BEKTUBHOCTD ONPAIMBAEMBbIX JIULI.

' KommenTapuii k YIIK PCOCP. M., 1985. C. 87.
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Cumrtanoch, 4TO 3aUIUTHUK OBbUT JIMIIb BIpPaBE XOJAaTaliCTBOBATh MEpel CleJoBaTelieM O
BBI30BE JIONOJHUTENBHBIX CBHJETENECH WM Ha3HAUEHUM KOHKPETHOTO CIELMAINCTa, a TakKke
AKCIepTa, HO HE MOT BCTpedarbes U OecemoBaTh ¢ HUMH. OHAKO KakuM 00pa3oM, Kak HE MyTeM
IIpEIBApUTEIbHON Oecebl C BOSMOXKHBIM CBUAETEIEM WU JIMIIOM, KOTOPO€ Ha HEro YKa3bIBAeT,
Y3HaTh HY>KHO JIM €My XOJaTaiCTBOBATh O JOMPOCE JAHHOrO cBujerens? Kak 3allUTHUK MOXET
BBISIBUTh  KBAIM(UKAIMIO W CHCIHANU3AIMI0O  OKCIEpPTa, MpeIBapuUTeIbHO HE  HaBeIsd
COOTBETCTBYIOILME CIIPAaBKH U HE MOCOBETOBABLIUCH C JAPYTUM CIEHHAIUCTOM? MOT JIM 3aIIUTHUK
0 JIeJTy O JOPOYKHO-TPAHCIIOPTHOM IPOMCIIECTBUM XOPOIIO OPHUEHTHPOBATHCS B JJOKA3aTeIbCTBAX,
€CJIM OH caM He MOoOBIBall Ha MeCTe MPOMCIIECTBUS U HE OCMOTPEN €ro, a BO3MOXKHO U MPUBIEK K
Y4aCTHIO B OCMOTPE CIIELHAIUCTA JUIsl TOJIy4EHHS COOTBETCTBYIOIIEH KOHCYJIBTAIUNU?

JaBHO y>ke Oblia BhICKa3aHa TOYKA 3PEHUS O HEOOXOJUMOCTU MPEJOCTABICHUS 3AIIUTHUKY
npaBa B OOOCHOBaHHME CBOMX XO/aTaiiCTB O TPOBEACHUU OIPEICICHHBIX CIEICTBEHHBIX WU
CyleOHBIX AEMCTBUI MpeACTaBIsATh (POTOCHUMKHM M CXEMbl MECTa MPOMCIIECTBUS, KOTOpPOE OH
OCMOTpEJI CaM HJIM C YYaCTHEM CBOETO MOA3AIIUTHOTO, MpHYeM (OTO- M BHICOCHEMKY 3alIUTHUK
MOT MOPYYHTh IPOM3BECTHU CIENHANUCTY (HOTOIa00PATOPHH, OKA3BIBAIOIEN TAKHE YCITyTH .

Hukro He 3ampemian 3alMTHUKY, HE COBeplLIas HUKAKUX IHPOIECCyalbHBIX JEHCTBUH,
BBISICHATH CBEICHHUS, HEOOXOJUMBIE ISl 3aIIMUTHI, TAK KaK B MHOM CJIy4ae BMECTO IMpPEICTaBICHUS



JIOKA3aTeNIbCTB OIaronpusTHBIX Ui OOBUHIEMOTO, 3allIUTHUK MOXKET YXYAIIUTH €ro MOJI0KEHHUE.
Konb ckopo 3amuthHuky, B cooTBeTcTBUU ¢ YIIK PCOCP, paspemanoch «npeacTaBisiTh
JIOKa3aTeNbCTBa», TO caMoO co00i pa3zymeeTcs, 4yTO J0 ITOr0 OH JOJDKEH ObLT MMETh MPaBO UX
coOupaTk, OTHAKO 3TO B 3aKOHE 3aMMCAHO HE ObLIO.
B nHoBoM YIIK P® 370 npaBo 3alUTHUKY MIPEIOCTABICHO U B II. 2 4. | cT. 53 3anucaHo, 4To
OH MOXXET He TOJBKO MPECTaBIATh, HO U COOUpaTh NOKa3aTeNlbCTBA, HEOOXOAUMBIE TSl OKa3aHHs
opuuye-

' Cmeyosckuti FO.M. AnBokar B yronoBHOM cypompousBoactee. M., 1997. C. 113; Jlesu
A.A., Xapxopun [1.A. TlpuMeHEHNE CPEICTB OPTaHU3AMOHHON TEXHUKH YYaCTHHUKAMHU YTOJIOBHOTO
cynonpowu3Bosctia // Cotr. 3amumieHHOCThb. 1977. Ne2. C. 36.
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ckoit momor, a 4. 3 cT. 86 YIIK P® ykazaHo, 4TO OH MOXET 3TO OCYLIECTBIATh IMyTEM:

1) mosny4eHust mpeIMeTOB, JOKYMEHTOB U MHBIX CBEJCHUH;

2) ompoca JIUIL C UX COTIacHs;

3) wucTpeOOBaHUS  CIPABOK, XapakTCPUCTHUK, HWHBIX JIOKYMEHTOB OT  OPraHOB
rOCyIapCTBEHHOW BIACTH, OPTaHOB MECTHOTO CaMOYTMpaBJieHHs, OOIIECTBEHHbIX OOBEIUHEHUN U
OpraHu3aIii, KOTOpble 00s3aHbI IPEIOCTABIISATh 3alpalliBaeMble JOKYMEHTHI WIH UX KOTIHH.

B coorBerctBuu ¢ m. 3 4. 1 ct. 53 VIIK P® 3ammTHUK MOXET Tenepb INpHUBJICKAaTh
CHEIUATIUCTA «JISI CONSHCTBHUSI B OOHAPYXEHUHU, 3aKPEIUICHUM U U3BSITHU TMPEAMETOB U
JIOKyMEHTOB, IPUMEHEHUHN TEXHUUYECKUX CPEJICTB B MCCJIEIOBAHUM MaTe€pUajiOB YroJOBHOTO JEIa,
JUIS. TIOCTAHOBKM BOIIPOCOB JKCIEPTY, @ TaKXKe ISl Pa3bsICHEHUSI CTOPOHAM U Cydy BOIPOCOB,
BXOJISIIIMX B €r0 NMpodecCHoHaIbHy 0 KoMneTeHIuo» (4. 1 ¢T. 58 YIIK PD).

BepostHO, ObIIO OBI TIeNIecO00pa3HO BKIIIOUYUTH B JIAHHBIA TMEPEYCHHb MPABO 3alIUTHUKA
oOpaiarbCsi 3a MOMOIIBIO B YAaCTHO-JIETEKTUBHBIE CTPYKTYpBI, KOTOpbIE B HACTOSIIEE BpeMs, B
COOTBETCTBUH C 3aKOHOM O YACTHO-JIETEKTUBHOM M OXpaHHOMU JeATEIbHOCThIO, BIPABE YYAaCTBOBATh
B cOOpe CBeJEHHI MO YTrOJOBHBIM JeliaM, OMOBECTHB 00 3TOM B TEUEHHE CYTOK CIeIOBaTers.
Taxoro poja npakTHKa yK€ UMEET MECTO.

[lepeuncnennbple NEWCTBHS 3alUTHUKA HUKAKUM «IapajuieIbHBIM pacCieOBaHUEM) HE
SBJIIIOTCSL U BIIOJIHE OTBEYAIOT MPHUHIMITY COCTS3aTEIbHOCTH B YTOJOBHOM TIpoOIlecCe, JIUIIb
MOTYEPKHUBAsI €10 JEMOKPATUUYECKHUE HavaJIa.

AKTUBHOE ydYacTue 3allUTHHKAa B PAcCIEJOBAaHHU, OCOOCHHO C TIEPBOTO MOMEHTa €ro
JIOTyCKa Ha JO3HAHWE W TMpPEIBapUTEIbHOE CJEICTBHE, HECOMHEHHO CIIOCOOCTBYET OXpaHE IpaB
rpax/aaH, yKpEIUICHUIO0 3aKOHHOCTH U YIYyYIIEHHIO KadecTBa paccieoBaHMs npecTtymieHuil. Ho
CJIeJIOBaTeNb JOHKEH BCE BPEMsI MTOMHHUTh, YTO NPEAMETOM JIOKa3bIBAHMS 3AILUTHHUKA SIBIISIOTCS
JUIIb  OOCTOSITENECTBA, OMNPOBEPralolIe WKW CcMsAT4aromue OOBHHEHHE. 3ajada 3allUTHUKA
3HAUUTEIBHO YK€ 3aJaud CJIeJIOBaTeNsl M IMOTOMY 3alllMTHUK oOpallaeT BHUMaHHUE JIMIIbL Ha
00CTOATENBCTBA, ONPABABIBAIOIIME OOBMHSAEMOrO, HCKJIIOUAIOLIME WM CMSTYarolue €ro
OTBETCTBEHHOCTh. VIMEHHO MO3TOMY 3aIlIUTHUK MOXKET BO3JAEP>KUBATHCSI OT TOCTAHOBKH BOIIPOCOB
Y 3asIBJICHUS XOJIaTaliCTB, €CIM OH HE YBEPEH, YTO MOIyYEH-
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HBIE OTBETHI HJIM MaTepHalibl OyIyT ONarompHsITHBI 7Sl €0 MOA3aIUTHOTO.

ITpu yuyactuu B pacciaeioBaHUM 3allUTHUK YacTO BBIIBUTAET CBOIO BEPCHIO MPOUCIIECTBUS U
MOBEJICHUSI MOJI03PEBAEMOT0 HIIM OOBHHSIEMOro. JTa BEpCcHs MOXKET MOKOUTHhCS Ha MHOW, 4YeM y
CJIeZIOBATENs, OLICHKE MaTepuasoB Jena. JlaHHas BepcHs 3allMThI, €CJIM OHA HE TOJIOCIIOBHA, JTOJKHA
OBITh IPUHATA CIIEOBATENEM K MPOBEPKE, TaK KaK 3aKOH TPeOyeT OT HEro BCECTOPOHHETO, MOJIHOTO
U OOBEKTUBHOIO MCCIIEOBAHUS MMEIOIIMXCS IO AeNy JoKa3arenbcTB. ClienoBaTento HEOOXOAUMO
MIPEOI0JIETh OMPEACTICHHBIN CUXOIOTUYECKUN Oapbep, 00pa30BaBIIMIICS BBUY €T0 YOEKICHHOCTH
B [IPABWJIBHOCTH NMPEABABIEHHOTO OOBUHEHUS.

Ot caenoBarens 3aBUCUT KAaKUMH IPUEMAMM, ITPU MTOMOIIY KaKOTO CIEICTBEHHOIO JEHCTBUSA
¥ Kak OH Oy/IeT MPOBEPATh BEPCHIO 3aIIUTHI, HO HTHOPUPOBATh HEOOXOAMMOCTH €€ TIPOBEPKU OH HE
BIIPaBE.



Kak cnpasennuBo numer B.C. BypnaHoBa, B KOHKPETHBIX CJIEICTBEHHBIX CUTyalUsX, Ha
OCHOBE OINEpPaTUBHBIX U CJIEJICTBEHHBIX JaHHBIX, BEPCHsS 3aIlUTBl YaCTO MOXET ObITh
IIPOTHO3UPYEMA, 3apaHee BKIIIOUYEHA B IUIAH PacCIElOBAaHMs W NPOBEPEHA €Ile A0 TOro, Kak OHa
OyleT BBLABMHYTAa 3alllUTHUKOM. OTO JaeT TaKTHYECKHUE TMpEeuMyIlecTBa CJEJO0BaTello,
IIPEIOCTaBIIAsL €My BO3MOXXHOCTb HEOXXHJIAHHO JJIs1 OOBHHSEMOIO M €ro 3allMTHHKA MPEIbsBUTH
JIOKa3aTesIbCTBA, OINpPOBEpraloIiue HX OOBSICHEHHS B CIy4asX €CIM OHM HE COOTBETCTBYIOT
JEHCTBUTENBHOCTH .

Ha ocHoBe aHayn3a clieICTBEHHOM NPaKTUKH U1 IPUMEpa MOTYT ObITh Ha3BaHbl HEKOTOPHIE
THIIOBBIEC BEPCUU 3aILIUTHI.

Tak, npu yOuiicTBaX W TPUUYMHEHUH TEJECHBIX MOBPEXKJICHUNA 3alllUTOW HEpPeaKo
BBIIBUTAETCSl aluOM OOBHMHSAEMOIO WJIM JI0Ka3bIBA€TCSl, YTO MPECTYIUIEHWE COBEPIIEHHO JAPYTUM
JIMLIOM, @ OOBUHSIEMBIH ITPH 3TOM JIUIIb IPUCYTCTBOBAJ. 3alIUTON MOXKET TaKKe YTBEPXKAAThCs, UTO
UMENTd MECTO HECUaCTHBIM cly4ail, caMOyOMiiCTBO, HEOCTOPO)KHOE MPHUYMHEHUE MOBPEKICHHS
caMMM HOTepIeBIIUM. MoxeT ObITh BBIIBUHYTa BepcUsl O HEoOXoAuMoil obopoHe, 00 yOuiicTBe
WIn

' Bypoanosa B.C. KpHUMHUHAIMCTHYECKME NPOOIEMBI OOECIIEYEHHsT BCECTOPOHHOCTH,

MTOJIHOTBI U OOBEKTUBHOCTH pacciieoBaHms npectyruieHuit. M., 1992. C. 29.
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HAaHECCHUU TEJIECHBIX IOBPEXKICHUM B COCTOSHHM CHJIBHOIO JYIIEBHOIO BOJHEHHS, BBI3BAHHOIO
MIOBEJIEHNUEM TIOCTPAAABILETO.

[Ipu paccnenoBaHuM MpPECTYIJICHUH B cdepe SKOHOMHUKM OOBHHSEMBIH W €ro 3allUTHUK
MOTYT CChUIAThCSl HA HEJ0CTauy MM M3JIUIIKY MaTepHabHbIX IEHHOCTEH, KaKk pe3ysbTaT OUIMOOK B
ydeTe, XaJaTHOCTh, OTCYTCTBUE YCIIOBHUH Ul HaJUIEXKAIEro XpaHeHus U T.I. MOryT OBITh CCHUTKU
Ha BPEMEHHOE I03aUMCTBOBaHHE, HAMEPEHUE IOMEHATh TOBAp, OTIIYCK B KPEAUT U Apyrue GopMsl
U3BATHS, HE HAalIpaBJIEHHbIEC HA XUlIeHHE. MOXKEeT yKa3bIBaTbCs Ha HEOOXOAMMOCTD U3BSATHS CPEACTB
Ha X034HWCTBEHHbIE HYX/bl, 0€CKOPBICTHOCTb ACHCTBUI, OTCYTCTBUE IMUHOW 3aHHTEPECOBAHHOCTH.

IIpy aBTOHMOPOKHBIX NPOUCIIECTBUSAX YacTO CCBUIAIOTCS Ha BHHY IIOTEPIEBLIETO,
HEMNPaBWIBHOCTh  3aK/IIOYEHHs OSKCHEpPTH3bl, OIIMOKM TMpPH COCTABICHUH IEpBOHAYAIBHOMN
JIOKYMEHTAIMN paOOTHUKAaMU OpraHa J03HaHUS.

Bce 31u 00bsicHEHUS cliej0BaTEIh MOXKET MIPEBUAETh U 3apaHee IPOBEPUTD.

CnenoBarenb TOJDKEH peasibHO 00€CHeUnTh 3alIUTHUKY OCYIIECTBICHHUE MpaBa cOOUpaTh U
NpEeACTaBIATh JloKa3arenbcTBa. OTKIOHSS XoparaiictBa 00 HCTpeOOBaHUM M NPUOOIIEHUU
MaTepUAJIOB, UMEIIIUX 3HAYCHUE I IPaBUIBHOIO pa3pellIeHUs Jela, CIeN0BaTeNb JOJIKEH
YUUTBIBaTh, YTO OHO OyAeT IMOBTOPEHO B CyJeOHOM 3aceJaHWd U B CIy4yae IOJIOKUTEIbHOIO
pe3yJbTara BbI30BET HEIOBEPUE K IIPOBEACHHOMY PACCIECAOBAHUIO B LIEJIOM.

Hano nmpensuners Ha kakue ciadble MecTa pacciieloBaHus OyeT CChIIaThCs 3allUTHUK, Ha
Kakue HeJJopabOTKH OH CMOXKET YKa3aTh, KAKOBAa MOKET OBITh PEeaKIus CyJa Ha IOJ00HbIE (DaKTHI.

CnenoBarenb IODKEH TAaKKE YYUTBIBATh, YTO 3ALIMTHHUK HEPENKO, KAaK YK€ yKa3bIBaJIOCH,
MOKET NpuOerarb K TaKTUKE yMaJIYMBaHHUS O 3aMEUEHHBIX HEIOCTaTKaxX pacciieZIOBaHHUS, C TEM,
4qTOOBI MOTOM JAOJIOKUTh O HUX cyay. [Ipy 3TOM 3allUTHUK pacCUMTBHIBAET, YTO CyH, HE HUMes
BO3MOYKHOCTH YCTPaHUTh BCE HEAOPAOOTKM CIEACTBHMSI U B TO K€ BpEeMs HE jkejasi BBIHOCHUTH
ONpaBJaTelIbHbIl NPUrOBOp U TEM caMbiM OOOCTPSATh B3aUMOOTHOLIEHHS C OpraHaMH
paccieoBaHus, IMOWIET HAa 3HAYUTEIIBHOE CMATYCHHE HaKa3aHWs IIOACYAUMOMY, HAa3HA4YUT
HaKa3aHHE HE CBS3aHHOE C JIMIIEHHEM CBOOOJBI C T€M, 4TOOBl HE OBUIO MOJAHO KacCallMOHHOM

JKaJIOOBI.
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B mo0oMm cityuae cienoBaTens M J03HaBaTelb JOKHBI UMETh B BHJY, YTO JJOKA3aTEIbCTBO
MOJKET OBITh MPU3HAHO HE UMEIOIIUM CHJIBI, €CJIM OHO JOOBITO C HapyLIEHHEM IIpaBa Ha 3alUTY, B
YaCTHOCTH, NPU OTCYTCTBHM 3alllUTHHKA, KOTJa OH B COOTBETCTBUH C 3aKOHOM JOJIKEH OBLI
y4acTBOBATh B PACCIICIOBaHUU.



Iasa 3. OCOBEHHOCTH TAKTHUKHW CJEJICTBEHHBIX TEMCTBUM
ITPH YYACTHUH B HUX 3AHLIUTHUKA

3.1. Obuue nonoxcenus

VYdacTHe 3allUTHUKA B CJEJCTBEHHBIX AECHCTBUSAX MOXET OBbITh MOJE3HO OOBHHSEMOMY, HO
OHO MOXET OBITh MOJIE3HO U CIIEN0BATEINIO, ITOyYalOIeMy BO3MOKHOCTb HCIIPABUTH JIOIIyCKAEMBbIE
MHOTIJa TPOMaxu, 0OpaTUTh BHUMaHUE Ha 0OCTOSITENbCTBA, MUMO KOTOPBIX OH IPOIIET WM CUUTAI
HUYEro He 3HAYAIlUMH.

VYyactne 3aliUTHHKA B CIEACTBEHHBIX JCHCTBHSX CHW)KAET TaKKE BO3MOXHOCTH
OOBHMHSIEMOMY CCBUIAThCS 3aTEM B CyJIE€ Ha SIKOObI UMEBILIME MECTO YIEMJIEHHS €Tr0 3aKOHHBIX MpaB
Y UHTEPECOB, IPUMEHEHHS B OTHOILIEHUH HETO HACHIIUS.

B Toxe BpeMs «B OOCTAaHOBKE Upe3MEpHON 3arpy3ku paOOTHHMKOB CIEACTBHS M cyda
JIEATEIIBHOCTh ~ aJBOKaTa HEPEAKO  BOCHPUHMMAETCA  CIIE[OBaTeieM HE  Kak  IOMOIIb
KBaJM(HUIMPOBAHHOTO ONIOHEHTA, MCIIBITHIBAIOIIETO HA TIPOYHOCTh OOBHHUTEIILHBIC YIUKH, a KaK
JocaHast moMexa B paboTe OTIaXEHHOTo MeXaHU3Ma, MPersTCTBYoNas OecrnepeOoiiHoMY BBIITyCKY
V3IOTOBJIEHHOM B COOTBETCTBHMH C NPMHSATHIMY CTAHAAPTAMHU POAYKIUH .

B Meroanueckux mocoOusix, MOCBSIIEHHBIX PACCIIEAOBAaHUIO MPECTYIUIEHUH, BOIPOCH! €ro
IIPOBEJCHUSI C Y4YacTHEM 3alllUTHUKA IOYTH HE 3aTparuBaroTCs. JTO HE JeNaercs, Kak Ipu
JIETaJIbHOM PACCMOTPEHUN TAKTUKH NPOBEIEHUS CIECICTBEHHBIX ACUCTBHH, TaK W NPU PELICHUU
OT/ICNBHBIX MHBIX 3a7a4 paccienoBaHus. [loutn He pa3pabarhIBalOTCs 3TH BOIPOCHI U YYCHBIMU
IIPOLECCYATTMCTAaMU U KPUMUHAIMCTAMH.

Maso BHMMaHUS BO3MOXXKHOCTSM HCIIOJIB30BAaHUSI TOJOKEHHUH, pa3paOOTaHHBIX HAyKOU
KPUMMHAJIMCTUKOH, yAEIsIeTCs U B MOCOOUSX,

' Pesnux I'M. Ansoxar: npectux mnpodeccun. AIBoKarypa U coBpeMeHHoCTh. M, 1987. C.
61.
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MOCBSIIIEHHBIX MPAKTUKE pabOThI aJBOKAaTa-3alUTHUKA U aJIBOKATa-TPEICTaBUTENS TOTEPIEBIIIETO,
IPaKJAHCKOTO HMCTIAa M TPAXIAHCKOTO OTBETUMKA, XOTS BIIOJIHE YK€ Ha3pesia HeoOXOIUMOCThb
CO3JIaHUsI CBOCOOPA3HOMN «aIBOKATCKON KPUMHHAIUCTHKIY.

Mexnay TeMm, Kak Y€ BUIHO W3 H3JIOKEHHBIX BBIIIE BOMPOCOB, B TAKTUKE IPOBEICHUS
CIIEJICTBEHHBIX JCHCTBHM, MpU Y4aCTMM B HHUX 3alIUTHUKOB MHOTOE€ MEHSETCS, BO3HHUKAIOT U
HEKOTOPBIE JI0 CUX MOP HEOJHO3HAYHO pPeIIacMbie BOMPOCHI U B aJIBOKATCKOM JCSITEIHHOCTH.

U, naBepHoe, oMH M3 HamOOJee BaXKHBIX W CIHOPHBIX: MMEIOT JIM TPaBO CIEIOBATENb U
aJIBOKaT-3alIUTHUK Ha JIOXKb?

H.H. I[onsHckuii - oOIeNpU3HAHHBIN aBTOPUTET B HayKe YTOJIOBHOTO MpOIECCa, B CBOECH
u3BecTHOM pabore «lIpaBma u JIOXKb B YrOJOBHOM IMpPOIECCE» 3asBISIET, YTO TaKOTO IpaBa Y.
3al[UTHUKA HET, YTO 3alIUTHUK «00s3aH MPEJCTaBUTh CyIy BCE T€ JOBOJbI, KOTOPHIE TOBOPST B
T0JIb3Y JJOCTOBEPHOCTH JIOKA3aTENbCTB, Kak Obl CaM HE COMHEBAJICS B UX JI0CTOBEPHOCTH .

CoBpeMeHHBI yYEHBIN-TIPOIIECCYaTuCT W MpakTuKyromuil aasokar M.IO. bapuieBckuit
HECKOJIBKO CMSITUaeT 3Ty MO3UIMI0, TaK KaK YTBEPXKAACT, UTO: «3aIlUTHUK TOBOPUT HE BCIO MPaBYy,
HO - IPaBay»”.

Pazymeercs, B COOTBETCTBHH € OOILIECNPU3HAHHBIMUA HPABCTBEHHBIMHU TMOHSATUAMH JIOKb HE
JIOTyCTUMa, HO €CTh Bellb W MOHSITHE «IOXKb BO cHaceHwe». EcTb W ompeneneHHbIC MOTOKEHHS
poeCCHOHANBHON ITHKH, JOIMyCKAroNie HHOTAa oOMaH. Tak, HUKTO HE OyJeT YKOpSTh Bpava B
TOM, YTO OH CKpbIBaeT OT OOJNIbHOTO, YTO OH HE JKHUJIEI] HAa 3TOM CBET€ M TOBOPUT, YTO OH
BEI3ZIOPOBEET, XOTSI HUKAKUX HAJICXk/ HAa 9TO HET M Bpad 3HAET, YTO OOJILHOM CKOPO YMPET, a TOBOPUT
eMy oOparHoe.

Ha BoitHe 0OMaH NMPOTUBHUKA HE TOJIBKO HE OTPUIIACTCS, HO U PEKOMEHTYEeTCsl, TTOOIIPSIETCS.

Bomnpoc o mpaBe Ha J10b BO3HHMKAaeT HE TOJIBKO B OTHOIICHMM 3aIIMTHHUKA, HO U IO
OTHONIEHUIO K TOBEJEHHUIO cliefoBarens. Jlo HegaBHEro BpEMEHU MPHUHATO OBLIO KAaTerOpUUECKH
YTBEPKIaTh, UTO CJIEOBATENb IIPpaBa HA OOMaH HE UMEET, YTO OH MOXKET CKPHIBATh UMEIOUIYIOCS Y



HEero WH(POPMALIMIO O BHHOBHOCTH MOACIIEICTBEHHOTO,

" Ionanckuti H.H. «IlpaBaa ¥ 0XKb B YrOJIOBHOM mporecce», «IIpaBoBas 3ammurayn. M.,
1927. C. 61.
* Bapwesckuii M.FO. Anpokarckas stuka. M., 2000. C. 100.
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0 HaJlMYuM YJIWYAIOIIUX [OKAa3aTeJIbCTB, HO OH HE BIPABE IOBOPUTh, YTO OHU HMMEKOTCS U 4YTO
CIIEJICTBHIO BCE HM3BECTHO, KOIJla B JEWCTBUTENBHOCTH 3TOro HeT. Bcerga roBopuioch, 4TO
CJIEZIOBATENIb HE MOXET CTPOUTH CBOM B3aMMOOTHOIICHHUS C TOACIEACTBEHHBIM TaK, YTOOBI OH Ja
MOKa3aHusl, yCTpanBarome 0OBUHEHHE, Y OOBUHAEMOTO BCET/a JOJDKHO OBITH MPaBO BHIOOpa M OH
caM JIOJDKEH pelaTh Kak OTBEYATh HA MTOCTABJIECHHBIN BOIPOC.

[IpakTyka He Bcerga IUia MO TakoMy IYyTH M CleIoBareib, 4TOObI B KOHIIE-KOHIIOB
YCTaHOBUTh HWCTHUHY HWHOTNIA TEpBOHAYaJbHO BBOAWI B 3a0IMyXKACHHE OOBHHIEMOro, cooOmias
(axThl, HaJTMYUE KOTOPBIX TOJIBKO MPEAIoarai, HO KOTOphIE elle He ObUTH YCTaHOBIJICHBI.

HoByto nHTEpecHy0 Mo3uinio no faHHomy Bornpocy 3aHsa P.C. benkun B cBoel nmocnenHen
kHure «KpuMuHanmucTruka: mpoOiIeMbl CErOHSIIIHETO THSD.

«HaxkoHnen, mopa OTKpbITO NpU3HaTh, - numer P.C. benkuH - 4To U rocynapcTBo MpPU3HAET
JIOITyCTUMOCTh 0OOMaHa B NPaBOOXPAaHUTEIBHON cdepe, OHO Y3aKOHWIO OINEPaTHBHO-PO3BICKHYIO
JeSITEIbHOCTh, BO MHOTOM OCHOBBIBAIONIYIOCS Ha JAe3uHdopmaiuu, oOMaHe Kak CpeIcTBe
BBISIBIICHHUSI M PACKPBITHS TpecTyruieHui. OOMaH MPOTHUBOCTOSIIETO OMNEPATUBHOMY COTPYIHUKY
JUIa HE CUUTAETCS aMOpPAJIbHBIM; He mpuleras K 0OMaHy, HEBO3MOXXHO BHEJIPUTHCS B MPECTYIHYIO
IPYNIUPOBKY, B3ATh C MOJMYHBIM B3SITOYHUKA, BHIMOTATENS M T.IL » .

Od4eBUIHO, YTO MPHU PEIICHUH BOIMpOCa O JOMYyCTUMOCTH OOMaHa B MPaBOOXPAHUTEIBHOMN
JEATENBHOCTH HEOOXOUMO «COMOCTABIEHHE MOPAIHLHOTO BHIMIPBIIIA ¥ TIPOUTPBIILA» .

«Ecin B mporeccyalbHO-TAaKTUYECKOM CUTYallUHM BO3HHUKJIO IPOTHBOPEUYHE MEXIY
OTAETHHBIMH IIEHHOCTAMHU U COXPAHHUTh UX 00€ MPH JOCTIKEHHH OOLIECTBEHHO 3HAYMMOM IIeTTH He
MPEJCTaBISIETCS] BO3MOXKHBIM, TO II€IeCOO00pa3sHbIM M MOPAIbHO ONpaBAAHHBIM OylIeT Takoe
TaKTHYECKOE pEIICHHEe, KOTOpOE HAaNpaBICHO Ha COXpPaHEHHWE Haumbosee 3HAYMMON B JTAHHOH
CUTyallMM LIEHHOCTH, MOJOOHO TOMY, KaK MpHU KpailHel HEoOXOAMMOCTH 3aKOHHBIM SIBISETCS
JIefiCTBUE, KOTOPHIM MPUYMHEH BpPEJl MEHbIIEMY OJlary B II€JIX MPEAOTBPALLECHUS

' Beaxun P.C. « KpUMHHAIMCTUKA: IPOOIEMBI CETOAHSNIHETO JHs». M., 2001. C. 104.
> Tam xe. C. 104.
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Bpena Gonpmemy»' - mumer H.IT. Xaiigykos. 1 najnee oH cpaBeqIMBoO 3aKiodaeT, 9to «Ecmu mpu
UCIIOJIB30BaHUM IIPUEMOB U CPEICTB BO3ACUCTBHUS BO3HUKIIO NPOTHBOPEYHE MEKIY OTIACIBHBIMU
LIEHHOCTAMHU M COXPAaHUTh UX 00€ MpU JOCTHKEHUH MPOLECCYaTbHO U TAKTUYECKU 3HAYUMOMN 11eTn
HE TPEACTABISIETCS BO3MOXHBIM, TO I€JI€CO00pasHbIM M MOpPAJIBHO OIPABIAHHBIM OyneT
HPABCTBEHHBI KOMIIPOMMCC, T.€. TaKO€ TaKTUUYECKOE pelIeHHe, KOTOpPOE HalpaBlIeHO Ha
coxpaHeHne HauboJee 3HAUMMON B TAHHOW CHTYaIlMU [IEHHOCTH» .

Pazymeercs, He Bcakuii oOMaH gomyctuM. OH HE MOXKET OCHOBBIBATbCS Ha IPABOBOM
HEOCBEJOMIIEHHOCTH TIO/ICIECTBEHHOIO, Ja4d €My 3aBeJOMO HEBBINOJHUMBIX OOCHIaHUN U
¢danbcudukanun nokazarensbctB. OH He JOMKEH MOBIIEYh CaMOOTOBOP WJIM OTOBOP HEBUHOBHOTO,
YHI)KEHUS YECTH U JOCTOMHCTBA.

«YcnoBusl 1OyCTUMOCTH OOMaHa BeCbMa Y3KU M JJOCTaTOYHO KECTKH, HO NMPUHIUIHAIBHO
€ro CJeAyeT MPU3HATh 1OMyCTUMBIM)/ -3aKiitodaeT P.C. belkuH U Hesb3sl C HUM HE COIVIACUTHCS.

[TonoOHBIM 00pa3oM pelaeTcsi BOIpoc O AOMYCTUMOCTH oOMaHa B JCHCTBUSX CIIe10BaTesl.
3HAYUTEIBHO CJIOXKHEE, C HAIEH TOYKHM 3PEHUs, €CIIM PELICHHE 10 OTHOLIEHUIO K ACUCTBHAM
a/ZiBOKaTa-3alMTHUKA. [IpeacraBum cebe cuTyaluio Korjga JBO€ CBUIETENEH MOATBEPKAAI0T alnon
O0OBHHSEMOT0, a 3alIMTHUKY U3BECTHO, YTO MIOKA3aHUS JaHHBIX CBUJCTEJECH SBIAIOTCS JOXKHBIMU U
€ro MOA3AIIMTHBIN BUHOBEH. TO YTO MPU3HABATH CBOETO MOA3AIIMTHOTO BUHOBHBIM, KOIJa OH 3TO
OTPHIIAET, 3aIIUTHUK HE BIpaBe, OOIIENPU3HAHO, HO BOT MOXKET JIM 3aLUTHUK MPH 3TOM CChIIAThCS



Ha TIOKa3aHMsI CBHUJICTENICH, O JIOKHOCTH KOTOPBIX OH OCBEJIOMIICH, T.€. CAMOMY MPUOETaTh KO JIXKU?
CoBepIlIeHHO OYEBHIHO, UTO JIeJIaTh ATOTO Henb3s. Hano kak-To 000WTH TaHHBIN BOMPOC H,
HE TIpU3HABasi CBOETO IIOJ3AIIMTHOTO BHHOBHBIM, HE CCBUIATHCS Ha TIOKa3aHUs JaHHBIX
JDKECBUIETEIIEH.
OpHaKko MPHU OCYMISCTBICHHH 3allUTBl MOXET CO3JIaThCsl emie Oojiee CIOXKHAS CHUTYaIlus
KOT/Ia OT CBOETO TOJ3AIUTHOTO aIBOKAT Y3HAET, YTO €ro COYYaCTHUKH, OCTABIIHECS HAa CBOOOJE,
HaMepeBaloTCs GU3NUECKU YCTPAHUTH CBUACTEINSI 0OBUHEHUS. UTO AenaTh B TaKOM

' Xaiioykos H.II. TaKTUKO-TICUXOJOTMYECKHE OCHOBBI BO3IEHCTBUs ClieJ0Baress Ha

yyacTByromux B jaeine nauil. Caparos, 1984. C. 64-65.
2 Tam xe. C. 72.
3 Benxun P.C. KpuMuHanucTHKa: npoOieMsl cerogusmaero qas. M.: 2001. C. 114,
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ciyyae? C Hamell TOYKM 3pEHHs, €CIM aJBOKaTy caMoMy YyOEeIHUThb CBOETO MOA3ALIMTHOIO B
HEJIOMYCTUMOCTH TaKHX JCWCTBUH HE ymaeTcs, OH o00s3aH COOONIMTH O TOTOBSIIEMCS
NPECTYIJICHUH B MPABOOXPAHHUTEIbHBIE OPraHbl, TaK Kak B MOJOOHOM Cllyyae OMSATh HACTYIMAeT
CHUTYallusl «KKpaifHe HEOOXOIUMOCTH.

CMoXeT 1M aJBOKaT MOCIE TAaKUX JCHCTBHM, €CIIM OHU CTaHYT W3BECTHBI OOBHUHSEMOMY,
OCTaBaThCsl €r0 3alIUTHUKOM JOJDKCH pelllaTh caM OOBHHSEMBIN, UMEIOIIUN NPaBO OTKA3aTbCs OT
MIOMOIIY KOHKPETHOTO aJIBOKATA.

KoHeuHo, y4acTue 3allMTHUKA B CJIEICTBEHHBIX JICHCTBHIX MOXET HE TOJIBKO TIOMOTaTh, HO
¥ MHOT/Ia CO3/1aeT JUIsl CIIeIOBATENs ONpEIeIeHHbIE 3aTPy/IHEHUS B IPUMEHEHNH PEKOMEHIOBAHHBIX
KPUMHMHAJIMCTUYECKOW HAyKOH TAKTHMYECKUX MpPHUEMOB, Hampumep (akTopa BHE3aITHOCTH.
[TpucyTcTBHE TpH AONPOCE 3alUTHHKA MOXKET MeEMIaTh YCTAHOBICHHIO ICHUXOJIOTMYECKOTO
KOHTaKTa CJeoBaTelsl ¢ JOompalimBaeMbiM JIMIIoM. OfHAKO B JIFOOOM cllydae ycreX padoThl Kak
cliefioBareNs, TaK M 3allMTHUKAa BO MHOTOM OIPENENSeTCS TNPaBWIBHBIMH, HOPMAaJIbHBIMU
B3aUMOOTHOIIICHUSIMH, COOJIOICHMEM KakK CIlieJioBareieM, TaK W 3allUTHHKOM HE TOJBKO
TpeOOBaHUH 3aKOHA, HO U MOJIOKEHUN TIPOEeCCHOHATEHON ITUKH.

«bbu10 OBI TITyOOYaiiIIeH OMMOKON JAymaTh, - MUCAT OIUH U3 BUIAHCUIIMX OTEUECTBEHHBIX
yuaeHsIx-miporeccyanuctoB M.C. CTporoBud, - 4To HacCTOMYMBAs, MY>KECTBEHHAsl 3aIllUTa MOXKET
MOBPENIUTH TPABOCYAHIO, 0CNadisisi 00prOy ¢ MpecTymHOCThI0. Ecu OOBHHEHUE NIEHCTBUTEIBHO
000CHOBAaHHO, MPABWILHO, 3aKOHHO, OHO BBIIEPKUT OOpbOY C 3alIUTOM. A €ClIi 3TOTrO HET, 3aluTa
TIOMOXET OIPOBEPTHYTh HEOOOCHOBAaHHOE OOBHHEHHWE, - W OTO IOCIYXUT TOJBKO Ha TOJIb3Y
IPABOCYJIMIO, & HE BO BPEI EMY» .

CrnenoBarenb JOMHKEH XOTs ObI B OOIIMX YepTax NPEABHICTh Ha 4TO OyayT HalpaBlICHBI
YCHITHS 3aIIUTHHKA.

B 3aBuCcUMOCTH OT 0OCTOSATENLCTB JIeNa, 3TO Oy/eT:

a) TOJIHOE WJTM YaCTUYHOE OTPOBEPKEHHE (paKTa MPOTHUBONPABHOTO JIESIHUSA, B COBEPIICHUH
KOTOPOTO OOBHHSIETCS TIO/I3aIUTHBIH;

0) yTBepKJIeHHE, YTO JaHHOE JIETHUE COBEPIICHO HE OOBUHSAEMBIM;

B) HECOTJIACHE C YTOJIOBHO-TIPABOBOM KBaJIM(UKAIMEH CONCSHHOTO;

' Cmpozosuu M.C. TlpeanucnoBue K KHUTE «3alUTUTENLHBIE PEYU COBETCKHMX aIBOKATOBY.
M., 1956.C. 7.
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I') Hecoracue ¢ n30paHHON Mepoii IPeCeUCHUS;

J1) BO3paKCHMsI NMPOTUB HAJIM4YMSA WIM pa3Mepa MaTepuUalibHOro yiiepda, MPpUUMHEHHOTO
MO/A3AIIUTHBIM;

€) OIPOBEPKEHUE 0OCTOSATENHCTB, OTATYAIOIINX OTBETCTBEHHOCTD;

) TIOUCK CMSTYAIOIIUX BUHY OOCTOSTEIIBCTB.

CnenoBarenb JODKEH 3apaHee MPOAyMaTh, YTO OH BCEMY STOMY IPOTHUBOIIOCTABHUT HIIHU C
4eM, BO3MOXKHO, COTJIACUTCSL.



3amuTHUK OyAeT CTPEeMHUThCS HAUTH (DAKTHI, CBUICTEIHCTBYIOIINE O HEBHHOBHOCTH CBOETO
MOJ3AIMTHOTO JIMOO cMATYarolMe ero BMHY. Ha mpakTuke, Kak yke OTMEYalioCh, CIIe0BaTElb
YCTaHOBJICHHUIO ATHX ()aKTOB OOBIYHO YNIEISCT 3HAUYUTEIILHO MEHBIIIC BHUMAHUS, TaK YTO MTOMOIIIb
YYaCTBYIOIIETO B CJICJICTBEHHOM JICHCTBUH 3allUTHUKA B 3TOM IJIAaHE MOXKET OBITh OYCHB TOJIC3HOM.

Henoonenka mo3uiyd OOBHHSEMOIO M €ro 3alllMTHHUKA, OTHOIIEHHE K HUX OOBICHEHHSIM
TOJIbKO KaK K CpPEIACTBY YHTH OT OTBETCTBEHHOCTH BEAYT K alpHOPHOMY OTKJIOHCHHIO HX
XO/IaTaliCTB, a TaKXe TMPEACTaBICHHBIX MM JI0Ka3aTeIbCTB. MEXIy TeM CJelIoBaTelb JIOJIKEH
MBICJICHHO BOCIIPOM3BECTH BECh XOI PACCY)KJACHHH OOBHMHSIEMOTO W €ro 3allUTHHUKA,
MIPOAHAIU3UPOBAB TIO/I STUM YTJIOM 3PEHHS CBOIO COOCTBEHHYIO BEPCHIO U TEM CaMbIM, BO3MOXXHO,
HaWTH TIOTPEITHOCTH KaK B IEPBOM, TaK M BO BTOPOH, YCTPAHHWTH HMMEIOIIMECS MPOTHBOPEUHSI.
CoOpanHble  cnemoBareneM JOKa3aTelbCTBA JIOJDKHBI  YCTPAHSTh BCSKHE COMHCHHS B
00OCHOBAaHHOCTH CJIEJAaHHBIX WM BBIBOJOB O BHHOBHOCTH €r0 IOJCJIEACTBEHHOI0. ITO
HEIPEJIOKHOE MPABUIIO KOHCTUTYIITMOHHOTO MPUHITUIIA TPE3YMIIIUN HEBUHOBHOCTH.

OueHb THIATENIBHO JIOJDKHBI HMCCIIENOBAaThCSA JOKYMEHTBI, IPEACTABISEMbIC 3allUTOW, B
YaCTHOCTH Il XapaKTEPUCTUKH JIMYHOCTH OOBHUHSIEMOTO. XapaKTePUCTUKH, TEepPEIaHHbIC
POJICTBEHHHKAMH 3allUTHUKY, MOTYT OBITh HEOOBEKTHUBHBIMH, BBIJAHHBIMHU IIOCIE HACTOWYUBBIX
POCHO 3aMHTEPECOBAHHBIX JIUIl, U €CIIM ATO TO3HEEC BBISICHUTCS, TO, Pa3yMeeTCsi, HAHECET Bpe/
O0OBUHSEMOMY.

3amUTHIK MOXKET BIIOJIHE JTOOPOCOBECTHO 3a0IyKIIaThCsl, HEBEPHO OIICHMBATHL MaTepUaIbl
nena. B momoOHBIX ciiydasx 3aja4a CieIoBaTelsl - 3HaKOMHUTh 3alllUTHUKA, KOHEYHO, B JIOMTYCTUMBIX
npeesnax, ¢ UMEIOIIMMUCS B €0 PaCOpsHKEHUH JJ0Ka3aTeIbCTBaM, YOSIUTh B PABMIIBHOCTH CBOUX
JICHCTBHI, CBOCH BEPCHHM COACSHHOTO, a YK€ Jajiblle JeN0 3alUTHUKA, KAKyl €My 3aHATh
MMO3UIIUIO.
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VYyacTie 3allMTHUKA Ha IPEIBApUTEILHOM CIEACTBUU TECHEMIIMM 00pa3oM CBSA3aHO C
mpoOJIeMoil HEIOMyCTUMOCTH pasMIallieHus JaHHBIX CHEACTBUS. OTO HEOOXOAUMO Kak st
3 PEKTUBHOTO PACKPHITHS MPECTYIUIEHUs, TaK U JJIs UCKIIOYCHMS OIVIACKU elle HEeNPOBEPEHHBIX
OKOHYATEIbHO CBEACHUH, YTO MOKET HAHECTH CYIIECTBEHHBIH BpEA HWHTEpecaM TpaxiaH,
OKa3aBILUXCS B OpOUTE paccieioBaHus. B cBs3M ¢ 3THUM, Kak yke ObUIO CKa3aHO, L1eJIeCO00pa3HO BO
BCEX CIydYasx MpeaylpexaaTh 3allMTHUKAa 00 OTBETCTBEHHOCTH 3a pa3IiIallieHUe CIIEICTBEHHOMN
TaliHbl 1 HUYEr0 OOMIHOTO TYT JUIs 3alIUTHUKA HET.

CoxpaHeHHe CJIeICTBEHHOM TaliHbI 0COOEHHO Ba)KHO MPH PACCIIEIOBAHUN MHOTOAH30IHBIX
JIe]l CO MHOTUMH 00BHHsAeMbIMU. K MOMEHTy Korzna paccieoBaHue OyIeT MPOXOAMTH C yyacTHEM
3alIUTHUKA, K YTOJIOBHOW OTBETCTBEHHOCTH MOTYT OBITh TPHUBICYEHBI €I HE BCE KTO ATOTO
3aCITy’KHMBAaeT, HE YCTAHOBJIEH OKOHYATEIbHO 00bEM NMPECTYMHOMN AeATeNbHOCTH. OCBEIOMICHHOCTb
OOBUHSIEMOTO M €T0 3alIUTHUKA C MaTepralaMu, KaCarollMMUCS 3TUX BOMPOCOB M TPEOYIOLIHX eIIe
IPOBEPKHU, a TaKXke Iepesiaya JJaHHBIX CBEICHHH MHBIM 3aMHTEPECOBAHHBIM B MCXOJIE Jiesa JINIaM,
0€3yCIIOBHO, HENONYCTHMO, TaK KaK 3TO CHHU3UT J(PQGEKTUBHOCTh WIM BOOOIIE Ciaenaer
HEBO3MOJKHBIM INIPOBEJCHHUE psAAa CIEACTBEHHBIX JEHCTBHM, IOMENIAeT OCYIIECTBICHUIO
TAaKTUYECKHUX TUIAHOB CJIEOBATENs, B YaCTHOCTH, WCIOJIB30BAHUIO NPU pacciefoBaHuu (akropa
BHE3aITHOCTU. B CBf3M C 3TUM 1O MHOTIOAMM30AHBIM J€JlaM C HECKOJIbKUMHU OOBUHIEMBIMU
CII/IOBATENIO [EJIECO00pa3HO, €CIIM 3TO HE HapyllaeT ero TaKTHMYECKUX IUIAHOB, OTIOXKHTH Ha
Oosiee MO3AHUNA CPOK CIIEACTBEHHBIC AEUCTBHS, NPH BHIIOJIHEHUH KOTOPBIX OOBHHSEMBIM MOXET
y3HaTh 00 YIOMSIHYTHIX BBIIIE Marepuaiax. B aTom ciaydae y3HaeT 00 3TOM U 3alIUTHUK.

OO0o3HaueHHbIE BbIIIE TOJOKEHUS OyayT MOIPOOHO pAcCMOTPEHbl MPUMEHMTENBHO K
MIPOM3BOJICTBY OT/JENILHBIX BUIOB CIIEJCTBEHHBIX ICHCTBUN B HIKECIIEAYIOMNX naparpadax.

3.2. /lonpoc u ounas cmaeka

[omnpoc o6BuHsAEMOTrO (fasiee Be3/ie UMEETCsl B BUY U 110/103pEBAEMBbIi) SBIISIETCSI OTHUM U3
HaunOosee MH(OOPMATUBHBIX CIIEACTBEHHBIX NEHCTBUN. YuyacThe B HEM 3alllUTHUKA MPEIOCTABISAET
CIIC/IOBATENIO JIOTIOJIHUTENFHBIE BO3MOXHOCTH 110 TIONYYEHUIO HWH(POPMAIUH, PpaCIIUPSIONICH
JI0Ka3aTeJIbCTBEHHYO 0a3y.
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Ha BbIOOp onTHManbHOW TaKTUKM IPOBEIEHHS JONMPOCAa OKA3bIBAET BIMSHHME IOJHOTA
W3y4YEHUs XapaKTEPUCTUKU JTMYHOCTH JOTpaIinBaeMoro. IIpakTika mokasbiBaeT, 4TO 3TO AEIACTCs
JlaeKo He Bcerga. Tak, mpH MPOBEACHUM OJHOTO W3 HCCIENOBaHUM OBLIO YCTaHOBJIEHO, YTO IO
KaXJIOMy YETBEpTOMY JleJly He aHaJM3UpOBaJach JAWHAMHKA PA3BUTHUS JIMYHOCTH OOBUHIEMOTO, K
JIeNly TIPHOOIIAINCE MaJIOCOAEPKaTeNbHbIe, (POpMaTbHBIE XapaKTEPUCTUKH, U3 MaTepHajioB Jela
Helb3sl OBbUIO clieslaTh 3aKJIIOYEHUE O MPUUYMHAX M YCIOBHAX, CHOCOOCTBOBABIIMX HPABCTBEHHOM
nedopMaluu JTUYHOCTH. DTO, B KOHEYHOM CUETe, OTPHUIATENbHO OTPaXaJOCh Ha pe3yibTarax
nompoca’.

Hcxonst U3 3TOro CiieIoBaTelll0 BBITOJHO IPUBIIEKATh K YYAaCTHIO B J€JI€ 3alllUTHHKA,
KOTOpBIE MOXET OOJIerYuTh MCCIEJOBAaHUE XAPAKTEPUCTUKU JIMYHOCTH OOBUHIEMOIO H
O0CTOATENBbCTB MPECTYIUIEHUS, C O3TOM XapakTepUCTUKOM cCBsizaHHbIX. Ho B TOXe Bpems
IPUCYTCTBUE MPU JOMPOCE 3aLIUTHUKA MOXKET BBI3BATH U HEKOTOPBIE OCIOKHEHHs, O 4eM OyneT
CKa3aHO HUXKE.

W3yueHue cieICTBEHHBIX OLIMOOK /Jaj0 OCHOBaHHME JUIs BBIBOJA O TOM, YTO HapyLICHHS
3aKOHHOCTH, JIOIMYCKaBIIMECS TpU BEACHUU CIEACTBMS, MOIIU OBITh CBOEBPEMEHHO
IIPEIOTBPALICHBI IIPU YYaCTHUH B PACCIICJOBAHUU 3aIUTHUKA. B MpHUCYTCTBUM MOCIEIHETO HABPSL
JI MOTJTH OBITH OCYIIECTBIICHBI YTPO3bl U HACUIIME TIO OTHOLICHHUIO K OOBUHSAEMOMY.

CMbIcH yyacTus 3alllMTHUKA B JJONIPOCAX, OYHOM CTaBKE COCTOUT B TOM, YTOOBI 00€CHIEUUTD
UX TOJHOTY U BCECTOPOHHOCTh C TOYKHM 3PEHHS 3alllUThl 3aKOHHBIX MHTEPECOB OOBHUHSAEMOTO,
CIOoCcOOCTBOBaTh BBISIBICHUIO (DAKTOB, KOTOpBIE ONPABABIBAIOT OOBHMHIEMOIO WJIHM CMATYAIOT €ro
OTBETCTBEHHOCTb. Takasi IOMOILb 3alUTHUKA, OECCIIOPHO, TO3UTUBHA.

3alIUTHUK y4acTBYET B JONPOCE KaK aKTUBHBIA U CAMOCTOSITENIbHBIN CYyOBEKT JOKAa3bIBAHMUSL.
OH peayn3yeT NpeAoCTaBICHHbIE EMY 3aKOHOM IIpaBa U OKa3bIBAET HEMOCPEACTBEHHOE BIMSHUE Ha
COZIEp)KaHUE JIEATENIbHOCTU CJe0BaTelNs, CHOCOOCTBYET NpENOTBpAIEHUI0 OOBUHHUTEIHHOIO
YKJIOHA.

Bce 310 mnonoxuTenbHbIE MOMEHTBI, KOTOpbIE JOJDKHBI OOBEKTUBHO 3aHMHTEPECOBAaTh
CJIEIOBATEIIsl B IIOUCKE IyTEH CBOEBPEMEHHOIO IIPH-

' Kasunsan I'C., Conoeveé A.B. TlpoGnembl 5>(PEKTUBHOCTH CIIEICTBEHHBIX ICHCTBUIA.
Epesan, 1987. C. 77-78.
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BJICUEHHS 3alUTHUKA K MPOBEIACHMIO Jompoca. VMIMEHHO K TakoMy IIOBEJCHHUIO OOS3bIBAIOT
ciefoBareniss W TpeOoBaHMA 3akoHa 00 oOecrieyeHUH TOA03PEBAEMOMY U OOBHHSIEMOMY
BO3MO)KHOCTH OCYIIECTBIIATH CBOIO 3aIIUTy 3aKOHHBIMH CPEICTBAMH M CIIOCOOAMHU.

Ha cnenoBarene, kak Ha JMIle, OTBEUYAIOIIEM 33 PACCIEAOBAHUE U €0 PE3YJbTaThl, JEKHUT
00513aHHOCTh OpraHu3anuu jomnpoca. [lo3ToMy oH He MOMKEH TEepATh WHULUMATHUBY, YNPABISIS €ro
XxooM. B MHOM ciydae ciefoBaTenb YTPaTUT BO3MOXKHOCTH TNPHUAEPKHUBATHCA H30paHHOM UM
TaKTUKH JIONPOCA, B TOM YHCIIE UCIIOJIB30BaHMA MPH J0TMpoce (aKkTopa BHE3AMHOCTH KOT/a Mepes
JIOTPAILIMBAEMBIM CTABUTCS BOIPOC, KOTOPOTO OH HE OXKHUIAJ WU MPEAbIBISIOTCS JOKA3aTeNIbCTBA,
O HAJINYUU KOTOPBIX OH HE IIpearonarall.

TakTuka nompoca € ydyacTHEM 3alIUTHUKA BKJIIOYAET HE TOJIBKO MPUEMBI, UCIOJb3YyEMBbIE
CJIEIOBATEJIEM HENOCPEACTBEHHO B XOJ€ AONPOCa, HO U MEPBI, KOTOPbIE OH NPEANPUHUMAET IS
MOArOTOBKHU Jtonpoca. [Ipu 3ToM HaJj0o UMETh B BUJLY, YTO IMOATOTOBKA K JAONPOCY HE ABIIAETCS YUCTO
TEXHUYECKOW paboTol, Tak Kak HalpaBieHHas Ha oOeclieueHHe B3aWMOACWCTBUS HECKOIBKHX
Y4aCTHUKOB JIOTIPOCA, 3Ta paboTa UMeeT U OOJBII0e ICUXOJIOTHIECKOE COIepKAHUE.

K ducimy mep, KOTOpble MOXET HpPHUHATH CIIEAOBaTellb, C TEM YTOObI TapaHTUPOBATh
3aIlIUTHUKY TOJHOE OCYILIECTBIEHHWE CBOEr0 IpaBa Ha ydacTHE B JOMNPOCE, OTHOCUTCSA
CBOEBPEMEHHOE €ro HH(OPMHUPOBAHHE O BPEMEHU U MECTE JA0NpPOca, KOPPEKTUPOBKA 3TOTO
BPEMEHH C Y4€TOM BO3MOXKHOCTEH 3amuTHUKA. CIOCOOCTBOBATH ATOMY, B IOMYCTUMOI, 10 MHEHHIO
CIIe/IOBATeIs, CTETIEHH, MOXKET O3HAKOMJICHHE 3aIIUTHUKA C TPa()UKOM MPOBEICHHUS CIICACTBEHHBIX
JIEHCTBUI 1O YTOJIOBHOMY JIeTy, B KOTOPOM OH y4YacTBYeT. Pe3ynbTarsl 03HAKOMIICHUS C TpapuKoM



L[EJIECO00Pa3HO OTPAa3UTh B CIIELUAIBHOM IPOTOKOJE, KOTOPBIN MOJANMCHIBACTCS CIIEN0BATEIEM H
3alIUTHUKOM. B 3TOM JOKyMeHTe ciedyeT ykas3aTh jKelaeT WM HeT 3alllUTHUK Y4acTBOBAThH B
CIIEJICTBEHHBIX JEHUCTBUAX, U B KaKMX MMEHHO. Eciu 3allMTHHKA HE yCTpauBaeT Jara U BpeMs
IPOBEJIEHUs JI0MpOca, TO B MHTEPECe CIEACTBHS OHHM MOTYT OBbITh CKOPPEKTHPOBAHBI C YyYETOM
BO3MOXKHOCTH TOT'O M JIPYroro. 9T0 0COOEHHO Ba)KHO B CIIydasiX, KOIJla y4acTHE 3alUTHHUKA B JEIeC
ABJIsIeTCS 00s3aTEIbHBIM.

B cnydae Gone3Hn 0OBHHSEMOTO CIE€OBaTeNb MOXKET NMPHHATH PELIEHHE O €ro JOIpoce MO
MECTY JKMTEJIbCTBA WM JIEYCHUS, HO MPU 3TOM HEOOXOJMMO BBISCHUTb, HE MPEMATCTBYET JIH
IIPOBENICHUIO J10-
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Mpoca COCTOSIHHUE 370pOBbsi ATOro Juia. CremaoBarellb MOXKET MOMPOCUTh MPUCYTCTBOBATh MPHU
JIOTIPOCE Bpaya, KeJIaTeabHO JieHallero JaHHOro 0oyibHOro. Takas MHUIIMaTHBA MOXET UCXOAUTH U
OT 3alWTHWKA. Bpau B momoOHOM ciydae OyaeT ACHCTBOBaTh B KAauyeCTBE CIICIHAIKCTA,
Pa3bACHSIONIETO CTOPOHAM BOIPOCHI, BXOJSIINE B €10 MPOdeCCHOHANBHYIO KOMITETEHIUIO (4. 1 CT.
58 VIIK P®) u 3aHOCHMBIE B POTOKOJI CIIEICTBEHHOTO AeicTBUA (4. 6 cT. 166 YIIK PD).

BaxxHoe 3HaueHMe i1 CHOKOWHOTO MPOBEIECHUS AONPOCAa MUMEET CO3/IaHHE HaIeKaIUX
YCJIOBHH, JENOBOM O0OCTaHOBKH, YCTPaHEHUS OTBJIEKAIOIIMX MOMEHTOB, HapHMEp, MPEKpallCHHE
TeNe(OHHBIX Pa3rOBOPOB, YAAJICHHUE JIUI], HE yYaCTBYIOIIUX B Jomnpoce. [IpucyTcTBUE Takux I
HEPEJIKO JINIIAET OOBHHIEMOTO BO3MOXXHOCTH HMCIIOIB30BaTh JIOMPOC KaK CPEJICTBO CBOCH 3aIlUTHI,
HE CIIOCOOCTBYET IMOJIYYEHHUIO MPABIUBBIX MOKa3aHUM, CKOBBIBAET JOMPAITUBAEMOI0, OKa3bIBACT Ha
HETO OMNpPEEIECHHOE MCUXOJIOTHYECKOE JIaBJICHUE.

Hano Tak opranuzoBaTh IOMpOC, 4TOOBI OH Ha4ayicsi B TOYHO HA3HAUEHHOE BPEMsS U HE
JUTUJICS cUIIkoM noyiro. B coorBerctBuu ¢ 4. 2 ¢T. 187 1 4. 3 ct. 187 YIIK P® nonpoc He MOXeT
JUTUTHCSI HETIPEpBIBHO Oosiee 4 4acoB, a ero MpoAOHKEHHE J0IYCKAaeTCsl TIOCe TIepephiBa HE MEHEe,
YeM Ha OJIMH Yac JJIA OTJbIXa W TMPHHATHS MUIIH, TPUYEM 00IIas MPOJODKUTEILHOCTD J0MpOoca B
TEYCHUE JHS HE JODKHA TMpeBblaTh 8§ yacoB. [lpum HamMuuM MEIUIIMHCKUX TOKa3aHUN
MPOJOJKUTENHHOCTh JIONPOCa YCTAHABIMBACTCS HAa OCHOBAHHMHM 3aKitodeHUs Bpada (4. 4 ct. 187
VIIK P®D).

TakTuka «BBIJCPKUBAHUSI) JIMIA, BHI3BAHHOTO Ha JOIMPOC, C TEM, YTOOBI OHO BHIIUIO U3
YPaBHOBEIIEHHOTO COCTOSIHUS U 3aT€M JIOMYCKaJI0 MTPOTOBOPKH, TEPSIIO BOBMOXHOCTH JIOTHYECKOTO
MBIIIJIEHUS - HEJIOMyCTUMA.

CrnenoBarenb JOMKEH YYHUTHIBATh, YTO y 3alllUTHHKA €CTh CBOM IUIAHBI M JIMIIHSS Tpara
BpeMeHH OyleT BBI3bIBATH y HETO pa3ApakeHHe, HENPHUsS3Hb K CIEI0BATeNl0, a OTCHIa -
KOH(IUKTHBIC cuTyanuu. JKenaTelbHO BBISICHATD Y 3aIUTHUKA MEePe]l TOTPOCOM, KAKUM BPEMEHEM
OH pacIiojiaraeT, 4YTo, HECOMHEHHO, OyleT IepBbIM IIIaroM K HaJlaXXUBAaHUIO HOPMAIbHBIX
B3aMMOOTHOIIICHHIA.

[TpoaympIBasi TAKTHKY CaMOTO JIOMPOca, CISIOBaTEN0 He HA0 3a0bIBaTh, YTO W 3alIUTHUK,
B CBOIO OUe€pe/lb, BEIPA0ATHIBACT JIMHUIO MTOBEICHNUS, TAKTUKY 3alIUTHI. MI30paHHBIC clienoBareieM u

3allIUTHUKOM TAKTUYCCKUC JIMHUU IMOBCACHHUA O0IIPOCa 00BEKTUBHO OKa3hLIBa-
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I0T BIMSHUE Jpyr Ha aApyra. [loaToMy oOdeHb Ba)kHO IpPH MOATOTOBKE K JOINPOCY MPUMEPHO
Ipearnoarath, Kakyl0 TaKTHKY BbIOEpPET 3allUTHUK U Kakylo cliefoBarelb, a OTcCroja Oyaer
BbITEKaTb  MPUMEPHBIM  IEepeueHb  BONPOCOB,  KOTOpPbIE  MPEAINOJIaraeTcsi  BBICHUTH,
IIOCJIEZI0BATEIBHOCTD TIOCTAHOBKH 3TUX BOIIPOCOB.

CnenoBarenb M 3alIUTHHUK, pa3yMeeTcs, HE OOsA3aHbl 3HAKOMUTH IpPyr Jpyra cO CBOMM
IUTAHOM JI0IPOCa, OHU ATO JIEJIAIOT JIMIIb KOTJa CYUTAIOT TaKyl0 TAKTUKY L1€J1€CO00pa3HO.

3allUTHUK MOXET NPOCUTH CIIEOBATENsl CKOPPEKTUPOBaTh IUIAH JO0Mpoca C YYETOM
COCTOSIHUSI M CBOMICTB JIMUHOCTU JONPAIIMBAEMOro, HAIpUMEp, HE 3a/aBaTh 0€3 OCTPOW HYX/bI
BOIIPOCHI O €ro JIMYHOM JKM3HM, TaK KaK 3alUTHUK 3HAET, YTO JOIpAallMBAaEMbIii OCTPO HAa HUX
pearupyet 1 OyJeT TeM caMbIM HapyLIEHO €r0 HOPMAJIbHOE IICUXHUUYECKOE COCTOSHUE.

HecmoTps Ha TO 4YTO YrOJIOBHO-NIPOLECCYAlbHBIM 3aKOH HE pErylupyeT 3Ty 4acTb
B3aMMOOTHOIICHHUN CJIEJOBATENsd C 3aIlIUTHUKOM, MX CIEAYET pacLCHUTh KakK IpPaBOMEpPHBIE,



HarpaBJIeHHbIE Ha OXpaHy NpaB U 3aKOHHBIX HHTEPECOB OOBUHIEMOT0, CIIOCOOCTBYIOIINE CO3IaHHIO
OnaronpusaTHOH arMmocdepsl pacciaeqoBaHus U (HOPMUPOBAHUS TOJNOKHUTEIBHBIX OTHOIIECHUI
CJIEZIOBATEIS U 3aIUTHHUKA.

He Oynmer HapylieHMeM 3akOHa U BIIOJHE JOMYCTHMMO OOCYXJICHHE 3allUTHUKOM U
clieioBarTelieM IUTaHa MpoBeeH s gonpoca. Peub MoxkeT uaru 06 nHGOPMUPOBAHUN OTHOCHUTEIBHO
3aMbIcia JONpOca, €ro OTAEIbHBIX dYacTell. DTa pEeKOMEHJalus OTHOCUTCS, KOHEYHO, K TeM
cllydasiM, KOIJja y 3alllUTHUKAa M CJIEeJ0BaTeNsl CIOXKWINCh HOPMAJbHbIE B3aMMOOTHOILIEHHUS, a
0OBHHSEMBII NpU3HAET ce0s1 BUHOBHBIM U peub MJIET JIMIIb 00 YCTaHOBIEHUU 00beMa 3TOW BUHBI U
HaJIMYUU CMSATYAIOLIUX 00CTOATEIbCTB.

Pazymeercs, cnenoBaresip BIpaBe apryMEHTHPOBAaHHE OTKIOHHUTH MPEITIOKEHUS U JJOBOJBI
3alIUTHUKA, HO €CJIM 3alllUTHUK B CBOUX IPEAJIOKEHHUSIX HE BBIXOAUT 3a paMKHM 3aKOHA U He
IPOTUBOJICHCTBYET PACCIIEOBAHUIO, CIIEOBATENI0 OUYEHb IIEJIECO00pa3HO MPUCITYIIATHCS K €ro
MHEHHUIO.

[Tony4as U3 pa3aMyHBIX UCTOUHUKOB MH(OPMAIHIO O ACHCTBUSIX OOBHUHIEMOTO, €T0 POJH B
COBEpIICHUH NPECTYIUIEHUS, 00 0COOEHHOCTAX €ro XapakTepa, TEMIIEPAMEHTA, 3alIUTHUK MOXKET
IPEJIOKHUTH CIIEIOBATEINI0 CBOIO, OCHOBAaHHYIO Ha 3THUX CBEJEHMAX Bepcuio. He mckiroueHo, 4ro
3alIUTHUK MOXET PEKOMEH/I0BaTh U CBOM IyTh MpO-

50

BEPKH BBIIBUHYTOM UM BEpCHUH, BBISICHEHUS OTJEIIbHBIX 0OCTOATENILCTB JIEa.

Cnenosarenb, 6€CCIIOPHO, 3aMHTEPECOBAH B TOM, YTOOBI MOIyYUTh MAKCUMYM HH(pOpMaIun
OT 3alllUTHUKA. OTa MH(OpMAIHsI MOXKET J1aTh €My OCHOBaHHE /s (YOPMHUPOBAHUS MPECTABICHHS
0 BO3MOKHOM BEPCHHM 3alIUTHUKA T10 JICJTy MM XOTS OBl OTIEIBHBIX €€ HIEMEHTOB.

«Bepcuu 3amuThl, €CiiM OHU HE TPOTHO3UPYIOTCA, HE BKIIIOYAIOTCS B IUIAH PAcCiIeOBaHMs U
HE TIPOBEPSIOTCS 3apaHee, TO €CTh Ha MEPBOHAYAIBHOM 3Talle pacclieIOBaHHs HITH e cpa3y Mocie
HET0, HEPEAKO «BCTAOT» Nepesl caeoBaTeNIeM HEOKUAaHHO, KaK HeBUAAHHBINA paHee 6apbep. HoM
pa3 OHM BO3HHMKAIOT CIIMIIKOM IIO3AHO M TPOBEPUTH HMX BCECTOPOHHE CIEAOBATEIb YXKE HE B
COCTOSIHUM .

[IpoBepka BepcHMHM [0 TOrO MOMEHTa, KOIla oOHa OyaeT BBIIBHUHYTAa OQUIIHAIBEHO
OOBHHSIEMBIM WJIM €r0 3alllUTHUKOM, JAET CJEI0BATENI0 TAKTUYECKOEe MPEUMYILECTBO, MO3BOJSET
HEMEUIEHHO TMapupoBaTh MPOTHBOpPEYAINE MarepHuajaM Jella YTBEPXKACHUS OOBHUHIEMOTO WIIH
IPUHATH pEIlIeHHE O MPOBEACHUU JIOTIOIHUTEIBHON POBEPKHU.

Hauunas pompoc, cienoBarenb 00si3aH pa3bsICHUTh OOBUHSEMOMY €ro IpaBa U OOpaTHUTh
BHUMaHHE Ha TO, YTO OH BIpaBe BOOOIIE OTKa3aTbCs JaBaTh MOKazaHus. IIpenorBpamas Takoi
0TKa3 0OBHMHSIEMOTO, I1eJIeCO00pa3HO €My Pa3bsCHUTH, YTO €T0 MOKa3aHUs MOTYT OBITh HE TOJIBKO
MCTOYHHUKOM JI0Ka3aTelIbCTB €0 BUHBI, HO U CPEJICTBOM 3aIUThl OT OOBUHEHUA. M3 TakTHueckux
COOOpaKeHNUH, YUUTHIBas TPAIUIIMOHHOE HEAOBEpHE OOBUHIEMOTO K CIIEJOBATENIO, Pa3bsICHEHHE
TUX MOMEHTOB JIyYllle IPEJI0CTaBUTh 3aLIUTHUKY, OCOOCHHO B T€X CIIydasiX, KOrJa y HOCJIEeIHEro
YCTaHOBHJIOCH B3aMMOTIOHUMAHNE C OOBUHSEMBIM.

Ecnu B nonpoce yyacTByeT 3alUTHUK, TO CJI€0BAaTEIb MOXKET 03HAKOMUTh OOBHHSAEMOTO U
C TIpaBaMH 3alMTHHUKA, WUCIOJIB3Ysl KOTOpPbIE MOCIECAHUNA OyIeT OTCTamBaTh 3aKOHHBIE HMHTEPECHI
CBOET0 TMOMA3AIIUTHOIO0. DTO MOXXKHO pACIEHUTh KaK OJMH M3 BO3MOXHBIX ICHUXOJOIMUYECKUX
NIPUEMOB, KOTOpBI OyneT cnocoOCcTBOBaTh (YOPMHPOBAHUIO Yy OOBHHSEMOTO IOJOKHUTEIBHOM
YCTaHOBKH B OTHOILIEHUH CJE€OBaTEs.

' Bypoanosa B.C. BbliBWXKEHHE ¥ TPOBEPKA BEPCHM 3alllMUTHIl HPH PACCIEI0BAHUM
npectymienui. JI., 1983. C. 4-5.
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HpOHBHCHI/IC CO CTOPOHBI CJICHOBATCIIA YBAXKUTCIIbHOI'O OTHOIICHUS K 3allMTHUKY Ha ITIa3ax
y OOBHHSIEMOTO HE TOJBKO Ba)XHO B OJTHYECKOM IJIaHE, HO MW IIO3UTHUBHO CKaXCTCsd Ha
B3aNMMOOTHOIICHHUAX YYaCTHUKOB JOIIpOCaA.

Baxuoctb YCTAHOBJICHUA  IICHUXOJOTMYCCKOIO  KOHTAaKTa MCEKAY  CICOOBATCIIEM U
JOoIIpallliBA€MBbIM, CJIICIOBATCIICM U 3alIUTHUKOM, 3allTUTHUKOM U OOBHHSAEMBIM - O4YCBHHA, TaK KaK



OT DTOr'0 BO MHOI'OM 3aBHUCHUT 00BEM I/IH(i)OpMaI_II/II/I, KOTOPYIO PACCUUTHIBACT MOJYYUTH CJIICAOBATCIIb
B pe3yabTare J0mpoca.

YcranosieHue OTHOHICHI/If/'I, XapaKTCPU3YIOIINXCS TOYHBIM, Z[O6pOCOBeCTHI)IM BBITIOJTHCHUEM
BCEMH YyYaCTHHKaMH JIONIPOCAa CBOMX TPOILECCYalbHBIX M HPABCTBCHHBIX OOS3aHHOCTEH,
MIPABUIJIBHBIM HCIIOJIb30BAaHUEM CBOMX TPOIICCCYaTbHBIX MPaB, CO3MAIOT OJIaronpusaTHYO arMochepy
CIIC/ICTBEHHOTO JICHCTBHS, B IIEPBYIO OYEPE/h TAKOTO BAXKHOTO, KaK JOTPOC.

HpeI[CTaBJIHeTCSI TAKKC OYCHb BAKHBIM IOAYCPKHYTH, UTO CJICAOBATCI/Ib U 3allIUTHUK IIPU
MPOBEICHUH JIONpOca JOJDKHBI JICHCTBOBaTH Ha OCHOBE COOJIOJCHMS OOIIMX HPABCTBEHHBIX
mpaBuji, HO BMCCTC C TCM KaK CJICAOBATCJIb, TAK W 3AIUTHUK OOJIKHBI YUUTBIBATH BO3MOKHOCTDH
HapYIICHHS dTHX TPABUI U HEMEJICHHO pearupoBarh Ha 3To.

B VIIK PCO®CP, B u. 5 cr. 150, wusnarajics mNOpSAOK TMPOU3BOACTBA JIOIPOCA,
3aKITIOUABIIIHICS B TOM, YTO CJICJIOBAaTebh B Havalle JIONMPOCa JOJDKCH ObUI CIIPOCHTH OOBHUHSIEMOTO
MMPU3HACT JIK OH ce0s BUHOBHEIM B MMPpECABABICHHOM O6BI/IH€HI/II/I, MOCJIC YC€TO BBICIYHIATh MMOKAa3aHUs
M0 CYIIECTBY OOBMHEHHMS, a 3aT€M, B ClIy4ae HEOOXOIUMOCTH, 3a/1aBaTh Bompockl. B HoBom YIIK
P® mnomobHOrOo poma TakTHKa AOMpOca HE H3JAraeTcs, a JIMIIb 3aliCaHo, YTO 3alperIaeTcs
3aJ]aBaTh HABOJSIIUE BOIPOCHI, a B OCTAJIBHOM CIIEOBATENIb CBOOOJCH TPHU BHIOOPE TAKTHKH
nonpoca (4. 2 cr. 189 VIIK P®). Onnako uckmrouenue u3 tekcra YIIK mpaBun, kacarommxcs
MOpsiIKa TIPOBEICHUS JIONPOCA, pasyMeeTcs, He JIUIIAeT CJIeIoBaTellss BO3MOXXHOCTH UX
MMPUMCHCHUA.

TakTH4ecKr TpPaBUIBHO HE MpPEphIBaTh CBOOOMHBIM paccka3 JOMpPalIMBaeMOro, a BCE
YTOYHSIOIINE W JCTATU3UPYIONIME BOMPOCHI 33JaBaTh IMOCJIE HETO, TaK KaK 3a/JIaHHBI BO BpeMs
CBOOOIHOTO paccKasza BOPOC MOXKET COMTH JONPAIIMBAEMOTO M OH HE U3JIOKHUT BCE, YTO COOUPAICS
CKa3aTh, a MHOT/Ia IPOCTO MONMET, YTO €My HE CJICYET TOBOPUTH.
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JelicTBytoniee 3aKOHOJATENILCTBO HE CBSA3BIBAECT IMPABO 3aLIUTHUKA 3a/1aBaTh BOIPOCHI C
[IPEBAPUTEIILHBIM TOJIYYEHUEM Ha 3TO PA3PELICHUs CIEA0BATENs, HE OIPENEICH U MOMEHT, KOIa
3aIIUTHUK MOXXET 3aJaBaTh HMMEIONIMECS Yy HEro BONPOCHI, HO, pa3yMeeTcsi, OH HE JIOJKEH
IIpEpBIBaTh JTOMPAIIMBAEMOI0, TaK KaK HECBOEBPEMEHHO MOCTABIEHHbIE BOIPOCHI MOTYT HAPYLIUTh
JIOTUYECKYIO MOCIEI0BAaTENbHOCTh JONPOCA WM HAPAaBUTh MTOKAa3aHUs JOMPAIINBAEMOrO B Ipyroe
pycio, NEpEeKNIIOYUTh €ro BHHMMAaHWE, OCTAHOBUB IIOKa3aHUS, KOTOpBIE 3alUTHUK CUHUTAET
HEHY>KHBIMH.

CnenoBarenb, SBISIOLIMICS PYKOBOIUTENIEM CIEJCTBEHHOIO JEWUCTBUSA, MOXKET CHSTh
BOIIPOC, TOCTABJIEHHBIM 3alUTHUKOM HECBOEBPEMEHHO WIIM SBIISIFOIIMICS HABOASAIIMM, XOTS B
HOBOM YIIK P® 310 mpsimo He ykasbiBaeTcsi, HO B 4. 2 cT. 190, MOCBsIIEHHON MPOTOKOJTY JOMPOCa,
3aMMcaHo, 4ro «B mpoTOKON 3amMCHIBAIOTCS BCE BOIMPOCH], B TOM YHCJIE U T€, KOTOpbIe ObUIH
OTBEJICHBI CIIEZIOBATEIEM WM Ha KOTOPbIE OTKA3aJ0Ch OTBEYATh JOIPAIIMBAEMOE JIUIO, C
YKa3aHUEM MOTHBA OTBOJA U OTKa3ay.

3amMTHUK HE 00s3aH 3apaHee cooOIaTh, Kakue BOMPOCHl OH coOupaercs 3anarh. Yacth u3
HUX MOXET OBbITh MpOJyMaHa 3apaHee, 4acTb MOXET BO3HHUKHYTh B XOf€ AOIpOca, HO OHU HE
JIOJDKHBI  COZIepKaTh HMH(OpMAINIO, HEU3BECTHYIO OMPALIMBAEMOMY, KacaTbCs XapaKTePUCTUKU
IpeaMeTa 10Ipoca.

3acimyKMBaeT BHUMaHUSl TpeOOBaHME YKa3blBaTh B IPOTOKOJIE OCHOBAaHMS, MO KOTOPHIM
CJIEIOBATEIIEM OTBOJIUTCA BOIPOC, YTO SIBISIETCS OINPEACIICHHOW TapaHTHEeW 3aKOHHOCTH €ro
neiictBuil. Kpome Toro, B ganpHeiIIeM NpoKypop IpH yTBEPKICHUH OOBUHUTEIBHOTO 3aKIFOUEHUS
U Cyl IpU PAacCMOTPEHHMHM Jela MOTYT NPOBEPUTh NPABUIBHOCTh NPUHATOIO CIlIEJOBAaTEIeM
pemenusi. Ho u3 U310KEHHOTO SICHO, YTO CHSTHIM BOMpPOC, TeM 0oJiee MOBTOPEHHBIH B MPOTOKOJIE
IIPU MOTUBUPOBAHUU €r0 YCTPAHEHUs, MOXKET COPUEHTUPOBATh JONPAIINBAEMOI0 B KeJIaTE€IbHOM
JUISl 3aIIMTHUKA HallpaBJIeHUH. B cBsA3M ¢ 3TUM ciieoBaTento 11e51ecoo0pa3Ho B OTAEIbHBIX CIIydasx
HE 320CTPATH BHUMaHUE Ha CHUMaeMOM BOIIPOCe, a KaK ObI €ro MPOUrHOPHUPOBATh.

[IpuMeHHUTENBHO K AONPOCY MOJACYIMMOrO B 3aKOHE NPEAYCMOTPEHO, UTO IMEPBHIM €ro
JIOTIPAIIIMBACT 3aIUTHUK, a 3aTeM YXXe€ TocyldapcTBeHHBIM oOBHHHTENb (4. 1 ct. 275 VIIK P®D),
OJHAKO pacHpOCTPaHsTh 3TO MPABUJIO M HA JIOIPOC MO03PEBAEMOTO WM OOBUHSAEMOTO HaBpsI JIN
1e1ecoo0pa3Ho, TaK Kak 3allUTHUK MOXET U He
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3HaTh O YeM OyJeT IONpalIuBaThCsl €ro MOA3AIIUTHBIN, TaK YTO peuiaTth BOMPOC 00 OYepeTHOCTH
MOCTAaHOBKM BOMPOCOB JIOJDKEH CJIEJIOBATENb, SBISIOIIUNCS PYKOBOAMUTEIEM CIIEJICTBEHHOTO
neiictBus. B mrobom ciydae cnemoBaTtenls HE BIpPaBEe OTKIOHUTH BOIMPOCHI  3alIUTHHUKA,
HamnpaBJeHHbIE HAa OOHapyXeHHE HOBBIX OOCTOSTENHCTB J€Jia, HA JOMOJIHEHHWE W YTOUYHEHUE
MOKAa3aHUi.

Hepenko Bo3HMKaeT CUTyalusi, KOTia JOMPAIIMBAEMbIN MPU BBIICHEHHH OTHOTO U TOTO XKe
dakTa gaeT pasNUYHBIE OTBETHI Ha OJIM3KUE 1O (QOPMYIUPOBKE BOMPOCHI, MOCTABICHHBIC
CJIeJIOBaTeNIeM M 3alIMTHUKOM. HekoTophle cieoBaTeny CYUTAIOT, YTO BOMPOCHI 3aIIUTHHUKA B ATOM
Cllydae 3aHOCHTBH B MPOTOKOJN He o0s3arenbHO. C MoJoOHON TOYKOM 3pEHHUsI COTTIACHTHCS HENb3sl.
HecMoTps Ha TO 4TO MO 3aKOHY CJIeI0BaTENb B 00s13aTEIFHOM MOPSAIKE JODKEH 3aHECTH B IPOTOKOJ
TOJBKO OTBEACHHBIE BONPOCHI 3AIlIMTHUKA, B JaHHOM Cllydae BBIOOp clemoBaTesieM
MPEINOYTUTENHFHOTO JJI1 HEr0 OTBeTa 0e3 OTpakeHHs TOTO, UYTO OH MOcienoBasl (hakKTUYeCKH Ha
OVH M TOT € BOIPOC, HAPYIIAET HPUHIUII YTOJIOBHO-TPOLIECCYaJbHOTO 3aKOHA, TPEOYIOIIEro
3aHOCUTh B TPOTOKOJ TMOKAa3aHUS MO BO3MOXKHOCTH JOCIOBHO M B TOM MOCIEIOBAaTENbLHOCTH,
KOTOpasi uMesnia MecTto B xojie nomnpoca (4. 2 ct. 190 VIIK P®). NHo#t monxoa K peuieHuto 3Toro
BOIPOCAa MOXET MPHUBECTH K OOBHHHUTEIHLHOMY YKIOHY, MCKKEHHUIO J0Ka3aTelbCTBEHHOMN
UHPOPMALIUH.

CrnenoBarenb JOMKEH YYMTHIBaTh, YTO 3AIIMTHUK B CIy4yae, €CIM €ro BOMPOCHl OymyT
HEMPABOMEPHO CHHUMATKLCS, MOXET B COOTBETCTBHU C 3aKOHOM HACcTaWBaTh HA BHECCHHH WX B
MIPOTOKOJI, a 3aTeM 00XKaJloBaTh JIEHCTBUS ClieA0BaTeNs, TUO0 axe 3asiBUTh €My OTBOJ, OOBHHSISI B
HEOOBEKTUBHOCTH, YTO, KOHEUHO, YCIIEXy PacciIeJOBaHUs HUKAK HE CONEHCTBYET.

Br16op criegoBateneM TaKTUYECKOW JTMHUH MPOBEICHUS JOMPOCca C YYaCTHEM 3alIUTHUKA BO
MHOTOM 33aBHCHT OT KOHKPETHOW CHUTYalllid, B KOTOPOH JONPOC MPOU3BOAUTCS. ECiu 3alIUTHHK,
YYacTBYIOIIMIA B JIONPOCE, UMEJ JI0 3TOTO0 CBUJAHUE CO CBOMM IOJ3AIIUTHBIM, TO 3aKOHOMEPHO
MPEIONOKUTh, YTO OHHM YTOYHWIIM TIIO3UIIMIO, KOTOPOW CJemyeT Npuiep)uBarbes. [losTomy
3alMUTHUK OyJIeT 3a/aBaTh TaKHe BOIMPOCHI, OTBETHl HA KOTOPbIE OH 3HAaeT U KOTOphIe OymyT
«BTIHCHIBATHCS B BHIPAOOTAHHYIO JIMHUIO MTOBEICHUST OOBUHSIEMOTO.

Ecnu 3aiuTHUK BUAUT OOBUHSAEMOTO Ha I0IPOCe BIIEPBBIC, UTO, pa3yMeeTcs, HE IeTaeT eMy
YEeCTH, TO OH BBIHYXKJICH Oy/IeT TIIaTelb-
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HO TPOAYMBIBaThb BOMPOCHI, a TAKXKE pa3IMYHble BO3MOXKHBIE BapHAHTHl OTBETOB Ha HUX. Jlus
CJIEZIOBATEIISl B TAKOM CUTyally BaXKHO UCIOJIb30BATh 3aKOHOMEPHOCTU PEPIECKCUBHOTO MBIIIJICHUS,
T.e. B KQXJOM BOIPOCE, MMOCTABICHHOM 3aIllUTHUKOM, MBITATHCA YJIOBUTH KAKOTO poJa OTBET TOT
JKIET OT JOIPAIIMBAEMOIO, YTO MOXKET IOCIEIHUM JyMarb B CBSA3M C IIOCTABICHHBIM BOIPOCOM.
CrnenoBarenb JOMKEH CTapaThCsl OTTaaTh MBICIIH KaK 3alIUTHUKA, TaK U €r0 MOJA3AIIMTHOIO, CTPOSI
TaKTUKY JONpPOCa HCXOAS W3 HEIOMOJIBOK WM YMOJYaHMM 3allUTHHMKA, Ka3ajoch Obl, TaM, 1€
JIOTKEH OBLT ObI OBITH MOCTAaBJIEH KOHKPETHBINM BOIPOC.

JlaHHbBIE pPEKOMEHIAIMKM TPUMEHHUMBI B OCHOBHOM TP OTHOCHUTENIFHO OeCKOH(IUKTHON
CUTYyaIllH, KOrJa OOBUHSAEMBIN MPU3HAET ceOd BUHOBHBIM M JAeT XOTS Obl B OCHOBHOM IPaBIUBBIC
noka3aHus. OfHAaKoO Tak MPOUCXOIUT Jajeko He Bcerda. Hepenko pompamimBaeMblil 1aeT J0XKHbBIE
MoKa3aHus, IN00 BOOOIIE OTKA3bIBAETCSI OTBEUATh Ha BOMPOCHL.

[IpuMeHHUTENBHO K MOCJEAHEN CHUTyallMM, KOrAa OOBHMHSEMBIM 3aMOJIKAET, CJEI0BATEII0
HEOoOXOJMMO eIlle pa3 MpoaHATM3UPOBaTh COOpaHHBIE JI0OKA3aTeNIbCTBA, THIATEIBHO W3YYUTh
UMEIOIIMECs B HUX MPOTUBOPEUHS, apTyMEHTH OOBHHSEMOTO M €r0 3allUTHUKA, TOCOBETOBATHCS C
JIPYTUMU ONBITHBIMU CJI€I0OBATEIISIMHU.

ITpu oTka3ze 0OBUHAEMOrO OT J1auu MMOKa3aHUN PEKOMEHIYETCSI COCPEIOTOUNTh BHUMAaHUE Ha
aHaJau3e MPUYMH TAKOro OTKa3a. B 4acTHOCTHM, MOMOIIL B 3TOM MOXET OKa3aTh 3allUTHUK,
KOTOpOMY B OobllIell Mepe, YeM CIIEJOBATEN0, MOTYT OBbITh W3BECTHBI JETalIM JIMYHOW >KU3HU
00BHHSIEMOT0, €T0 BOCITUTAHMUSI, YEPThI XapaKTepa, MCUXOIOTHIECKHUE OCOOCHHOCTH.

Uro kacaercs JOXKHBIX ITOKa3aHWS IIO YIOJIOBHBIM Ji€JaM, TO JHalla30H HUX BecbMa
3HauuTedeH. M3 Bcero MHOrooOpasusi CHUTyallMif, BBI3BAaHHBIX TMO3MIIHMENH HEI0OPOCOBECTHOTO



nonpammrBaemoro, A.b. ConoBbeB, MHOTO 3aHUMAaBIIHMICS TPOOJIEeMaMH JIONPOca, BBIJIEISET JBE,
HauOosee TUMIUYHBIC: MOJIHOE OTPHUI[AHKME - YCTAHOBKA Ha Jady JIOKHBIX MOKa3aHUI U 4acTUYHOE
OTpUIlaHWEe Korja Ha (OHE TMPU3HAHUS psia dMU30[0B WM OTHCIBHBIX OOCTOSATEIHCTB
IPECTYIIEHHS JONPAIIMBAEMBIN Ja€T BCE-TAKM JIOKHBIE TOKA3AHMS .

" Conosves A.F. Vicnionb30BaHKe JOKa3aTelbCTB mpu gonpoce. M., 1981. C. 18.
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Byayun yOexaeH B TOM, 4TO JIOTPANIMBACMBIN JAaeT JIOKHBIC MOKA3aHUS W 3alUTHUK WX
paszmensieT ClielioBareNib HEe JOJDKEH TYT )K€ YIW4aTh WX BO JokH. llenmecooOpasHo, kak Obl He
3amedas JIOKHOCTh ITOKa3aHUM J1aBaTh JONPALIMBAEMOMY UX IPOJOKUTH, & OH, JyMas, 4TO €My
BepAT, OylAeT W Jajee HarpoMOXJIaTh JIOXKb, YTO B JajbHEUIIIEM IOMOXET CJICJIOBAaTEI0 B €¢
pazo0sIlaueHHH.

Ho ornienuBast ciryuau OTpHUIIaHUSI OOBHHSIEMBIM CBOCH BHHBI, CIICIOBATEIb JIOJDKEH UMETh B
BUIY, UTO O6BI/IH$I€MI)II>1 HeﬁCTBHTGHBHO MOT" HC COBEpIIaTh UHKPUMHUHUPYCMBIC EMY HeﬁCTBHH NI
9TH JICHCTBUS HE COMEpKAT cocTaBa mpectymuieHus. [loxanyii, camoe OONbIIOe MPETATCTBHE IS
MPUHSITHS TPABWIBHOTO PEIICHUS CJIEIOBATEIeM -IIPEOIOJICHUE COOCTBEHHOTO YOCKICHUS B
BUHOBHOCTH JompamuBaeMoro. CyIIeCTBEHHYIO MOMOIIb 37IeCh MOTYT OKa3aTh IPEICTABICHHBIC
3alIUTHUKOM JOKA3aTCIbCTBA U apIr'yMCEHTBI ITPaBAUBOCTHU 00BSICHEHUIT €TO IIOA3AaIIUTHOTO.

Korma OOBWHSIEMBI OTpHIIACT CBOKO BHHY, a JIOKAa3aTelbCTBA TOBOPAT 00 0OpaTHOM,
CJICJIOBATEIIO TOJIC3HO BBISIBUTH OTHOIICHHE 3al[UTHUKA K ATOW TO3WIIMH U 4Yepe3 Hero yOenuTh
OOBHHSIEMOTO 3aHAThH OOJIee PEATUCTHUECKYHO JINHHUIO TOBEICHHS.

He wuckiroueHo, 4To B cilydae IMOCTABICHHOTO CIIEAOBATEIEM CIIOKHOTO, HEOXHIAHHOTO
BOIIPOCA, 3AIUTHUK MOXKET 0OPAaTUTHCS K CIICAOBATEIIO C XOIaTaliCTBOM MPUOCTAHOBUTH JIOTIPOC U
npeaoCTaBUTh cMy CBUIAHUC C 00OBHHSIEMBIM HacIUHC. Pentenue 3TOro BOIIpocCa
3aKOHOJATEIbCTBOM HE YPETYJIMPOBAHO, TaK KaK BPEeMs MPEIOCTABICHHS MOJOOHOTO CBUIAHUS B
XOJIe JIOTIpoca HUTAE He oroBopeHo. [IpemocraBienue Takoro cBUAAHUS HE OyleT MPOTUBOPEUUTH
3aKOHYy, OJJHAKO OHO MOXET pa3pylIMTh TAKTHYCCKUE TIUIAHBI CIIEJOBATENs, CBEIET Ha HET
UCTIONB30BaHMe (paKTopa BHE3AMHOCTH MpH jaomnpoce. Ho ¢ Apyroi CTOPOHBI, OHO TTO3BOJUT CHSATH
CO3JIABIIICECS] HANPSHKCHWE M HE YNIyOJIsATh HAaMETHBINWICS KOHMIMKT. B mpoTuBHOM ciydae
O0OBHHSEMBIII MOXET BOOOIIE OTKa3aThCs JaBaTh MOKA3aHUs, B PE3yNbTaTe 4Yero CIlelI0oBaTeNb BCE
paBHO OyleT BBIHYXICH TpepBaTh jgompoc. Jlo 3TOro ciemoBareib MOXKET BBISICHHTH Y
JoIpamunBacMoro 6YIIGT JIX OH HACTauMBaThb Ha MPEAOCTABJICHUH CBUAAHUA €CJIM BOIIPOC, B CBA3U C
KOTOPBIM Takass HEOOXOAMMOCTh BO3HHUKJA, OyIEeT TMOKa CHSAT, JOMPOC IMPOAOJDKEH MOCIE Yero
MPEIOCTABICHO CBUIAHUE.

Ecmu cremoBarenp pacmonaraet JaHHBIMH O TOM, YTO 3alllATHUK BO3JCHCTBYET Ha
00BHHSEMOT0, HETOOPOCOBECTHO HCIIOIB3YS CBOU
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BO3MOXHOCTH UMETh HEOTPAaHUUYEHHOE YHCIIO CBHJIAHUH HACIMHE CO CBOMM ITO/I3AIUTHBIM, a TAKHE
CIIydad, K COXAJICHUIO, HUMEIOT MECTO', OH JIOJDKEH IPENYIPEIUTh 3aAMIMTHUKA, & HHOLIA COOOIIUTh
00 UMEerIIMX MECTO (haKTaX B pETHOHAIBHYIO aIBOKATCKYIO Taary.

B mpakThke MMEIOT MECTO Cily4au KOTJa 3al[UTHUK, CUUTAIONIMI, YTO JOMPOC BEJICS C
HapyIlIeHHeM TpaB JONpPAIIMBAEMOT0, a TakKe IPH BO3HHKIIEH KOH(MIMKTHOW CHUTYyaIluH,
OTKa3bIBAETCA TMOJIUCATh MPOTOKOJ JAornpoca. Eciu pa3bsCHEHUs cClieJoBaTelis, 4TO BCE CBOU
3aMeUaHUs 3alIUTHUK MOYKET BHECTH B MPOTOKOJ, M MOMAMUCATH €r0, KaK YYaCTHUK CJICICTBEHHOTO
neicTBus, oH 00s13aH (cT. 166 4. 7 VIIK P®) He aeiicTByeT, ciaenoBareib 3aBepseT MPOTOKOI CBOEH
MOJMUCHIO, OTrOBapuBas NPHYMHY OTCYTCTBUS TIOANUCH 3aIllUTHUKA M TPEAOCTABISS EMy
BO3MOKHOCTb J1aTh O0OBSICHEHUSI IPUYUH 0TKa3a, KOTOPHIE 3aHOCATCS B TIPOTOKOJI.

B coorBerctBUM ¢ 4. 4 c1. 189 VIIK P® B x0me mompoca MOXKET NPUMEHSITHCS ayauo- U
Bujeo3anuchk. Omnako Hu B CT. 164 YIIK P®, ropopsieli 06 oOmmX mpaBuiIax MPOU3BOICTBA
cieACTBeHHbIX naecTBui, HU B CT. 190 YIIK P®, nmocBsmieHHON MPOTOKONY JIOMPOCa, HUYEro HE
CKa3aHO O BOCIPOM3BE/ICHUU PE3YJIbTATOB MPUMEHEHHS JaHHBIX TEXHHUYECKUX CpencTB. B 4. § cT.
166 YIIK P® cka3aHO O MPUIOKEHUHU K MPOTOKOITY «(OHOTPaMM JOMPOCa U KACCET BUICO3AITUCH,



OJTHAKO OTISITH K€ HE YIIOMHHAETCS, YTO JI0 3TOTO OHHU JIOJKHBI OBITH BOCIIPOU3BEICHBI YUACTHHUKAM
CIIEJICTBEHHOTO JAeWcTBUA. MeXIy TeM COBEpIICHHO OYEBHIHO, UYTO MPH MPUMEHEHHH BO BpeMs
JIoTIpoca 3BYKO3AIMCU WM BUJACO3AIIMCH  CJIEJOBATENb O053aH NPEJOCTaBUTh 3aLIUTHUKY U
JOTIpAIMBAEMOMY JIJIsl TPOCTYIIUBAHUS BCIO 3alIUCh JOIPOCca C TeM, YTOObI OHU MOIJIM yOeIUThCH,
9T0 3a()UKCHPOBAHBI BCE MOKA3aHUS, a HE TOJIBKO MX OTEIbHBIC (DPArMEHTHI, MMOITBEPKIAIOIIIE,
HampuMep, Bepcuio 00BuHEeHHA. [lo pesynpraraM MpOCIyHMIMBAHUS 3alUIUTHUKY M JOMPOLICHHOMY
JIOJKHA OBITH MPEA0CTAaBICHA BO3MOXKHOCTD 3alUCAaTh CBOU 3aMEUaHUs B MPOTOKOIL.

B cootBerctBuu co ct. 152 VIIK PCOCP pgonpoiiieHHOMY peaocTaBisigach BO3MOKHOCT,
B CJIydae ero npochObl 00 ITOM, Haru-

' Iywenxoe C.A. OpraHm3oBaHHOE IPOTHUBOAEHCTBHE PACCIIEIOBAHUIO YTOJOBHBIX €I
Teopuss u mpaktuka. CO. OpraHu3oBaHHOE NTPOTHBOACHCTBHE PACKPBITUIO M PACCIEIOBAHHUIO
IIPECTYIUIEHUH U MEpBI €T0 MpeaynpexaeHus u Heurpanusanuu. M, 1996. C. 53-55.
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caTh CBOU MOKa3aHUs coocTBeHHOpY4YHO. B HOBOM VIIK P® yka3aHue Ha Takoe IPaBO OTCYTCTBYET,
YTO, C HallleW TOYKU 3pEHMUS, SIBIIETCS ONpeIeICHHBIM HapyIIEHUEM IIPaBa Ha 3alIuTy.

Ounas cmaska, MO CYLECTBY, NPEACTaBIsIET COO0H Pa3sHOBUIHOCThH JOIPOCAa U MOTOMY B
TaKTUKE NPOBEACHMS ITHX CIIEICTBEHHBIX NEHCTBUI MHOTO 00miero. OgHako MpoBeIEeHUE OYHOMN
CTaBKH, KOHEYHO, MMEET CBOM OCOOCHHOCTH, KOTOpbl€ HpEXJAE BCErO0  BBI3BIBAIOTCSA
IIPOTUBOPEYMBBIM XapaKTEpOM MaTepHalioB J€ja, MOCIYKUBIIUM OCHOBAaHUEM JUIsl MPOBENCHUS
JTAHHOTO CIJIEJICTBEHHOIO JEHCTBHS, U y4acTHEM B HEM OOJbLIero 4ucia Jull, (GakTHUECKH ABYX
JonpamuBaeMbix ofHoBpeMeHHO. B cT. 192 VIIK P® 4yerko ompezneneHo, 4yTO O4Has CTaBKa
IIPOBOJIUTCS MEXAY [BYMs paHee AONPOUICHHBIMH JIMIIAMH, B TOKA3aHMSIX KOTOPBIX HMMEHOTCS
CYLIECTBEHHbIE TPOTUBOPEUHSI.

IIpu BceM MHOrooOpa3uu KOHKPETHBIX IOBOJIOB JUISI OYHOW CTaBKM HPOTUBOPEYHs B
OCHOBHOM MOTYT OBITh CBEIEHBI K Jade 3aBEJJOMO JIOKHBIX IMOKa3aHWU WIN J10OpPOCOBECTHOMY
3201y ICHUIO.

[Ipu nade JNOXHBIX MOKa3aHWM, KacaroIIMXCs YJIMYEHUS OOBUHSIEMOIO, y4acTUE B OYHOMU
CTaBKE €0 3aIllIUTHUKA MOXKET ObITh OYEHb MOJIE3HBIM. DTO TOT CIIydail, KOI/la HHTEPECHI CIIEICTBUS
U 3alUThl B pa300Jaue€HUM JIOKHBIX NOKAa3aHWH COBNAAAIOT M CJIEAOBATENO IOJIE3HO INPUBIECYDb
3alUTHUKA K BBIPAOOTKE TAaKTHUKU MPOBEACHHMS OYHOW CTaBKH, (OPMYJIMPOBAHUIO BONPOCOB,
OTIpeNIETICHUI0 NX 00beMa U OYEPETHOCTH.

Bo3nukaer smmbe omuH BaxkHbIA Bompoc. Crarbs 49 VYIIK PC®OCP Tpebosana
00s13aTEBHOTO YYacTHsl 3alllUTHUKAa B CYyIeOHOM pa30HparenabcTBE IO JeiNaM JIUI, MEXIy
MHTEpecaMM KOTOPBIX MUMENHCh MPOTUBOPEUUS M €CIM XOTd Obl OAMH M3 HUX MMEJ 3alluTHHUKA. B
HOBOM YIIK P® Takoe nmpaBwiio MO COBEPIICHHO HEMOHATHOW IIPUYHMHE UCKIIIOUeHO. Hecmorps Ha
9TO, C HAllled TOYKHU 3PEHMS], €CJIM y OJHOTO YYaCTHHMKA OYHOM CTaBKHM MMEETCS 3alUTHHK, TO OH
JIOJDKEH OBITh U 'y APYTOro, IPUYEM HE TOJIBKO B CYZIe, HO U NPU NPEIBAPUTEIBHOM pacciel0BaHuH,
IpUYEM 3TO JOJKHO OTHOCHTHCS HE TOJBKO K OOBHMHSEMBIM, HO M K YYaCTHUKY OYHOW CTaBKHU -
CBUJETENIO, KOTOPBIM, KaK W3BECTHO, B HACTOSIIEE BpeMs IPH JONPOCE MOXKET IOJIb30BaThCS
MIOMOIIIBIO aJIBOKaTa. MakCUMaJIbHO MOJIHO MCIIONIB3YSl Y4aCTHE 3allUTHUKOB B XOAE OYHOM CTaBKU
CJIEZIOBATENb 3HAYMTEIBHO OOJErduT cebe aHajau3 J0Ka3aTeiabCTB IO JETy U BbISICHEHHE, KTO U3

JOIIpalllnBACMBbIX TOBOPHT IIPpaBOY.
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OO0bIyHO, 1eN1ecO00pa3HO MPOBOAUTH OYHYIO CTABKy HauMHAs C MOKAa3aHUM JHIa, KOTOpOE,
10 MHEHHMIO CJIeJJOBaTeNs, JaeT MpaBuBble 00bsicHeHUs. [Ipu 3TOM Hal0 MpeceKkaTh MONBITKUA COUTh
ero ¢ TOJNKy, 3almyTarb, a TeM Oojee 3amyrarb IIyTeM BBICKa3bIBaHUS YIpo3 B €ro ajpec.
[IpencraisieTcs Takke, 4TO 3AIIUTHUKY CIETyeT MMO3BOJIMTH 3a/1aBaTh BONPOCHI JIUIIb MOCIE TOIO,
KaK YYaCTHUKHM OYHOM CTaBKM JaJyT NOKa3aHUS U OTBETAT HA BOIPOCHI APYT ApPyra.

Hu cnenoBarento, HM 3alIMTHUKY HENb3s1 BCTYNATh B CIOP WM NPEpeKaHHUe C y4aCTHUKAMH
OYHOM CTaBKH, TaK KaK B 3TOM CIIyyae, OHM BO3BOJAT ce€0sl Ha YPOBEHb JIONPALINBAEMBIX, YTO JA€T
JMIIb OTPUILIATENIbHBIE pe3ynbTaTbl. B ToXke BpeMs HE CTOUT MellaTb OOMEHY peIuIMKaMH MEXIy



Y4aCTHUKaMU OYHOM CTaBKH, I'/IC€ 3alllUTHUK, KaK IMPAaBUJIO, 3aHUMACT BECCbMa aKTHBHYIO ITO3UIHIO,
TaKk Kak B psjie CIydyaeB OH OBIBA€T OCBEAOMJICH O HEKOTOPBIX IETAIIX COOBITHS JIydlle, 4eM
CIIe/IOBATEb.

[IpoBenenne OYHOM CTaBKM WHOT/A CBS3aHO C HEXEJATeNbHBIMH IMOCIEACTBUSMH, TaK KakK
BO3HHKACT yrpo3a CKJIOHCHUA mpaBauBOTO Y4aCTHHKaA K Jgadec JIOKHBIX HOKaSaHI/If/'I,
OIIPaBIBIBAIONINX JIPYTOr0 YYacTHHKA. Y4YacTHEe 3allUTHHKAa Ha CTOPOHE IIOCIIEIHEr0 WHOTHAA
YCWJIMBAET €r0 BIMSIHUE Ha CBOETO BU3aBU. [103TOMYy pexkoMeHIyeTCs NMPOBOAUTH OYHYHO CTaBKY
MEXKIy «aBTOPUTETHBIM» OOBHHSEMBIM M Oojee ciaObIM, HampuMep MEXIYy B3pOCIBIM U
HECOBEPIICHHOJETHUM, JIUIIbL B TEX CJlydyasx Korma Oe3 AITOro Helb3sh OOOWTHCH M Korja
BO3/ICHCTBHE OJHOTO YYAaCTHHWKA Ha JPYroro MOXXHO HEHTpaln30BaTh, B TOM YHCJIE C ITOMOIIBIO
3aIMTHHKA.

AHanu3 CIeICTBEHHON NMPAKTHKH JaeT OCHOBAHUS YTBEp)KIaTh, YTO MHOTZA OYHAs CTaBKa
MMpOBOAUTCA TIPHU OTCYTCTBUH CYIICCTBCHHBIX HpOTI/IBOpe'-II/If/'I B IIOKa3aHHAX, a JIMIIb C ICJIbIO
«3aKpeTuTh» paHee JaHHbIC TOKa3aHMs. 3alUTHUK MOXET IMPOTECTOBATh MPOTHB TaKUX JEHCTBUIl
cleoBaTelsl MpU HEOOXOIUMOCTH OoOpamasch ¢ kano0oi K Haa3MparolleMy 3a CIEeICTBHEM
HPOKYpOPY.

Yro kacaercs Y4aCTHHKaA OYHOI CTaBKH, OAOIICrO0 HEBCPHBIC IMOKA3aHUA JIMIIb B CUITY
3a0JTy’KICHUS, TO €My OKa3bIBaeTCsl MOMOIIb B YCTPAHEHHH 3TOTO 3a0TyKACHUS, KaK 3TO JeTaeTcs
npy 0OBIYHOM JIOTIPOCE.
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3.3. Huwie cneocmeennoie oeiicmeus

CrnencTBeHHas MPAKTHKA IMOKA3bIBACT, YTO 3AITUTHUK YaIlle BCETO MOSBISETCS BIICPBBIC npu
npeovssieHuu 008UHeHUs, XOTS B HACTOAIEE BpeMs, B CBA3M C JOMYCKOM 3allUTHUKA Ha
3HAYUTENHHO 00JIee paHHUX CTAJAMSIX PacCie0OBaHUS MPECTYIUICHWH, OH HEPEIKO BCTYIAET B JCIIO
U paHee.

K cokaneHuto, TOCTaHOBIICHHE O TPHBJICYCHUHW B KadeCcTBE OOBHHSIEMOTO HE BCeEraa
JIOCTaTOYHO MOTHUBHUPOBAHO, 0OCTOSITENIHLCTBA COBEPILICHUS TPECTYIICHUS B HEM HE TIPHUBOJSATCS, HE
YKa3bIBAIOTCS KBATU(UIIUPYIOITHE TPU3HAKU. PasymeeTrcs, 0OOBUHSIEMBIN M €T0 3alIUTHUK HE MOTYT
B(b(l)eKTI/IBHO 3alMUIIATBCA OT MPCABABICHHOIO O6BI/IHCHI/I$I, COCTAaBJICHHOT'O B O6IIII/IX BBIPAXKCHUAX.
Kakune oOBsICHEHHUS 110 CYIIECTBY MPEAbSIBICHHOTO OOBUHEHUS MOXKET JaThb OOBHUHSEMBIN, €CIIM OH
HE 3HACT OCHOBAHMI (JIOKa3aTeNbCTB) ITOr0 OOBUHEHHMS? He MoxeT OOBHHSEMBIN MPU ITUX
YCJIOBUSIX BBIJIBUHYTh OOOCHOBaHHBIC OOBSICHEHHS B CBOIO 3alllMTYy, 3aABUTHh HEOOXOIUMBIC MJIS
ATOTO0 XojaraicTBa. VIMEHHO TOSTOMY OOJBIIMHCTBO XOAATANCTB 3asBISIETCS TPU OKOHYAHUHU
paccienoBaHus, MOCJe O3HAKOMJICHHSI CO BCEMH MarepuajaMiy Jella, a, KaK YyKe yKa3bIBaJlOCh,
YIOBJIIETBOPUTH UX MOCIIE OKOHYAHUS PACCIIEIOBAHUS YACTO TPYAHO MM MPOCTO HEBO3MOXKHO.

Hemnony4yenne oOBSCHEHWH 4YacTO BPEIWT W CIEIOBATENIO, TaK Kak OH HE 3HAET, Kak
0OBHMHsIEMBbIII OyleT ompoBeprarb INPEAbSBICHHOE €My OOBMHEHHE, YTO OH CKaXKeT 10 IIOBOAY
coOpaHHBIX Ha JIaHHBIH MOMEHT JIOKa3aTelbCTB. B pe3ynasrare ClEACTBUE 3aTATHBACTCH,
BO3MOKHOCTb CBOCBPCMCHHOT'O MMOJYUCHUA JOMOJTHHUTECIBHBIX JOKAa3aTCIbCTB YTPAYUBACTCA.

3alMTHAK ~ MOXET OOOCHOBAaHHO IMOTpPeOOBaTh OT  CJENOBaTeNsl  KOHKPETHU3AIUU
MMPEABABICHHOIO 06BI/IHGHI/I$I, B HYaCTHOCTH, YKa3aTrb B IIOCTaHOBJICHUU KOHKPCTHBIC
KBATH(UIIUPYIOIINE TPHU3HAKK TPECTYIUICHHUS, a B TPEIBSIBICHUU OOBHHECHHS C OJIAHKETHOU
III/ICHOSI/IHPIeﬁ MMPAMO YKa3aTb KaKM€ KOHKPCTHBIC IIpaBUJia HAPYIICHLI 06BI/IH$ICMI>IM.

3ammTHUK Oy/leT Tak)Ke COBEPIICHHO MpaB, yKas3bIBas, UYTO «3aBBIIMICHHAs» KBaTU(GUKAIIISI
MNPECTYIIICHUA TP NPCABABICHUN 06BI/IHGHI/I$I TAKXKC HapylmacT mnpaBo O6BI/IH$I€MOFO Ha 3alIuTy U
CO3/1aeT YCJIOBUS JJI HAPYIICHUS IPYTUX KOHCTUTYIIMOHHBIX MPaB.

Ecnu peiictBUTEIbHO COOpaHbl JOCTaTOYHBIE TOKA3aTEIbCTBA, JAIOIIME OCHOBAHHE IS
MIPEIBSBIICHUS] OOBUHEHHUSI, TO HE HAJI0 OMACaThCs CCHUIKM HM OCHOBHBIC M3 ATHX JIOKA3aTeIbCTB B
MOCTaHOBJIE-
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HHH O IIPUBJICUCHHUH B KaUCCTBC OOBHHSIEMOTO. COO6H.[€HI/IG O6BI/IH$ICMOMy JOKa3aTCJIbCTB HEC MOXCT



MPUBECTH K WX JUCKPEIUTAINH, CCJIM 3TH JIOKA3aTebCTBA JIOCTATOYHO MPOYHBI. OOBUHSEMBIA U
€ro 3alllUTHUK IMONydaT MpPU ATOM 3HAUUTENBHO OoJiee MOMHOE TMPEACTaBICHHE O CYUIHOCTU
MPEIBIBICHHOTO OOBHHEHHS M CMOTYT 0Oo0Jiee TOTHOIICGHHO OCYINECTBISATH 3aIHTy, YKa3bIBas Ha
UMEIOLTUECS, C UX TOUKH 3pEHUsl, HeIOPaOOTKU CIIE/ICTBUSI.

[TocTaHOBNIEHNE O MPUBJICUCHUU B KAaue€CTBE OOBHHSEMOTO HE MOXET OBITh IMOCTPOCHO Ha
Jorafkax ¥ TMPeINoioKeHUs X, a JODKHO 0a3upoBaThCsi Ha KOHKPETHBIX J0Ka3aTelbCTBax,
HCCJIEIOBAHHBIX MPOIECCYATbHBIM ITyTEM.

3aKoH OOSI3BIBAET CIIEJOBATENS Pa3bsCHATH OOBUHIEMOMY CYIIHOCTh TPEAbSIBICHHOTO
o6BuHeHus (4. 5 ct. 172 YIIK P®), HO 3TO HE UCKITIOYAET MPaBO 3alIUTHUKA CIENATh TO KE CaMoe,
OoJee eTaTbHO OCTAHOBUBIIUCH HE TOJIBKO HA CYIIHOCTH OOBHMHEHHS, HO M Ha €ro MOCJIEICTBUSX,
U CJIe/IOBaTeNIb HU B KAKOW Mepe He JOHKEH MPENITCTBOBATH TOMY.

3alMTHUK MOXKET NOTpeOoBaTh MPEAOCTaBICHHUS €My CBHJAHUS HaeAMHE 0 TOTo, Kak
OOBHHSIEMBIN TIOAIMMUIIET TOCTAHOBIICHUE O MPEIBSIBICHUH OOBHHEHUS W TIOCIIEAYIOIETO JIOTpOoca.
[Tpu 3TOM CChLIKa ciieoBaTesl Ha HEMPEMEHHOE BBIMOJIHEHNE TPEOOBAaHUS 3aKOHA O HEMETICHHOM
MIPOM3BOJICTBE JIOTIPOCA TOCIE TpeabsiBieHus: ooBuHsemomy ooBuHeHus (4. I ct. 173 YIIK P®D) ne
MOKET OBITh MpU3HAHA a0COJIOTHOW, TaK KaK OOBHHSIEMbIN BIIPaBE OTKA3aThCs JaBaTh MOKa3aHUS
JI0 TeX TOop, TIOKa HE pa3depercsi B CYIIHOCTH OOBUHEHMS, a JJII DTOTO OH MOXET MOTpeOdOBaTh
MPEIOCTABICHUSI €My CBHJAaHUS HaelWHE C 3allUTHUKOM. TakuM oOpa3oM, 4TOOBI TOIYYHUTH
MOKa3aHUsl OT OOBUHSIEMOTO TOCIIE MPEAbIBICHUS eMy OOBHHEHUS CII€0BATEIb BBHIHYKJIEH OyneT
YIOBIETBOPUTH MOMOOHOE XONAaTalCTBO M CMOXET OCYIIECTBUTH MOJIHOIICHHBIM JOMPOC JIHIIb
MOCJI€ TOTrO, KaK OOBUHSAEMBIN BCTPETUTCSA HACIUHE CO CBOUM 3AIIUTHUKOM.

B cootBerctBuu co ct. 171 VIIK P® nocraHoBieHHe O MPUBJICUYCHUU JIMIA B KaueCTBE
OOBHUHSIEMOTO CJIEIOBaTElb BBIHOCUT IIPU HAJUYMHM JOCTATOUYHBIX JIOKA3aTeNIbCTB, JAIOIINX
OCHOBaHHA Ui OOBHHEHHS JHIIA B COBepuIeHHH TmpecTyivieHus. C TMosiBIeHHEM B Jefe
0OBHUHSIEMOTO CIEACTBUE MMpuoOpeTaeT 0ojiee KOHKPETHBIM U IEJIeyCTPEMJICHHBIN XapakTep. Y
O0OBHHSIEMOTO U €T0 3al[UTHHUKA TOSBISIETCS
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BO3MO)KHOCTh 3HAYMTEIBHO OOJiee IMOJHO HCIOJIb30BaTh BCE BO3MOXKHBIC IO 3aKOHY CpEICTBA
3aIUTHIL.

Kak yxe yka3pIBajoCh, NMPAKTHUKA, MIPU KOTOPOW JIUIIO CTAHOBUTCS OOBHHSEMBIM TOJBKO K
KOHILYy TIPEJIBAPUTEIHHOTO CIEACTBUS WIH JJaXKe B MOCIEIHUIN €ro JeHb U ONPAIINBAETCS ITOUTH 10
KOHIIA CJIE/ICTBUS B KQU€CTBE CBUJIETENIA C NMPEAYNPEkKACHUEM 00 OTBETCTBEHHOCTH 3a OTKA3 C Aa4M
MOKa3aHuM, sSBIsETCS TPyObIM HapylIeHHeM MpaBa Ha 3amuTy. Ho B Toxe Bpems kanoObl 1o
JAHHOMY TIOBOJIY 3asiBISIIOTCA KpaiHe pEeIKo, TaK Kak TMCHXOJOTHYECKH JHUIy KoMQopTHEee
YHCIUTHCS CBUETEIIEM, a HE OOBUHSEMBIM, Ja U U30paHHe MEpbl IPECEUSHHS 3TO OTTATUBACT.

CnenoBarenb JOHKEH ObITh TOTOB K TOMY, YTO 3aIUTHUK B XOJI€ CIEACTBHSI MOXET 3asIBUTh
XOJlaTaiicTBO 00 M3MEHEHUU MPEAbSIBICHHOTO OOBUHEHUS, HAIPUMEp, MPHU TMOJYYCHUU JaHHBIX B
KaKoOM-TO 4YacTW OIpOBEPralIluX OOBUHEHME. 3alIUTHUK MOXET 3asBUTh XOJaTailiCTBO O
MPEKPAILEHUN YTOJIOBHOTO JeNia TOTHOCThIO WJIM B KAaKOM-TO 4acTH, CUMTAsl, YTO MPEIbSIBICHHOE
00BHMHEHHE MaTepuajJaMH Jiejla He MOATBEPKIACTCsl U PUBOAUT CBOU KOHTPAOBOAbI. CienoBareito
HE HAJ0 cpa3zy e OTMETarb TaKoe XOJIaTaliCTBO, a HEOOXOIMMO eIle pa3 MPOBEPUTH BCIO
000CHOBAHHOCTb CBOMX YMO3aKJIOUEHHH, YUUTHIBas JOBOJbI 3alIMTHUKA. TOJIBKO IOCIE 3TOTO B
Xo/laTaiicTBe MOXeT OBITh OTKa3aHO HIJIM OHO IMOJNHOCThIO JHOO B Kakoi-TO dYacTu OyaeT
YIOBJIETBOPEHO.

[Tpu nepBOHAYAILHOM OCMOMmMpe Mecma Npoucuiecmsusi IOA03pEBAEMbId WIH OOBUHIEMBIN
IPUCYTCTBYIOT PEIKO, TaK KaK B OOJBIIMHCTBE CIy4aeB OHU B IPOLECCYaJbHOM IIJIaHE €Ile He
CYUIECTBYIOT. B CBsI3u ¢ 3THM peako Mpu MEepBOHAYAIBHOM OCMOTPE MPHUCYTCTBYET M 3alIUTHUK,
3aT0O TpHU TOBTOPHBIX OCMOTPAaX MeECTa IPOUCHIECTBHUS, OCYLIECTBISIEMOIO C y4acTUEM
MOJI03PEBAEMOT0 UM OOBUHSEMOTO, TMPUCYTCTBHE 3alIUTHUKA OYEHb MOJE3HO M B CBA3HM C ATHUM
JKEJIaTENIbHO.

Yyactue B OCMOTpE MOAO03PEBAEMOTO WM OOBHHIEMOIO HEPEIKO JaeT BO3MOXKHOCTh
BBISICHUTH psAJl OOCTOSTENBCTB, KOTOpble 0€3 OOBACHEHUH YCTAaHOBUTb HEBO3MOXHO, a JAaHHBIE
0OBsICHEHHSI, pa3yMeeTcsl, B ONpENeJIeHHOW Mepe, KOHTPOIUPYIOTCS MPUCYTCTBYIOIIUM Ha 3TOM



CJIICACTBECHHOM Z[efICTBHI/I AU THUKOM.

OOBUHSEMBIH, TOAO3PEBACMBII M WX 3AIIMTHUKU MPUBIEKAIOTCI K OCMOTPY MeECTa
MPOMCIIECTBHS C IENBI0 OKa3aHMs IOMOIIHM B Oojiee MOJTHOW U TOYHOHM (hPUKCAIH er0 0OCTaHOBKH,
OOHapYKEHHSI MaTepH-
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aJbHBIX CJIEMOB M HMHBIX BEIIECTBEHHBIX JOKA3aTEIbCTB, YSICHEHUS MEXaHU3Ma IPOMUCIICCTBUS.
OOBUHSAEMBIN, TPU3HAIIMK (aKT COBEPIICHUS NPECTYIUICHUS, MOXET TOYHO YKa3aTh MECTO
MIPOUCIIIECTBUS, PACCKA3aTh KAK OHO MPOUCXOUIIO, KTO TJI€ HAXOAWIICS M UTO JIeJial, MOJCKa3aTh IJie
MOTYT OBITH CJIE/IBI TPOUCIIISCTBHUS U MHBIC BEIIECTBEHHBIC I0KA3aTEILCTBA.

YyactTue B OCMOTpe 3allUTHUKA CIOCOOCTBYET TIOJHOMY  COOJIOACHUIO  BCEX
MPOIIECCYANTLHBIX TTPaBUJI €0 MPOBEICHUS, YCTPAHIET HEPEAKO UMEIONINE MECTO MPOIIeCCyabHbBIE
«YTIPOILIEHYECTBAY.

3alMTHAK MOXKET XOJaTalCTBOBATh O MPUIVIAIIICHUH JIJI YUaCTHs B OCMOTPE CIEIUAJIUCTA,
MPUYEM MOXET MHOTJIa Ha3BaTh TAKOBOTO, MOXKET yKa3aTh Ha I€J€CO00Pa3HOCTh U3BITHS C MECTa
MIPOMCIIIECTBUSL OTPEACICHHBIX TPEIMETOB W CJIENOB W WX (UKCAIHMH C HCIOIh30BAaHUEM
COBPEMEHHBIX, @ HE YCTapeBIIUX METOJOB U TEXHUYECKUX CPEJCTB, OOpaTUTh BHUMAaHHE Ha
HEOOXOMMOCTh TINATEILHOW YITAKOBKM M OIeyYaThiBaHHUs H3bATOr0. ClemoBaTelro HEoOXOIUMO
MPHUCITYIINBAThCSI K TAKUM COBETaM M XOJaTalCTBaM, OCOOCHHO B HACTOsIIEEe BpeMs, KOTJa B
aJBOKATypy TMPHUIIUIO MHOTO JIHI], paHee padOTaBIIMX MHOTO JIET CJICIOBATCIIIMH M HMEIOIINX
XOPOIITYI KPUMHUHAIUCTUYECKYIO TOATOTOBKY.

3alMTHUKOM MOTYT OBITh C/IEJIaHBI CYIIECTBEHHBIC 3aMEYaHMsI, KaCAIOIINECs COACPKaHUS
MIPOTOKOJIa OCMOTpPA U 3asBJIEHA MPOCKOA O €ro JOMOITHEHUH, UTO TaKXKe B HHTEPECaX CICIACTBUS.

WNHorna 3alMTHUK TIPUCYTCTBYET HpU OCBUOEmelbCMB08AHUU CBOETO TOI3AIIMTHOTO,
MHTEPECYSICh TMPEXJIE BCErO BBISBICHHEM OOCTOSTENBCTB, TOBOPSIIMX O €r0 HEBUHOBHOCTU WIIU
SIBJISTFOIIIMXCST CMSITYAIOIIUMH OOCTOATENbCTBaMH. [103TOMY HacTONWYHMBBIC BOMPOCHI 3alIUTHHKA,
Kacaroluecs JaHHBIX MOMEHTOB, HE JIOJDKHBI BbI3BIBATH TMPOTHUBOJACHCTBUS U pa3pakeHUs
cnenoBarens. Pazymeercs, 4TO MPHCYTCTBYIONIUN TIPH OCBUACTEIIBCTBOBAHUM 3alTUTHUK JIOJDKEH
OBITH TOTO K€ T0JIa, YTO U OCBUCTEIHCTBYEMBII.

B coorBerctBUM ¢ 4. 2 cr. 179 VIIK P® nocraHoBieHHEe O MPOU3BOJCTBE
OCBU/JICTEIILCTBOBAHUS 00S3aTENIbHO /IS JIMIAa, B OTHOILIEHHWHU KOTOPOTO OHO BBIHECEHO, OJHAKO
BOITPOC 3TOT HE TaK MPOCT, MHCHUE O BO3MOXHOCTH MPUHYIUTEILHOTO OCBUICTESIILCTBOBAHUS JINIIA,
OTKa3bIBAIOIIETOCS OT MPOBEACHUS B OTHOILIIEHWU HETO 3TOTO CJIEICTBEHHOTO JACHCTBUS, 1aBHO YyiKe

BBI3BIBAET CIIOPBHI.
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Jns cnenoBatestsl, Kak U JJIs y4acTBYIOILETO B OCBUIETEIbCTBOBAHUHU 3AIIUTHHUKA, OOJIBIIOE
3HAYECHUE UMEET PACCMOTPEHUE HPABCTBEHHOI'O aCIEKTa PUHYAUTEIIBHOIO OCBUIETEILCTBOBAHNUS.

IIpn ocymiecTBiIeHUN CIEICTBEHHBIX JCWCTBUN HENOIYCTUMO YHUKEHUE JOCTOMHCTBA UX
YYaCTHUKOB, a IPUHYKICHHE K OCBUIETEIbCTBOBAHUIO JIMIO, €My IIOABEpraroleecs, HHOIIa
BOCIIPUHMMAeT MMEHHO KaK YHIKAIOUIEe €ro JOCTOMHCTBO, KaK IIOCATarejIbCTBO HA
KOHCTUTYLIHOHHOE IIPaBO YEJIOBEKAa - HEINPUKOCHOBCHHOCTh €ro JUYHOCTH. Bor mnouemy
€CTECTBEHHBIM IIPEICTABIISECTCS BOIIPOC, IPABOMEPHO JIH, ONPABAAHO JIA MOPAJIbHO OCYIIECTBICHHE
IPUHYAUTEIBHOTO OCBUETEIbCTBOBAHUA. MEXy TEM B MHTEpecax CIEACTBUS YacTO HEOOXOAUMO
KaK MOXHO CKOpee IIPOBECTH 3TO JCWCTBHE, HMHA4e CIEAbl Ha TeJe JIMIa, IOAJIEXkKAIlero
OCBHJICTEJIb,CTBOBAHUIO, MOTYT BHMJOM3MEHHUTbCS WIM BOOOIIE HCYE3HYTh U TOTOMY 0e€3
HEMEUIEHHOTO OCBUJIETEIbCTBOBAHNSA O0OUTUCH HEMb3S.

Hcxonss U3 BCEro M3JI0XKEHHOIO, CIEAOBATENI0 M 3AlIMTHUKY JIMLA, KOTOPOE HYXHO
OCBHJICTENILCTBOBATh, HEOOXOAMMO HAWTH 3aKOHHBIE IMYTH U CpPEACTBA, YTOOBI YOEIUTH €ro B
HEOOXOIMMOCTH OCBUETENbCTBOBaHUA. lloanepkuBas TOUKy 3peHHMsS CBOEro MOA3AIIUTHOIO
3alUTHUK JIOJDKEH UCKaTh IYTH, MO3BOJISIIOIIME OOOMTHCH 0€3 OCBUIETENBCTBOBAHMSI, BBISICHSS
JICMCTBUTENIBHO JIM OHO KpaiiHe HeoOXOOuMO U 00OHTHCh Oe3 Hero Henmb3s. Eciau Takue myTH He
HaWJIeHbl, TO OH JIOJUKEH Pa3bsiCHUTh CBOEMY IIOA3ALIUTHOMY, YTO PELICHUE CIIECAOBATEIS MOMKET
OBbITh UCIIOJIHEHO MPUHYIUTEIBHO, HO U 3TO BO3MOXKHO MPUHECET OOJNIBIINNA MOPAJIbHBIN Bpell, YeM



caMO OCBHUJIETEJILCTBOBAHKE, IPOBEACHHOE C COITIACHS JIMIIA.

Pemenne crnepoBatens O TMPOBEACHUU OCBHJIETEIHCTBOBAHUS MOXET OBITH 00KallOBaHO
3aIIUTHUKOM HAaJ3MPAIOLIEMY 32 CJIEJCTBUEM MPOKYPOPY U MO BO3MOXHOCTH, €CJIM ITO MO3BOJISAET
BpeMSi, He JIOJDKHO MCTIONHATHCA JI0 MIPUHSTUS PEIICHHUs M0 3TOU *kayobe.

B npakTtuke Hepenku credcmeeHHvle Oelcmeus ¢ 8bIXOOOM H0003DesaemMozo Uil
008UHAECMO20 HA MeCcmo npoucuiecmsus C UENbI0 YTOYHEHHs JeTaneil coObITHS, MPOBEPKU
MPABUJILHOCTH PAHEE JIAHHBIX IMOKA3aHUMN, YCTPaHEHUS MPOTUBOPEUHIA B IMOKA3aHUSAX, OCOOCHHO 10
TPYNIIOBBIM JefiaM, KOrJa MoKa3aHUsl HECKONBKUX TMOJ03PEBAEMbIX MU OOBHHSEMBIX PacXOJsTCH,
HE COIVIaCyIOTCs C IIOKa3aHUSIMHM CBHJIETENIEH.

[IpoBepka mokazaHui Ha MecCTe, OCyllecTBisieMas Ha ocHoBaHuu cT. 194 YV IIK PO,
SIBJISICTCSI KOMIUICKCHBIM CJICZICTBCHHBIM JICHCTBU-
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€M, B KOTOPOM COYETAIOTCS OT/IEIbHBIE JIEMEHTHI OCMOTPa MeCTa MPOUCHIECTBUS, CIEACTBEHHOTO
OKCTIEPUMEHTA, TPEIbSIBICHUS JUIS OMO3HAHUs, Jorpoca. [loaTomy Bce uTo OBUIO CKa3aHO 00
Y4acTUU 3alUTHUKA B ATHX CJEJICTBEHHBIX ACHCTBHUSIX OTHOCUTCS M K NPOBEpPKE MOKa3aHUN Ha
MecTe.

Ba)kxHpIM MOMEHTOM B MOJATOTOBKE W MPOBEICHUHU MPOBEPKH MOKa3aHUIN Ha MECTE SBISETCS
TIIATEJIBHBIA TPEIBAPUTEIBHBIN JOMPOC JIKIAa, KOTOpoe OyIeT B HEM y4acTBOBATh, IO TMOBOAY
MOAPOOHOTO OMUCAHUS MeCTa MPECTYIICHUs, TOIX00B K HEMY U YKa3aHUs TJe U KaKue AeHCTBUS
OHO COBeEpLIAJIO.

[TockonbKy mpoBepKa TMOKa3aHWM Ha MeCTe OueHb OJM3Ka MO CBOEH MpolleccyanbHON
MPUPOAE U JIOMPOCY, © OCMOTPY MECTa MPOUCIIECTBUS, B HEH, B MPUHIUIIE, MPUMEHUMBI Yy¥KE
U3TIOKEHHBIE paHee PEKOMEHIAlMU IO TaKTUKE MPOBEACHUS JTUX CIEICTBEHHBIX NEHCTBHI C
y4acTUeM 3allUTHHKA, HO, pa3yMeeTcsl, €CTh U HEKOTOPbIE 0COOEHHOCTH.

K Bompocam TakTHKU OTHOCHUTCS, MPEXKIE BCEro, caMO pPEeLICHHE CJeNoBareis MPOBEPUTH
MoKa3aHusi 00BUHSAEMOTro Ha MecTe. Hampumep, eciii 0OBUHSEMBIN HE MTPU3HACT Ce0si BHHOBHBIM H
MOJTHOCTBIO OTPHIIAET MpeObIBaHME Ha MECTE MPOUCHIECTBHUS, TO O KaKOM IOKa3e ero JeHCTBUM
MOXKET UITH peub? 4

[Inan npoBeneHUs] MPOBEPKHU MOKA3aHUM Ha MecTe, TOMUMO OPraHU3alMOHHBIX MOMEHTOB,
CBSI3aHHBIX C BEHIOOPOM BPEMEHH €€ MPOBEIACHUS, ONPECICHIEM COCTaBa yUaCTHUKOB, oOecrieueHne
TPAHCIIOPTOM U Tpouee, TOHKEeH MpeayCcMaTpUBaTh TOUHOE PACHONIOKEHNE YYACTHUKOB U MOPSIOK
CIICJIOBAHUS IO MapIUIPyTy ABWKCHUS K MECTy TPOUCIHICCTBHS M HAa HEM. JTO mMeeT ocoboe
3HaYeHHE B TeX CIIydYasX, KOrjla MpoBepKa MOKa3aHWW MPOBOAUTCA Ha OONBIIONW TeppUTOpUH (B
napke, Jecy, IpOU3BOJICTBEHHOM IOMEUIEHUH U T.J.).

Ecnu ects omaceHus: B yTpare cieloB MPECTYIUICHUS WIA U3MEHEHUI B MCUXOJIOTHYECKOM
HacTpoe OOBUHSEMOrO, KOTOPBIM BIAPYT MOXKET OTKa3aThCsl y4acTBOBATh B JIAHHOM CJIEJICTBEHHOM
JEHCTBUH, TO CIIEOBATENb JOJDKEH €ro MPOBECTH HEMEJIEHHO. B 3ToM ciyyae MOTYT BO3HUKHYTh
CIIO)KHOCTH C TIpUIVIAIIEHUEM 3allUTHHKA. Bo BCSKOM cilydae eMy HaJl0 CPOYHO COOOLIUTH O
MPOBEJICHUHM TPOBEPKM IOKAa3aHUW Ha MECTe W, €CIM OH HE SBUTCS, a MPUCYTCTBUE €ro He
00s13aTeNIbHO, IPOBECTH CIIEICTBEHHOE JICHCTBHE O€3 €ro y4acTHsl.

HenocpeactBeHHo mepea MpOBEIECHUEM IMPOBEPKH IOKA3aHUNW HAa MECTe CJeloBareib
JTOJDKEH Pa3bsICHUTH MPOLIeCCYyaIbHbIE MPaBa UX
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y4acTHUKaM, TMpeaynpeAnTb O HEIOMyCTUMOCTH KaKuX-TM0o JeicTBuil 0e3 paspeiieHus
clIeZloBaTesl. YCTaHaBIMBAEMbIN CIIE0BaTeNIeM MOPSA0K IPOBEACHUS ITaHHOTO CIIEICTBEHHOTO
JIEUCTBHSI TIOJTHOCTBIO OTHOCHUTCS M K 3alIUTHUKY, KOTOPBIM, pa3yMeeTcsl, MOXET JAeslaTb CBOU
3aMe4yaHMs, HO HE BMEIIMBAsCh B XOJ CJEICTBEHHOIO JEWCTBUSA, a IIOCIE €ro OKOHYaHUS.
3amedaHust 3TU 3aHOCSITCS B POTOKOJI U CJIEIOBATENIb COOTBETCTBEHHO HAa HUX PEarupyer.
TaxkTHueckoe NMpaBUIO HAUMHATh JAHHOE CJIEJICTBEHHOE JEHCTBHE CO CBOOOJHOIO pacckasa
JUIA, YbHM TOKA3aHUs IMPOBEPSIOTCA, JOMONHIETCA TEM, 4YTO B IPOLIECCE paccKaza OHO MOXKET
CBOOOIHO TepeMeriaTbcs M JeicTBoBaTh. [IpuHMMaeMble TpU 3TOM Mepbl 0€30MacHOCTH, €CIH
JUI0 HAXOAMUTCS TOJ CTpakel, He MOKHBI MellaTb OOBUHSEMOMY IOKa3aTh TO, YTO OH CUHUTAET



HY’KHBIM. 3]1eCh OYE€Hb Ba)KHA 3ajjaya 3allUTHUKA - CIEAUTh UMEHHO 33 CaMOCTOSTEIbHOCTBIO
JEMCTBUI CBOEro MOA3AIIUTHOIO, YTOOBI €My HHMYEro He IOJCKa3blBajJM WJIM HE 3aJaBaliid
HABOJISIIME BOIIPOCHI.

TakTuyecku MpaBUIBHO, KorjJa OOBHMHsAEMBIH OyneT WATH BHEpeAH, 3a HUM, B
HETIOCPECTBEHHOW ONMM30CTH, OyIyT HAXOAWUTHCS TOHSATHIE, ClieAOBaTelb W 3amUTHUK. Ecim B
HesAX 0e30MacHOCTH OOBUHSAEMOIO MPUCTETHYT HAPYYHUKOM K OIEPaTUBHOMY COTPYIHMKY, TO BCE
paBHO OH JOJDKEH HWATH IEpBBIM, TaK YTOOBI €ro HE BeNM. 3a 3TUM TaKXKe JOJIKEH CIIEAUTH
3amMTHUK. Ecin mpoBepka mokazaHuil BeleTCs B IIYMHOM MeCT€ WM JEHCTBHS OOBHHSIEMOIO
HESICHBI, TO 3AIIUTHUK BIIpaBe NMPOCHUTHh O MOBTOPEHHWM CKA3aHHOTO WM IoKa3zaHHOro. llpu stom
HaBOJSIIME BOIPOCH! 3aIUTHHKA CIE0BATeNb 10JKEH MPEeCceKarh.

ITpu mpoBepke MokazaHUN ¢ HECKOIBKUMHU OOBHUHSEMBIMHU, BO-IIEPBBIX, C KaXAbIM M3 HUX
OHa MPOBOJUTCS OTJIEJIBHO U, BO-BTOPBIX, HEOOXOAMMO MEHSTh MOHATHIX, TaK KaK y4aCcTHE OfHUX U
T€X K€ B HECKOJIBKHMX IPOBEPKAX MOXKET MPHUBECTH K CMEIIECHUIO B HX MaMATH OOCTOSITEILCTB
1I0Ka3a U ero JeTajei.

Ecin npoBepka moka3zaHui BKJIIOYaeT B ceOs MOKa3 OOBUHIEMBIM MapIIpyTa ABM)KEHUS
HaxXoAsch B aBTOMAIMHE, TO HE CJelyeT IpU HOBOH MpoBepKe, € APYIrMM OOBHMHSEMBIM,
MCTIOJIb30BaTh TOTO K€ BOAMTEINS, KOTOPBIA MOT 3allOMHHUTH IYTh CJEJOBAaHUS U BHIOpATh €ro He
BCIIIIMBAsCh B OOBSICHEHMs IMOKa3bIBAIOLIETO J0pory. Bece 310 mMeer ocoboe 3HaueHHe, €ClU B
MOKa3aHUSAX OOBMHSEMBIX UMEIOTCS NIPOTUBOPEUMSI U MX IMOKA3aHUS Ha JOIPOCax HE COBIAJAIOT.
HeBHUMaTenpHOCTH clieioBaress Jake K MeIbdaiIliuM eTalsM IpPOBEpKU MOKa3a-
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HUM Ha MECTE€ CHM3UT €€ JO0Ka3aTeJbCTBEHHOE 3HAU€HUWE M JaeT IMOBOJ Ul O0KaJOBaHMS
MOJTYYEHHBIX Pe3yIbTaToOB 3aIllUTHUKOM.

XOoTs1 cneocmeenublll  9KCnepumeHnm WHOTAA MOXET OBITh MpoBeNeH 0e3 ydacTus
oOBUHSIEMOro, TpeboBaHME 00ecCleueHUs] BCECTOPOHHOCTH, TIOJHOTBI M OOBEKTUBHOCTH
paccienoBaHus MPEAONPEIesieT BaKHOCTh YUacTUsI B 9TOM CIIEICTBEHHOM JICHCTBUN OOBUHIEMOTO
U €ro 3allUTHHKA.

CrnenoBarento peKOMEHAYETCS BHMMATEJIbHO OTHOCUTBHCS K XOJaTaiicTBaM M 3aMEYaHMSIM
OOBHHSIEMOI0 M €ro 3alllUTHUKA KAaCaIOUIMMCS PEKOHCTPYKLUU OOCTAHOBKM MECTa MPOMCIIECTBHS
WIM OTACNBHBIX €r0 4YacTell, MpelIecTBYIOIEH MPOBEICHUIO CIEACTBEHHOIO SKCIEPUMEHTA. JTO
Ba)XKHO, MIOTOMY YTO XOZaTalcTBa JaHHbIX JIMI] MOTYT ObITh OCHOBAaHbI Ha (PAKTUYECKOM MaTepuale,
0 KOTOpOM cllefioBaTeNb He 3Hal. lIpuHuMas pemieHue Mo TakuM XojaTailcTBaM M 3aMEYaHMsIM,
CJIEIOBATENI0 TIOJIE3HO COMOCTaBUTh MX KPUTHUECKH C MMEIOUIMMHUCA B €ro pacropsuKeHUH
MarepuaiaMM Jea, TaK KaK HeNb3sl TMOJIHOCTHIO MCKIIOYUTH IONBITKM OOBUHSEMOTO BBECTH
ciencTBue B 3abmyxnaeHue. [lone3HO NpoOBECTH CIEACTBEHHBIM SKCIIEPUMEHT B YCIOBUSX, O
KOTOpBIX TOBOPUT OOBHHSIEMBIH M €r0 3aIIUTHUK, U B YCIOBHUSX, KOTOPbIE CUMTAET IPAaBUIbHBIM
clieloBarelb, a 3aTeM, TIIATEIbHO 3a(MKCHPOBAB PE3YNbTaThl, COMMOCTABUTh UX MEXIY cO00H H ¢
MarepuaiaMH Jena.

Korga cnencTBeHHBIN 3KCIIEPUMEHT MPOBOJAUTCS B MPUCYTCTBUM HECKOJIBKUX OOBHMHSAEMBIX,
MOKa3aHUsI KOTOPBIX KAacalOTCs OJJHUX U TeX k€ (DaKTOB WK 00CTOATENBCTB JI€,J1a U B SKCIIEPUMEHTE
y4acTBYeT 3aIlIUTHUK OJHOTO M3 OOBHHSAEMBIX, XKEJAaTelbHO MPUCYTCTBUE U 3AIIUTHHUKOB JIPYTUX
00BHHsIEMbIX. Eciin 0OBHHSEMBIN OTKa3aJCsl y4acTBOBaTbh B CIIEACTBEHHOM S3KCIIEPUMEHTE 3TO HE
UCKJIIOYAaeT y4acTUsl B HEM €ro 3allluTHUKA, O 4YeM MOCIEeIHUM MOXEeT XOIaTaiiCTBOBaTh MeEpen
ciefoBaresieM. Takoe ydacTue 3allluTHUKA B JIaHHOM CJIEICTBEHHOM JEMCTBUM OCHOBaHO Ha TOM,
YTO 3aIIUTHUK, KaK Yy>K€ HEOJHOKPATHO YKa3bIBAJIOCh, 0053aH UCIOIb30BaTh BCE BO3MOKHOCTH IS
JTOKa3bIBaHUSI HEBUHOBHOCTH CBOETO IMOJ3AIIMTHOTO WJIM HAJIWYHUS OOCTOSATENHCTB, CMATYAIOIINX
€ro BUHY.

[Ipu cieCTBEHHOM S3KCIEPUMEHTE CO CIOXKHBIM COCTAaBOM JECWCTBUH M OJHOBPEMEHHOM
y4acTHM B HEM JBYX WM OoJiee Ty, HaXOAALIMXCS B pa3sHbIX MeCTax, HallpUMep, Ul 3amepa
BpPEMEHH, HEOOXOJUMOTO JJIs1 IPEOI0JIEHUSI KAKOTO-TH00 pacCTOSHUS, UM BO3MOXKHO:
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CTH BHUIACTH MU CJbIIIATh, CICAOBATCIIb OOJDKCH HMCXOJUTH M3 TOIr0, 4TO 3alIUTHHMK CaM MOXCT



BBIOMpATh MECTO CBOEr0 HAXOXKJEHUS, KOTOPOE MOXET U HE COBIA/JaTh C MECTOM HaXOXKACHMS €ro
MOJ3ALUTHOTO.

3alUTHUK, YYaCTBYIOUIUI B 0nO3HAHUU, Pa3yMEETCs], CIEIUT 3a TOUHBIM BBIITOJIHEHUEM BCEX
IIPaBWJI IIPOU3BOACTBA 3TOT0, HEPENKO PEHIAIOIIEro CIEACTBEHHOro nencrtBus. (Cuenosareinb
JIOJDKEH YETKO OIpENeIUTh OOBEKThl ONO3HAHUS, IONPOCUTH OIO3HAIOLIET0 00 MX IpHU3HaKax,
CO3/aTh HAJUIeXKAIlWe YCJIOBHA TNPEABABICHUSA JUIS OINO3HAHMA, a B JaJbHEHIIEM TOYHO
3a(hMKCUPOBATH OTBETHI OMO3HAIOIIETO, 0COOEHHO KOT/Ia OHU HE KaTeTOPHYHBI.

Hecobmronenne 3TUX NpaBuil BEI30BET Y JOOPOCOBECTHO BBIMOJHSIOIIETO CBOU O0sI3aHHOCTH
3alIUTHUKA pE3KUE BO3paXEHWsT U OH OyaeT [oO0uMBaThCsl TNPU3HAHUS PE3YJIBTaTOB TaKOIro
CJIEZICTBEHHOI'O ICHCTBUS HE UMEIOIIMMH JJOKA3aTeIbCTBEHHOTO 3HAYEHUSI.

Kak yxe yka3pIBajloCh, ONIO3HAHUE OYEHb OTBETCTBEHHOE CIJIECTBEHHOE JIEHCTBUE, TAK KaK
HEpPEAKO KpPOME €ro MOJOXKMTENBHOIO pe3yibraTa, OCOOCHHO Ha Hayalo paccieOBaHUs, IPyTrux
JIOKa3aTeIbCTB COBEPIICHHBIX IIPECTYIHBIX IEHCTBUI HET.

OObekTaMM OINO3HAaHMS MOTYT OBITh JKMBBIC JIIOAU, TPYIbl, pa3lIUYHbIC IPEIMETHI,
JKUBOTHBIE, TIPEIBSBIIEMbIC KaK B HaType, Tak M 3alevyaTiicHHbIe Ha (JOTOCHUMKAX U B MaTepHaiax
BHJICO3AINCH.

Yaie BCcEero Ono3HaHHWE OCYIIECTBISETCS MOCPEICTBOM 3PUTEIbHBIX OILYIIEHUH, OJHAKO
BCTpEYaroTCs (PaKThl OMO3HAHMA MO NMPHU3HAKaM YCTHOW peuu (IO CIyXy), 3amaxy, BKycy U Jake Ha
OCHOBaHHUU OCSI3aHUSI.

3aKOH  yKa3blBaeT, 4YTO OINO3HAIOUIMM MOXET ObITb CBHUJAETENb, IOTEPIEBIINI,
nojo3peBaeMblil 1 00BuHseMBbIN (4. 1 cT. 193 VIIK P®), onHako Ha NpaKTUKE BCTPEYarOTCs CIyvaw,
KOIZIa IPOLECCYaJbHOE IIOJIOKEHUE OIO3HAIOLIETO HE OIPEIENICHO, YTO, Pa3yMeeTcs, HEBEPHO.
3aKOH HE OMNpeneNsieT KAKOBO IMPOLECCYyabHOE IMOJIOKEHUE OMO3HABAEMOIo JIMIAa WM INPEIMETa,
4TO, C Halled TOYKH 3pEHUs, SABISIETCS YMyIIEHUEM, TaK KaK OIO3HaBaE€MbIM OJDKEH o0saaaTh
ONpeJIeJICHHBIMH TIpaBaMu, eMy ke, coriacHo 4. 4 ct. 193 VIIK PO, npenocrasisiercs JUib MpaBo
3aHATH JII000E€ MECTO CpeAM MpeabsABIseMbIX BMecTe ¢ HUM Jyul. C Halled TOYKH 3pEHUs, eMy
JIOJDKHO OBITh IIPEJOCTABIEHO U MPaBO BHICKA3aTh CBOE OTHOLIEHHME K pe3yJbTaTy IMPOBEIEHHOIO
OMO3HaHMS M B 3TOM €My MOXKET IIOMOYb 3AIIUTHHUK, OHU TOXKE JOJKHBI UMETh MpaBO TPeOOBATh
3aHECEHUE UX 3aMEYaHull B
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npotokon. llenecooOpasHo cpasy ke JOMPOCHTh OMO3HAHHOE JIMIO, MPHYEM B MPUCYTCTBHUH
aJBOKara.

Oco0OeHHOE BHHMMAaHHE TpPHU OMO3HAHMM JOJHKHO OBITH OOpallleHO Ha JOCTOBEPHOCTHh
MOKa3aHUI OMO3HAIOIIETO0 - MOTEPIIEBIIET0, TAK KaK OH 4acTo HaOIro[a Hara aBIIero Ha HEro Win
MOXUTHBIIIETO Y HETO YTO-TM00 OYeHb KOPOTKOE BPEMs M HEPENIKO B 3aTPYAHEHHBIX YCIOBUAX (IIpH
IJIOXOM OCBCHICHUHW, Ha 3HAYUTCIBbHOM PACCTOSHUMU, 6y,£[y‘II/I HaIlyraH, y>XC€ IOJYYHWBIIUM KaKyIO-
7100 TpaBMY, HAXOSALIUMCS B CTPECCOBOM COCTOSTHHH).

BaxHO Takke MMEeTh NMPEACTABICHNE O CIIOCOOHOCTH OTO3HAIOIIET0 IO CBOMM (PH3UUECKUM
Y TICUXUYECKHUM JTAHHBIM MPaBHJIBHO BOCIPUHUMATh MPOUCXOAsIIEe U 00bSICHATH ero. Ha mpoBepke
BCEX 3TUX 00CTOSTENILCTB CIIPaBCAJIMBO MOKET HACTAaNBATh 3allIUTHUK.

Ecnu coctosiHue 310pOBbsl OMO3HAIOLIETO BBI3BIBAET COMHEHHUE, TO JUIsl IPOBEICHUS
OTIO3HAHHS HEOOXOIUMO TOJIYYHUTh 3aKJIIOUEHUE Bpada O CIOCOOHOCTH JAHHOTO JIMIA JTOCTAaTOYHO
MPaBUJILHO BOCHPHHUMATh MPOUCXOIALIEE, 3alIOMUHATh U BOCIPOM3BOAUTH TO, YTO OHO BHJEINO,
CJIBIIIAJIO U T.II.

B cloXHBIX cily4asX, IPUMEHHUTENbHO K IMOTepIeBLIeMY, AJs 3TOM LEeMH JOKHAa ObITh
Ha3Ha4yeHa Cy/ieOHas IKCIePTU3a, YTO IpsMO mpeaycMoTpeHo cr. 196 VIIK PO.

IIpy BO3HMKHOBEHHHM COMHEHHSI B BO3MOYKHOCTM OIO3HAIOIIETO MPU HMEBLIUX MECTO
YCIOBUAX YCTKO BUACTHL W CJIBIIIATE HMPOUCXOJUBIICC, MOKCET OBITH IMMPOBCICH COOTBGTCTBYIOHH/If/'I
CJIEJICTBEHHBIN HKCIIEPUMEHT.

[Tpu pompoce nuia, KOTOPOMY MPEICTOUT OBITH OMO3HAIOUIUM, 00s3aT€IBLHO JOJKHO OBITH
BBISICHEHO HE BHJIEJ JIM OH OMO3HABAEMOTO IOCJE COBEPIICHUS MPECTYIJICHUS WU HE yKa3bIBAJIU
eMy Ha Hero, Kak Ha COBEPIIMBIIETO MPECTYIUICHUE, a TakKe He ObUI JIM OH paHee C HUM 3HAKOM.
[IpoBeneHue ono3HaHMsI MPU TAKUX YCIOBUSX, pa3yMeeTcs, 0 CCMBICIIEHHO.



Ha ITPAKTHUKC OBIBAIOT CJIydan Korga OHO3HaIOIIII/II\/JI NEPBOHAYAJIBHO 3aTPYAHACTCA HA3BATbhb
Kakue-I110o KOHKPCTHBIC IMPHU3HAKH JIMIAa WX IMPCAMCTOB B OTHOIICHHH KOTOPLIX IMPCAIIOIAracTcsAa
MPOBCACHUEC OIIO3HAHUA, OAHAKO AYMACT, YTO IMPU NPCABABICHUU CMOXCT HUX Y3HATh. HOI[O6HaSI
CuTyalusda HEC HMCKIIOYACT BO3MOKHOCTDL IPCABABICHUA IJIA OIIO3HAHUA WM BO3PAKCHHA 3allIUTHHKA
10 5TOMY MMOBOJAY HE MOT'YT OBITh IPUHATBI, HO IMPU MOJIOXKUTCIIbHOM PE3YJIbTATC OIMMO3HAHUA HC-
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00X0TMMO BBISICHUTD Y OIO3HABIIIETO, IO KAKUM K€ IMPU3HAKAM OH 3TOT BBIBOJI C/IETal.

[TpurnameHHpIl  JUIS  OMO3HAHUS TOTEPIEBIIMA WJIA CBUJACTENb JODKHBI  OBITh
MIPEAYNPEXKACHBI 00 YTroJOBHOW OTBETCTBEHHOCTH 3a OTKAa3 WJIM YKJIOHEHHE OT IMOKa3aHWW W 3a
3aBeIOMO JIOXKHOE Moka3zanue. [loMuMo Toro, UM HaI0 MOAPOOHO OOBSICHUTH KaK MHOTO 3aBUCHUT OT
TOYHOCTH W TIPABIAUBOCTH UX OOBSICHEHUH, M, YTO €CIU Y HUX UMEIOTCS KaKue-TM00 COMHEHHS IO
HOBOI[y HpaBI/IJIBHOCTI/I OIIO3HaHHA, TO OHHU JOJI’KHBI HX BBICKA3aTh. ECJII/I 9THU paS'I)SICHCHI/ISI HEC
cIejiall cliefoBareb, TO OTO 3a/Ja4a 3allUTHHKA.

Ba)KHO 06paTI/ITI) BHUMAHUEC HA HOpSII[OK HpeI[’I)SIBJICHI/ISI JJIs1 OITO3HAHUSA JIMIIa HA OCHOBAHUHU
MPU3HAKOB Pa3IMYHOr0 BUAA (IO MPHU3HAKaM BHENTHOCTH, TOJIOCY WJIM MHBIM (DyHKIIMOHAJTHLHBIM
npusHakam). llopsaok mnpenbsBieHUs JOKEH OBITh TakoB, YTOOBI IPEIIECTBOBABIIECE
MIPEIBSBICHHE HE CTaBWJIO TOJI COMHEHHE TOCIEIyIoIIee, HapuMep, MepBOHAYAIILHO 10 TOJIOCY,
3aTeM M0 MpHU3HAKaM BHEIIHOCTH, a MOCJIE 3TOTO MO MOXOJKE U T.II.

HawnGonpmiee uncno ommOOK TP MPEAbSBICHUH JJIS OTO3HAHUS SBJISCTCS PE3yJIbTaTOM
HGHpaBI/IJII)HOFO H0n6opa JINI, WUJIN HpeI[MeTOB, HpGI['bSIBJISIGMI:IX BMECTEC C Hpel[HaSHa‘-IeHHI)IM JUUTA
ono3HaHusA. OYEHb YaCTO WX PA3IMYME C OMO3HABAEMBIM CTOJb 3HAYUTEIBHO, YTO PE3YJbTaThl
OITIO3HAHHUA B MCHBIHCﬁ Mepe BBI3BIBAKOT COMHCHUEC WNJIU ABJIAKOTCSA BOO6HI€ HHUYTOXHBIMU. B TOXKE
BpeMs HE JIOJDKHBI TIPEIBSBISATHCS JIFOIU W MPEAMETHl OYCHb CXOXKHE APYT C IPYToM, TakK Kak 3TO
MOXET 3aTpyJHUTHh Oro3HaHue. Ha momoOHbIe 00CTOSATENhCTBA HECOMHEHHO OOPAaTUT BHUMAaHUE
YYaCTBYIOIIMHA B OTIO3HAHHUHM 3AIIUTHUK U CJICIOBATENb JIOJDKEH K STOMY MPUCITYIIAThC.

ECJII/I HOZIO6paTI) Hy‘)KHI:Ie O6’I>GKTI)I JJIA HpOBeI[eHI/ISI OIIO3HAHHA B HaType OY€Hb CJIOKHO, TO
MOXXHO TIPOBECTH ONO3HaHWE M0 ¢oTorpadusaM, Tak KaK HaAWTH TMOAXOAAIINE (OTOCHUMKH
3HAYMUTEJIBHO JIETYe, HO 3TO HAJI0 JIeJIaTh TOJILKO B KpaiiHeM citydae (4. 5 ct. 183 VIIK P®D).

Pe3ynbrarel mpenbsBICHHUS IS OMO3HAHWUS MOTYT OKas3aTbCcs HEBEPHBIMU KaK BBHIY
JIOOPOCOBECTHOTO 320y KICHHS OMO3HAIOIIETO, TAK M M3-32 €r0 YMBIIUICHHO JOXHBIX TTOKa3aHHM.
[TosTOMy naHHBIE pe3ynbTaThl JODKHBI IMOABEPraThCsl THIATEIBLHON MpoBepke W oreHke. C 3ToH
LEJIBIO JIOJDKHO OBITh IIPOBEJIEHO COTIOCTABJICHUE PE3yIbTaTOB OMO3HAHUS C APYTUMH MaTepuaiaMu

J¢cJa, OCYHICCTBIICH TH.IaTeJ'IBHBIﬁ A0IPOC OMO3HABHICTO UJIM HE OITIO3HABLICTO JIMIIA, BBIAICHCHO HaA-
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CKOJIbKO OH YBEPEH B IPABWJIBHOCTH CBOETO BBIBOJIA, HE 3aMHTEPECOBAH JIM B HCXOAE JieNa, HE
OOUTCS JIM MECTH OCTABILUXCS HAa CBOOO/IE COYYaCTHUKOB OTIO3HABAEMOT0, HE TIPOSIBIISIET JIH KaI0Ch
¥ T.1. OTBITHBIN 3aIIUTHUK HA MPOBEPKE BCEX ATHX OOCTOSATETHCTB HECOMHEHHO Oy/IeT HACTauBaTh
U CJIEZIOBATEINb HE JOJKEH OTBEPraTh Moi00HbIE TPEOOBAHUS.

B OTAenbHBIX HUCKIIOUUTENBHBIX CIIy4asX B ILENAX IMPOBEPKH MOXKET OBITh IPOBEACHO
MOBTOPHOE OTMO3HaHUE. DTO JOMYCTUMO: a) €CIU BBISICHSIETCS, YTO MPEIbIayIlee OMno3HaHUuE ObLIO
IIPOBEJICHO KOI/la OMO3HAIOIINM, TO-BUIUMOMY, HAXOIAMJICS B COCTOSSHUU BPEMEHHOI'O pacCTpONCTBA
TICUXUKH, 3PEHUs, CIIyXa, OTBJIEKAIONIEr0 BO3JCHCTBHUS OONM, B CBS3U C YEM HE MOT MPABHIBHO
BOCIIPMHHUMATh NPOUCXOAMBINEE; 0) KOrjga MNpeAblAylIee ONO3HAHUE MPOBOJWIOCH B YCIIOBHUSX,
3aTPYIHSIONIUX BOCIIPHUATHE U3-3a HEJOCTaTKa CBETa, C OOJBIIOTO PACCTOSHUS 10 HaOII0IaBIIeTOCs
00beKTa, U3MEHEHHUs] BHEIIHOCTH OIO3HABA€MOTro (MOSBIEHHE YCOB, OOpOJbI, OTPOCIIMX BOJIOC,
MOBPEXKIACHHBIX U 3arpsA3HEHHBIX NPEAMETOB M T.OI.); B) €CIM OIMO3HAHHE MPOBOAUIIOCH IIO
(doTOCHUMKAM, a 3aTeM TOSBMIIACH BO3MOXHOCTh HEMOCPEICTBEHHOTO OMO3HAHUS, YTO MO3BOJISET
YTOUHUTh HEKOTOpPblE TPU3HAKK OINO3HABAEMOI0 OOBEKTa, PAaCCMOTPETh (YHKIIMOHAJbHBIC
NpPU3HAKH, a TakKe NPU3HAKW, HE OoTpasuBIIMecs Ha (ororpadum (IBET, XapakTep MOBEPXHOCTH,
00paTHas CTOPOHA IIPEIMETa, HHOM PaKypc pacCMOTPEHHUS OObEKTa U T.11.) .

[Ipy MOBTOPHOM OMNO3HAHMM OMNO3HABAEMBIN JOJKEH, MO BO3MOMKHOCTH, MPEIbSIBIATHCS
CpeIy TeX e JIMIl U TaK e OAEThIX, YTO U MPH NEPBOHAYATIHLHOM OMO3HAHWMU, pa3yMeeTcs, €Clu



TOrZla OHM OBUIM MPABUJIIBHO IOJ00paHbl. DTO OTHOCUTCS M K MOBTOPHOMY HPEIbSBICHUIO IS
OIO3HAHMSI ITPEIMETOB.

CnenoBarenb JOKEH BHMMATEIIBHO MPHUCIYIIMBAaTLCS K 3aMEUaHUSM BBICKAa3bIBAEMBIM
3alIUTHUKOM, TaK KaK IPH UX UTHOPUPOBAHWU OHHM HaBEpHsKa OyIyT MOBTOPEHBI B CyZE, KOTOPBIH
pe3yibTaT OMO3HAHUS MOXKET IOCTABUTH 110]1 COMHEHUE.

B sviemke u obvicke 3alIUTHHUK ydacTBYeT PEOKO, TAK KaK OHU 4YacTO MPOBOMATCS KOIzAa
3alIMUTHUKA B JIeJIe eIle HeT, TUOO0 M003peBaeMblil I OOBHHSAEMBIN B HEM HE y4acTBYIOT. OHaKo
C pa3pelieHus

V' Jleeu A.A., INMuuxaneea I'H., Cenusanoe H.A. TlomydyeHue W TpoOBepKa IOKa3aHMI

ciaenosareneM. M, 1987. C. 62.
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clieloBaTeNsl 3alllUTHUK MOXKET MPUCYTCTBOBAaTh U NpPH OOBICKE, NMPOBOAUMOM 0€3 ydacTHs €ro
nox3amuTHoro (4. 11 ct. 182 VIIK PO).

W3penka 3allIUTHUK NPUHUMAET y4acTHE B BBIEMKE JOKYMEHTOB, OCYLIECTBIISIEMOM IO €T0
xonartaiictBy. Tak Kak OOBICK SBISI€TCS CIIEJACTBEHHBIM JEHCTBHEM, OCOOEHHO OCTpPO
3aTparuBalOIlMM IIpaBa JINYHOCTH, CJENOBATElIb JOJDKEH OYEHb CTPOrO IPHIEPKHUBATHCS
MPOIECCYabHBIM TPaBHJIAM W KPUMHHATUCTUYECKUM PEKOMEHJALUSM €ro IMpOBEeNeHUs, OBITH
IIPEENBbHO KOPPEKTHBIM. Bce mocTynaronmye npu 3TOM 3aMEYaHds W 3asBICHUS 3alllUTHUKA
JIOJDKHBI TIPUHUMATBhCS BO BHUMAHUE W TPH €ro TpeOOBaHMM 3aHOCUTHCS B Tporokoi. Ocoboe
BHUMaHHE TPHU 3TOM JOJDKHO OBITH OOpallleHO Ha JAOCTaTOYHO YETKOE M IOJIHOE OMMCAaHUE BCEX
M3bIMAEMBbIX NPEIMETOB U JOKYMEHTOB, XOTS 3TO MHOIIa U MOXKET OTHATh OYEHb MHOT'O BPEMEHHU.

OcCOo0OeHHO Ba)XHBIM M IMOJE3HBIM KaK JUIl MOA3AIIUTHOTO, TaK W JUIsl OOBEKTUBHOCTHU
CIICICTBUSL B LEIIOM SIBIIICTCS yuacmue 3aujumuuka npu HA3HAYeHUU, a uHo20d U NpoeeoeHuu
9KCNEepmMu3bol.

3allUTHUK MOXET XOJaTalCTBOBATh O IIPOBEACHUM OSKCIEPTU3bl MJI1 ONpEAeIeHUsS
IICUXUYECKOTO COCTOSIHMS OOBHMHSEMOIO M IOTEPHEBILEr0, MOXET TpeboBaTh IMPOU3BOACTBA
HKCIEPTHU3BI B IIEJIAX YCTAHOBIICHUS IPUUMH CMEPTH M XapaKTepa TeJIECHBIX NOBPEXACHNUMN, a TaKXKe
BO3pacTa CBOET0 MOJ3AIUTHOTIO, €CJIHU 10 JaHHBIM BOIIPOCAM BO3HMKAIOT COMHEHHSA. MOryT ObITh
BBICKa3aHbl TOXEJAHUS O IPOBEICHUM HKCHEPTU3bl JI1 BBIACHEHUS CAMBIX Pa3JIMYHBIX HHBIX
0OCTOSTENBCTB, UMEIOIMX 3HaU€HHE Ul IPAaBUIBHOTO pa3pelIeHus ena.

B coorBerctBum ¢ 4. 3 . 4 cT. 49 HOoBoro YIIK P® 00bsBICHHE NUILY, 10103PEBAEMOMY B
COBEPIIEHUM TMPECTYIUICHHs, TIIOCTAaHOBIEHUS O Ha3HAYCHUU CyIeOHO-NICUXHATPUYECKOM
AKCIEPTU3BI, SBISETCS OCHOBAHUEM /IS JAOITyCKa B JIEJ0 3al[UTHHKA.

3alUTHUK MOMKET COBETOBATbCS CO CHELHUAJIHMCTOM C LIEIbI0 YTOUHEHHS, KaKHE BOIPOCHI
11e71eco00pa3Ho 3a/1aTh AKCHEPTY, KaKOM CHEeNUaTbHOCTBIO JOJDKEH 00aaaTh HKCIEpPT, KyAa JIydlle
HalpaBUTh MaTepualbl A MPOM3BOACTBA SKCHEPTU3bl U KAKHE 3TO JOJKHBI OBITH MaTepHalbl, a
3aTeM 3adBUTHb COOTBETCTBYIOIlEE XojaraiicTBo. [l mnomayuyeHUss NOAOOHBIX KOHCYJIBTAlU
3alIUTHUKY MOXET MOHAJ0OUTHCS BpEeMs U CII€J0BATENb JIOJDKEH €T0 IMPe0CTaBHTh.

CnenoBarenb JODKEH CBOCBPEMEHHO MPOMH(POPMUPOBATH 3alllUTHUKA O Ha3HAYCHHUU
DKCHEPTU3bl M JaTh €My BO3MOXHOCTb COCTABUTh BOIPOCHI, COINIaCOBaB HX €O CBOUM
MOJ3AIUTHBIM. J[aHHBIE BOIIPOCHI
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JIOJKHBI OBITH TIIATENIBHO MPOAHATM3UPOBAHBI CIIEOBaTeNeM, KOTOPBIA JOKEH OMpeNeNuTh He
BBIXOJIAT JIM OHM 32 PAMKHU MPOILIECCYaJIbHBIX TPEOOBaHUN M CHEIMATbHBIX 3HAHUI KOHKPETHOTO
skcnepra. OTKa3 OT MOCTAaHOBKH MEpe]] SKCIEPTOM BOMPOCOB, MPEIOKEHHBIX OOBUHSEMBIM U €ro
3aIUTHUKOM, JTOJDKEH OBIThH CIIEOBATEIIeM XOPOIIO MOTUBUPOBAH, MPUYEM C YUETOM, YTO JAHHBIE
BONPOCHI MOTYT OBITH TIOBTOPEHBI B XOJi€ CY[AEOHOTO CIEACTBHS WM JaKe MPHU MPUHATHH Jeia
CY/IOM K pacCMOTPEHUI0. AHAIN3 BOMPOCOB, MOCTABICHHBIX 3AIIUTHUKOM, MOXET B OIMpPEIEICHHOMN
CTETeHU PACKPBITh MepeJl CAeI0BaTeIeM BEPCUIO 3aIUTHI.

Ecnn skcneprusza Oblia MpoBeeHa OO MOSABICHUS B Jejie OOBHHSIEMOIrO, TO BCJEN 3a
MpEeIbsIBICHUEM OOBHHEHHMS €My JOJDKHBI OBbITh TNPEAbSBICHBI PE3yIbTaThl SKCIEPTHU3BI U



IIPEIOCTaBIEHa BO3MOYKHOCTh 33/1aTh JOIOJHUTENbHbIE BONpochl. K cokaneHuio, 3To HE Bceraa
Jenaercd W OOBHUHSAEMBIM MHOTA y3HAeT O MPOBOJIMBIICHCS JKCIEPTH3E CIYCTS] 3HAYUTEIBHOE
BpeMs MOCJI€ MOITYYEeHMsI CIEI0BaTeIeM €€ 3aKIIOUeHUs] WIN Jake TOorja, Korzia BCe MarepHhallbl
Jiena MpenbsBISIOTCS 0OBUHAEMOMY U €0 3alllUTHUKY JUIS O3HAKOMJICHHUS B CBS3M C OKOHYaHHEM
MpeaBapUTENbHOTO ciiecTBUs. [1o100HOE MOT0XKEHUE SBISETCSA HEJOMYCTUMBIM U MOXKET TPUBECTH
K TOMY, YTO PE3YyJIbTaThbl MPOBEACHHON SKCHEPTU3BI OYyAYT HCKIIOYEHBI CYIOM, OCOOCHHO CYIOM
MIPUCSKHBIX, U3 YUCJIA PACCMATPUBAEMBIX JI0KA3aTEIbCTB.

3alUTHUK JOJDKEH CIEAUTh 32 CBOEBPEMEHHOCTBHIO COOOIIECHUS OOBHHSIEMOMY O
Ha3HAYE€HUU 3KCIEPTU3bl U 3a COOOIIEHHEM eMy O ee pesyinbrarax. ClenoBaTellb HE BIIpaBe
CKpbIBaTh (PaKT Ha3HA4YE€HHS MW TPOBEACHHUS OSKCIEPTU3bl KAKUMU Obl  «TaKTHUYECKUM
COOOpaXCHUSIMI» ITO HE OBLJIO BEI3BAHO.

CrnenoBarenb JOMKEH OBITH YOEKIEH B KOMIIETEHTHOCTH JKCIEpTa, TaK KaK OMBITHBIN
3alIUTHUK BCEraa pa30epercss B ’TOM BOIIPOCE U 3asiBUT OTBOJ SKCIIEPTY.

Ecnu oOGBUHSIEMBI TPUCYTCTBYET NPU MPOM3BOJICTBE SKCIEPTHU3BI, TO U €r0 3AIIUTHUKY
JIOJDKHO OBITh MPEA0CTABIEHO TAKOE YK€ MPaBo.

CrnenoBarenb OMKEH MOHUMATh, YTO 3AIIUTHUK HE MOXKET CIIENO WATH 33 MOJOKECHHUSIMHU
3aKJIIOUYECHHS] OKCIIEpPTa, KOTOPOE SBJISETCS JIMIIb OJHUM W3 MPEAYCMOTPEHHBIX 3aKOHOM
JIOKa3aTeNbCTB 10 JIeTy U MOAJIeKHUT OlleHKe. Tak 4To MOMbITKA 3aIlIUTHUKA OCIIOPUTH 3aKITIOUEHUE
AKCIEpTa HUKAK HE J0JKHA MPeceKaThes CleoBarenem, oomnee
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TOTO, 3aMEuaHusl 3alllUTHUKA MOTYT IIOMOYb CJIEJJOBATENIO €lle pa3 BEPHYTbCA K OIEHKE
3aKJIFOYEHUS] SKCTIEPTU3BI.

3alUTHUK MOXET O0OpaTuTh BHHUMAaHUE CIieJoBaTeNlss Ha HEOOOCHOBAaHHOE HW3MEHEHUE
AKCIIEPTOM TIOCTABJICHHBIX IE€peJ HUM BOINPOCOB, Ha BBIXOJ JKCIEpTa 3a TMpeAesibl CBOEH
KOMITETEHI[MH, YTO, KOHEYHO, HE MCKIIOYAeT PacCIIUPEHHs] HKCIEPTOM, MO CBOEH WHUIMATHBE U B
npejiesiax CBOEW KOMIIETEHIIMM, TEPEYHs TOCTABJICHHBIX BOIIPOCOB, €CIU MPU TMPOBEICHUU
HKCHEPTU3bl OH OOHAPYKUT (haKThl, KOTOPHIE CUUTAET BAXXKHBIMHU I YCTAHOBJIECHHUS HCTHHBI IO
JeIy.

Ecniu 3amuTHUK BMecTe C OOBHUHSEMBIM TPUCYTCTBYEeT TMPH JIOMpPOCE IKCHepTa
ClIeZIoBaTelIeM, a 3TO MOXET OBITh NMPH COOTBETCTBYIOIIEM XO/aTaiiCTBE OOBHMHSEMOTO WIIH €rO
3alIUTHUKA, WK e 10 WHUIMATUBE CIIEJOBATENsl, TO 3allMTHUK MOXKET 33JaBaTh YTOUHSIOIINE U
JIOTIOJTHUTEIBHBIE BOIPOCHI, BBISICHATH OOOCHOBAHHE BBIBOJOB OJKCIIEPTA, KOTOPHIE BBI3BIBAIOT Y
HEro COMHEHHE.

OOBUHSEMBII ¥ €ro 3allUTHUK JIOJDKHBI HWMETh TMOJHYK) BO3MOXKHOCTH aKTHBHO
cofieiicTBOBaTh OOBEKTUBHOMY IMPOBEICHHUIO SKCIEPTU3bl U UCIONb30BATh €€ B CBOMX HMHTEpecax.
Ecnu cnenoBarens YMHUT UM TNPETSITCTBUS B peaiM3allMy UX MPaB MPHU MPOBEIACHUM DKCIEPTU3HI,
€ro JeMCTBHS MOTYT OBITh 00KaJOBaHbI HAJ3UPAIOIIEMY 3a CJIEICTBUEM MPOKYpOpYy WIH B cy[ (CT.
125 V 1IK PO).

O3HakomleHue 3aWumHUKa ¢ Mamepuaiamu oela TOCIE 3aBepUICHHs MPEABAPUTEILHOTO
CIICZICTBHS SBJISICTCS HAN0OJIEe YaCTO BCTPEUAEMBIM CITy4aeM Y4acTHs 3allUTHUKA B PacCIeIOBaHUN
(Hapsiy ¢ TPUCYTCTBHEM MO MpEAbABICHUN OOBHHEHHUs). Tak ke Kak OOBHHSEMOMY, 3alTUTHHUKY
JIOJDKHBI  OBITb TPEIBSBICHB BcEe 0€3 HWCKIIOUEHUs Marepuainbsl jeina (B MOAUIMTOM H
MPOHYMEPOBAHHOM BHJIE, C COOTBETCTBYIOLIEH omuchio). [lpenbsaBisroTcss Takke Bce
BEILIECTBEHHBIC JJOKA3aTEIhCTBA, MaTEpHabl 3BYKO- U BUACO3AMUCH U JAPYTHE MPUIOKCHUS K IEITY.
Ecnu mocne o3HakOMJIEHHS C JI€JIOM MPOBOJWINCH KaKHe-TUOO JOMOMHUTENbHBIE CIEICTBEHHBIC
JIEUCTBHUSI, BCE MaTepualbl Jieja BHOBb MIPEIBABIAIOTCS JJI1 O3HAKOMIICHHUS.

Kak yxe yka3pIBaJOCh BBIIIE, CIIEAOBaTellb HE MOXET NPENATCTBOBaTh 3alIUTHUKY B
WCIIOJIb30BAaHUU TP O3HAKOMJICHHWU C JEJIOM ayAuo- M BHJIC03alMCHU, a TAKKE B HM3TOTOBJICHUU
KOTIMI MaTepranioB U (POTOCHUMKOB BEIIECTBEHHBIX JI0Ka3aredbeTB (4. 2 c¢T. 217 YIIK P®). Konuu
JIOKyMEHTOB U BBIITUCKHU W3 YTOJIOBHOTO JieNia, B KOTOPOM COJEP>KATCSI CBEJICHHUS, COCTABIISIONINE
rOCyIapCTBEHHYIO UM UHYIO
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oxpaHsieMyto (penepanbHbIM 3aKOHOM TaifHy, XpaHSATCS MPU yYTOJIOBHOM JIEJIe M TPEIOCTABISIOTCS
OOBHHSIEMOMY M €ro 3allUTHUKY BO BpeMs CylAcOHOTro pa3douparenbcTBa. lIprMeHeHHE CpenacTs
OPITEXHUKHU TPHU O3HAKOMJIEHHH C JE€JIOM 3HAYUTEJIbHO 3KOHOMHT BpPEMsI U MO3BOJISIET TOYHEE
nepeaaTh CoepKaHue U BHEIIHUIN BUJT U3YUYaBIINXCS MaTepHraioB.

Kak yxe yxa3piBajioCh, OOBHHSIEMBIM M €r0 3allMTHUK HE MOTYT OTpPaHUYHMBATHCS BO
BPEMEHH, HEOOXOIUMOM WM JJIsi O3HaKOMJIeHUs ¢ Marepuanamu jaena (4. 3 ct. 217 VIIK POD).
OmHako TpPaKTHKA TIOKa3bIBAET, YTO 3aMHTEPCCOBAHHOCTh OOBHHSIEMOTO W €r0 3allUTHUKA B
3aTSTMBAHUM O3HAKOMJICHMS C MarepualiaMH Jiefla, HampuMep, BBHIY OXKHJAHHUS BO3MOKHOM
aMHUCTUHU, BCTpPEYAETCs] peaKo. TOponuTh OOBHUHSEMOIO M €ro 3allUTHUKA MPU O3HAKOMJICHUU C
JIeJIOM HE CIIeAyeT, TaK Kak, OyJIy4d OorpaHUYCH BO BPEMEHH, 3alIUTHUK YacTO PEIIaeT OCHOBHYIO
paboTy MO O3HAKOMIICHHIO C JICJIOM TIEPEHECTH Ha BpeMsl TMOATOTOBKHM K CyacOHOMY
pazOUpaTeNbCTBY, a PE3yIBTaTOM SBJISIETCS MHOT/IA 3asIBICHUE B Cy/€ BaYKHBIX XOJaTalCTB, KOTOPHIE
CyJ PEUINTh HE B COCTOSIHHM.

Beiie, B paznene o mpoiieccyaidbHbIX IpaBax 3alllUTHUKA, YYaCTBYIOIIErO B JIO3HAHUM M
MpPEeIBAPUTEILHOM CJIEICTBUM, OBLIO YK€ TMOAPOOHO pacckazaHO O IMpaBe 3allUTHUKA IOCIe
O3HAKOMJICHMSI CO BCEMM MarepuajaMyd Jiejla 3asBisATh XOJaTaicTBa O IPOU3BOJICTBE
JIOTIOTHUTENBHBIX  CJEACTBEHHBIX JEHUCTBUM, HCTpeOOBAaHMM W MPUOOIIEHUU JIOKYyMEHTOB,
MMEIOIINX 3HAYCHHE IS MpaBHIIbHOTO paspemenus aena (ct. 217 YIIK P®), Ho HeoOxomuMo ere
pa3 MOAYEPKHYTh, YTO MMEHHO MPHU PEIIEHUWH ITHUX BOIMPOCOB 4Hallle BCEr0 HAPYLIAKOTCS MpaBa
OOBHHSEMOTO M €ro 3alllUTHUKA, B CBSA3W C YeM Ha CTPOroe COOIIONCHHE AITHX MpPaBWI TPH
3aBEpIICHUH JJO3HAHWSI PEIBAPUTEILHOTO CIIEICTBUS JOKHO 00pamarbess 0co00e BHUMAHHE.
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I'nasa 4. IEATEJIBHOCTDb A/IBOKATA-IIPEJICTABUTEJIA
MOTEPIEBIIEIO ITPU PACCJIEJOBAHWM NPECTYILIEHUIA

4.1. IlIpasa u ob6a3annocmu nomepnesuiezo NPU paccied08aHuu npecmynieHull

Haunnas wu3nokeHue BbIIe OOO3HAYEHHOTO BOIMPOCA, HEOOXOAMMO TIPEXIE BCETO
OCTaHOBHUTHCA HA TIOHATHUHU TOTEPIEBIIET0, €0 MpaBaX M OOS3aHHOCTSX, TaK KaK 3TO SBISETCS
OCHOBOI1 IpaB M 0053aHHOCTEN €ro MpeCTaBUTENS.

B coorBerctBum ¢ 4. 1 cT. 42 VIIK P® «llorepnieBmuM siBiisieTcss (U3HMYECKOE JIUIIO,
KOTOPOMY TPECTYIUICHHEM MPUYNHCH (QU3MUYSCKUN, UMYIICCTBCHHBIN, MOpPAIbHBINA BpEI, a TaKkKe
IOpUINYECKOE JIULIO B CiIy4yae NPUYMHEHMs NMPECTYIUIEHMEM Bpela €ro MMYIIECTBY U JEIOBOM
peryTanum.

ITo panee neiicrBoBaBiemy YIIK PCOCP npusHaBasoch MOTEPIIEBIIUM JIMIID (PU3UIECKOE
JIMLIO, XOTS COBEPUIEHHO OYEBUJHO, YTO BpEd HEPEAKO MNPHUUYUHSAETCS MPEANPUITHSIM,
OpraHu3alusIM, YUYpEeXKIACHUsIM, T.€. JUlaM lopuandeckuMm. JlanHoe mnonoxenue B YIIK PO
HCIPABJICHO, TAK KAK MOJJAEPKAHUE JAEJIOBOM pEIyTallMi OPTaHU3ALUU U NIPEANPUATHS B YCIOBUSAX
PBIHOYHOM SKOHOMHMKHM TpuodperaeT ocoboe 3HaueHue. Ilomumo Toro, eciam oOpaTHTbCS K
Ocob6ennoii yactu YK P®, To craHeT 04eBHIHBIM, YTO TOJIHKO MPUMEPHO B TOJIOBHHE €€ CTaTeil B
Ka4eCTBE KEPTBbI IPECTYIUICHUS BBICTYIAET YEJIOBEK. B OCTAIBHBIX Cllydasx K€pPTBOU MPECTYIHBIX
MOCATATENIbCTB MOTYT OBITh TOCYAApCTBEHHBIE U OOIIECTBEHHBIC YUYPEKIEHUS, OpraHU3alllH,
npeanpusATus. B 3TuUX cilyyasx y4YaCTHHKOM YTOJIOBHOTO Ipoliecca B KayeCTBE MOTEPIEBIIETO
SIBJISIETCS TPEACTABUTEND FOPUANYECKOTO JIUIA, KOTOPBIM paHEee OTPaHUYMBAJICS B CBOUX JIEMCTBUSAX
JUIIb PAMKaMU TPaKJaHCKOTO MCKa.

He sicHO TOsBbKO, MOYEMY NPU3HAHME ITOTEPIEBIIMM, COITIACHO YTOJIOBHO-IIPOLIECCYaIbHOTO
3aKOHA, CBSI3aHO JMIIb C NPUYMHEHHWEM BpENa, BElb B CIEACTBEHHON IPAaKTUKE NpPHU3HAHUE
MOTEPIIEBIINM OCYIIECTBIISACTCS U MO JeJlaM O MOKYIICHHsIX, KOTJa BpeJ ellle He MPUYMHEH. JTO
MIPaBUJIbHOE pELIEHUE, TaK KaK, HECOMHEHHO, OCHOBAHHMEM IPU3HAHUS TOTEPIEBIIUM SIBISIETCA HE
TOJILKO HEMIOCPEACTBEHHOE HAPYILICHUE NIPaB U 3aKOHHBIX HHTEPECOB, HO U KOTJIa UMEJIACh peabHas
yIrpo3a uX HapylIeHUs, XOTA OKUIAAEMBbIl pa3 U He HAacTynwil. Takas TO4Ka 3peHUs BbICKa3bIBAJIAChH
e1Ie OJJHUM U3 BUIHBIX
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JIOPEBOIOLIMOHHBIX ~ mpoueccyanuctoB  M.S.  @OWHMIIKMM, KOTOpBIM  YTBEpXKIad, UTO
«IloTeprieBIIMMHU NPU3HAIOTCSA BCE JIMLA, KOTOPHIE MOHECIH OT MPECTYIUIEHUs Kakol-1ubo Bper,
MaTepUaJIbHbIA WM HEMaTepuajbHbIM, HAJIWYHBIA WJIA TOJBKO HOPUANYECKH BO3MOXKHBIN,
BBIPAXKAIONINICS B HAPYIIEHUU UX CAMHUX WM OJHM3KKX MM I10 POICTBY HIIH OTIEKE» .

BaxxHO Takke OTMETHTh, YTO MPU3HAHUE JIMIA MOTEPHEBUIMM B MPOLIECCYaTbHOM CMBICIIE
O3HaYaeT JIUIIb TPENOCTaBICHHE €My TpaB MOTEpPIEBINEro, a He NMpU3HaHUE (DaKTa MPUUINHEHHS
BpeE/ia, 4YTO MOXKET OBITh ClIETaHO TOIBKO B IPUTOBOPE.

Bo3Hukaer Takke BOINPOC O BO3MOXKHOCTH NPU3HAHHSA IMOTEPHEBIIMM HEIEECIOCOOHOIO
muna. C Hamed TOYKH 3pEHHUs], MPaBUIIbHBIM SBIISIETCS MHEHHE, YTO HAJU4YHE€ WU OTCYyTCTBUE
JIeeCriocOOHOCTH HE JIOJDKHO BIMSATh HAa NpPU3HAHUE JIMIA TIOTEPIEBIIMM, TaK KakK Bpel,
MPUYMHEHHBIA HEIeeCOCOOHOMY JIHUILY JOJKEH OBITh BO3MEIICH, KaK M JIMILY J1eeCIIOCOOHOMY.
WHoe neno, 4yTo HeneecrnoCcOOHbIH MOTEPIEBIINil HE CMOXKET caM pealin30BaTh CBOM IpaBa M 3TO
OyleT 3a Hero Jenarb MpeacTaBUTENb, IPUYEM HE BCE IMpaBa, TaK Kak JaBaTh IMOKa3aHUS 32 CBOETO
MPE/ICTABIISIEMOTO TIPEJCTABUTENh HE BIpaBe. He cMmoxeT HemeecrnocOoOHBIM MOTEPHEBIINN U
BBITIOJTHUTH OOSI3aHHOCTHU TIO SIBKE Ha JIOMPOC, OJTHAKO, ATO BCE HUKAK HE JIUIIAET €ro MmpaBa ObITh
IPU3HAHHBIM TOTEPIEBIIMM IO YrOJOBHOMY JEJIy CO BCEMHM BBITEKAIOUIMMH  OTCHOJA
MOCJIEICTBUSIMHU.

[To-BuuMOMYy, MpaBWIBHBIM OBIJIO OB BBEIEHHME B IPOLECCYaJbHOE 3aKOHOAATEIHCTBO
onpeeNeHHbIX (POPMAaNbHBIX YCIOBUM, YKa3bIBAIOIIUX HA BpeMsi HEOOXOAUMOCTH MPHU3HAHUS JTUIA
norepneBmuM. Ilo pgaHHOMY noBOmy YyXe OBLIO BBICKa3aHO MHEHHE, 4TO MPU3HAHUE JIMIA
MOTEPHEBIINM «...IOJKHO OBITh OCYIIECTBICHO Cpa3y e MOcje MOSBICHUS B Jielie OOBUHSAEMOTO U
YCTAaHOBJIEHUSI KOHKPETHOTO JIMI[A, KOTOPOMY TIPUYUHEH BPEI»™.

XapakTepHO, 4YTO «YCTaB YroJOBHOTO CyAONpou3BoAcTBa Poccum» cuutan JMIo
MOTEPIEBIINM C IIEPBOTO K€ MOMEHTA IPUHECEHNUS XKa-

' @otvinuyxun U, Pycckoe yroaoBHOE CyIOIPOM3BOACTBO. lIpeAMET U IBMIKEHHE

yronoBHoro pazouparensctsa. CI16., 1893. C. 20.
> Jlesu A., Buyaose 5. O pacmMpeHHMHW IIpaB IIOTEPIIEBIIETO M €r0 IPEACTABUTENS B
yronoBHoM miporiecce // Co. roctumms. 1989. Ne 5. C. 7.
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n00bl Ha mpuyuHeHue Bpena. lIpuHeceHue Takoil »*kajmoObl BIEKIO 00s3aTeabHOE BO30YXXKIIEHUE
YTOJIOBHOTO Jena’.

BepositTHO, ObUT0 OBl TPAaBWIBHBIM M TI0 YTOJOBHO-IIPOIECCYalIb-HOMY 3aKOHOIATEIBCTBY
Poccun cBsizaTh NMpH3HAHUE JIHIA TOTEPIEBIIMM C BO30Y>KICHHEM YTOJIOBHOTO Jena, T.€. Korja
UMEEeTCsl JIOCTAaTOYHO JIaHHBIX, YKa3blBAIOIIMX HA HAJM4M€ TIPU3HAKOB COBEPLICHHOIO
MPECTyIUIeHHUsA. DTO TeM Oosiee OyJeT MpaBUIBHO B CIIy4asx, KOIJa OCHOBaHUS Ui BO30YKICHUS
Jiena Te e, YTO M JUIsl MPU3HAHUS JIMIA MOTEPIEeBIINM (J1ena 00 W3HACHIOBAHUSX, NMPUUYNHEHUN
TEJECHBIX MOBPEKICHUI, KpaXkaX JUYHOTO UMYIIIECTBA U JP.).

KoneuHo, nipu coBMeIIeHHH BO30YXKACHHUS YTOJIOBHOTO JieJia M NMPHU3HAHUS MOTEPIEBIINM
OyayT ellle HEeBbISICHEHBI MHOTHE BBITEKAIOIIME OTCIOZA MOCIECTBUS (XapaKkTep NpUYUHEHHS Bpea,
€ro pa3Mepbl U T.1.) U UX YCTAaHOBJIEHUE SBUTCS 3a/1a4u€i JIMIA, IPOU3BOSILIETO PACCIEJOBAHUE.

[TorepneBmmii ydacTByeT B Ipoliecce JUisi TOro, 4YToObl 3allluIlaTh CBOM HHTEPECHI,
JIOKa3blBaTh, YTO NPECTYIUIEHUEM €My NPUUYMHEH BpEJl, YTO OTBETCTBEHHOCTb 3a COBEPLICHHOE
HeceT OOBHHSIEMbIH, OJHOBPEMEHHO MOTEPIEBIINI SBISETCS U TPAXIAHCKUM HMCTILIOM, TOKa3bIBast
pa3mep MPUUYUHEHHOTO €My Bpeaa.

B noBom VIIK P® mpaBa moTeprieBIIero 3HAYUTEILHO pPACHIMPEHBl U (PaKTHUYECKH
IIPUpPaBHEHBI K IIpaBaM OOBHUHSEMOT0, HO BCE-TaKU OIPEJEICHHbIE pa3INuus, IPUUYEM HE B MOJIb3Y
MOTEPIIEBILIETO, OCTAINCH, 1a U MPAKTUUYECKas peaau3alys mpaB MOTEPHEBUIET0, NEPEUNCICHHBIX B
4. 2 c1. 42 VIIK PO, cBs3ana ¢ onpeneneHHbIMUA TPYJHOCTIMHU.

[Ipexxae Bcero HEOOXOIMMO OTMETHTD, YTO, B COOTBETCTBUU CO CMBICIOM 4. 1 cT. 42 VIIK
P® cnenoBarenb BBIHOCUT MOCTAHOBJIEHHWE O NPU3HAHWM JHUIA MOTEPIEBIIMM YCTAHOBUB, YTO
MIPECTYIUICHUEM MpUYUHEH Bpela. Ha mpakTuke ciienqoBareny HEPEIKO CUYUTAIOT, YTO YCTAHOBJIICHUE



(1)aKTa MPUYIUHCHUS Bp€aa PaBHO3HAYHO €ro JOKA3aHHOCTHU, a MOTOMY MNPU3HAHHUEC IMOTCPIICBIINM
OTKJIQJIBIBACTCSI TIOYTU JI0 OKOHYAHHMSI PACCICIOBAHUS, YTO (PAKTHYCCKU JIMIIACT MOTEPIICBIIETO
BO3MOKHOCTHU YYAaCTBOBATb B HEM WM TCM CaMbIM pPEaIM30BaTb NPCAOCTABJIICHHBIC €MY 3aKOHOM
npasa.

OcoOeHHO O0OJIE3HEHHO TO37HEe MpPU3HAHUE JIMIA TOTEPIEBIIUM TPOSBISIETCS TPU
HPEKPAICHUH YTOJIOBHOTO Jieia, TaK KaK eCld JeI0

! Veras yronosHoro cymonpoussoactsa Poccun. M, 1914, cr. 303.
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MIPEKPALLEHO 10 TOT0, KaK JINLO ObUIO MPU3HAHO NOTEPIEBIINM, TO OHO BOOOIIE HUKAKUX MPaB, KaK
MOTEpPIIEBUINNA, HE UMEET, XOTs ymepO eMy Obll HaHeceH, Jja U JINYHasg O0e30IacHOCTb MOXKET
BbI3bIBaTh COMHEHHME. EMy ocraercs numb oOpamarbcsi ¢ HWCKOM B IOPSJIKE TPakJaHCKOTO
CYJOIIPOU3BO/ICTBA.

[IpuMepHO TakoBO M TNOJOXEHHME IOTEPIIEBLIETO IO J€laM, 0 KOTOPbIM IpHUMEHEHa
aMHUCTHS K JIMIaM, €le He OCYKICHHbIM M 4Ybs BHHA €le He JoKazaHa. Bo Bcex MmogoOHBIX
Clly4asiXx OCBOOOXKJEHHE BHHOBHOIO OT YIOJIOBHOM OTBETCTBEHHOCTH JI€JAaeT IOTEPIIEBLIETO
0e33aIUTHBIM.

IIpu ocymiecTBIeHUH pacciie[loOBaHUs MOTEPHEBIIMM BIpaBe 3HAaTh O COJAEP)KaHUU
NPEAbBICHHOTO OOBHHAEMOMY OOBMHEHHMS M J1aBaTh 110 JAHHOMY BOINpOCy Noka3aHus. OfHAKo OH
MOJKET OTKAa3aThCsl CBUJETENBCTBOBATH IIPOTUB CaMOro celsi, CBOETO cymnpyra (Cynpyru) u Apyrux
OJIM3KUX POJCTBEHHUKOB. KpoMe TOro, oH 10KeH OBITh MPEAYNPEXIEH O TOM, YTO €ro MOKa3aHHs
MOTYT OBITh UCIIOJIb30BaHbI B KAYECTBE JI0KA3aTENILCTB M0 YTOJIOBHOMY JI€Ty Jake €CJIM OH 3aTEM OT
HUX OTKaxercs. CBOM MOKa3aHUS OH MOXKET JaBaTh HA POIHOM S3bIKE WM SI3bIKE, KOTOPHIM OH
BJaJeeT, a Takke OECIUIATHO TOJIb30BAaThCA IOMOLIBI0 IepeBoguuka. OH MOXKET 3asBISThH
XOJaTaiiCTBa U OTBOBI, C PA3pEIICHUs CIIeI0BaTels WK 103HaBaTels y4acTBOBATh B CJIEACTBEHHBIX
JIEHCTBUSX, IPOU3BOAMMBIX 110 €r0 XOJaTalCTBY MO0 XOJaTaliCTBY €ro MpeicTaBUTENs], MTOCIIE YEro
OH MOXET 3HAaKOMHMTBCSA C IPOTOKOJIAMH S3TUX CJIEACTBEHHBIX JCHCTBUI M NOAaBaTh Ha HUX
3aMe4aHMsl. Y4acTue MOTEPIEBIIETO B CIEICTBEHHBIX JEHCTBUSAX MOXKET OBITh MOJE3HBIM, KaK JUIs
ero MHTEPECOB, TaK U OKa3aTh CYLIECTBEHHYIO MOMOINb clienoBaremo. Hampumep, yudacTBys B
OOBICKE MOTEPIEBIINM MOKET YKa3aTh HA PUHAJIEKHOCTh €My OOHApy>KEHHBIX PEAMETOB.

OnHako, K COXaJCHMIO, CIIEACTBEHHas IPaKTHKa I[IOKAa3bIBAaeT, YTO 3a MCKIIOYEHUEM
OIMO3HAHMSA M OCBHJCTEIHCTBOBAHMSA, KOTZIa O€3 IMOTEPIIEeBIIETO MPOCTO HENb3s OOOHTHCH, OH B
CIIC/ICTBEHHBIX JAEHUCTBUSAX YYacTBYeT pPEIKO. OJTO, KaK YKa3bIBaJlOCh, OOBACHSAETCS MO3JHUM
NpU3HAHUEM JIMI[a TOTEpNEBIINM, KOTJa CIENCTBHE (AKTHUECKH 3aKOHUYEHO, HEI0CTAaTOYHO
MOJHBIM M TOHSATHBIM Pa3bsICHEHHEM IOTEPIEBIIMM MX IpaB, a TaKXXe HEpPEeIKO OINAaCEeHUEeM
CJIEZIOBATES, YTO YYACTHE MOTEPIIEBLIETO B CJIEACTBEHHBIX JEHCTBUAX OCIOKHUT UX MPOBEJICHUE, a

HHOTJIa MOXKECT JaXC HAPYUIUTDb BLIABUHYTYIO CIICACTBCHHYIO BEPCUIO IIPOU30IICAIICTO.
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[ToTepnieBmmii BHpaBe 3HAKOMUTHCS C TOCTAaHOBIEHHEM O Ha3HAuY€HUU CyneOHOM
HKCHEPTU3bI U XOJaTaiiCTBOBAaTh O BHECEHUU B HEE JIOTIOHUTEIBHBIX BOMPOCOB. OH MOXKET 3asIBUTh
OTBOJ] IKCHEPTYy WM XOJATaWCTBOBaTh O MPOU3BOJICTBE CYACOHOW HSKCHEPTU3bl YKa3aHHBIM UM
JUIOM, JTUOO B KOHKPETHOM OJKCHEepTHOM yupexaeHuu. C paspelieHusi cienoBareiss OH MOXKET
MPUCYTCTBOBATh TPHU MPOU3BOJACTBE OSKCHEPTU3BI U JIaBaTh OOBSICHEHMSI DKCHEPTy, a IO ee
3aBEepIICHUH 3HAKOMHUTbHCS C 3aKIIIOYCHUEM SKCIIEpPTa U IMPOTOKOJIOM €ro J0mpoca.

[ToreprieBmnii UMEET MPABO «IIPEACTABIATHY JOKa3aTeabcTBa (1. 4 4. 2 ctT. 42 YIIK P®D), Ho
Belb JUIS 3TOTO HYXKHO HX MpPEABApUTENBHO cOoOpaTh, a O MpaBe MOTEPIEBIIEro Ha cOOMpaHue
JI0Ka3aTeJIbCTB B 3aKOHE HUYETO HE CKa3aHo.

Ha mpakTtuke K J0KazaTenbcTBaM, MPEICTABISEMBIM MOTEPIEBIINM, HEPEIKO OTHOCSTCS
HACTOPOXKCHHO, TaK KaK TOTEPIEBIIMNA - JIUI0 3aMHTEPECOBAHHOE W TIOTOMY MOXKET OBITh
HEOOBEKTUBHBIM, @ CITy4aeTCsl, YTO UX BOOOIIE OTBEPTraloT.

OrmpesiesieHHbIE OCHOBAaHUSI ISl TOAOOHOM OLIGHKH J0Ka3aTesbCTB, MPEICTaBISIEMbIX
norepneBmMMu uUMeroTcs. Emie wus3BecTHwlid cyneOnbiit nestens A.D. Konum mnucan, dro «...



MOTEPIIEBIINE OT MPECTYIJICHUH BCET/Ia U TIPU 3TOM YacTO € TIOITHOM T0OPOCOBECTHOCTHIO CKIIOHHBI
IpeyBEINYMBaTh OOCTOATENLCTBA MM JACWCTBUS, B KOTOPBIX BBIPA3UJIOCh HapylIEHHE MX
MMYIIECTBEHHBIX WJIM JUYHbIX IMpaB. OCOOEHHO YacTO BCTpEYaeTcs JTO B IOKa3aHUAX
MOTEPIEBUIMX OT MPECTYIUICHUH, TO €CTh Yy TeX, KOTOpble ObUIM, TaK CKa3aTb, OYEBHJLIAMH
COBEPILIEHHOTO HaJl HUMH TPECTYIUIeHUs. B MomoOHBIX CiydasX BIIOJIHE MPUMEHHMA IOCIOBHUIIA:
«Y crpaxa maza Benukuw». ONAacHOCTb, BO3HUKILIAS HEOXKHJAHHO, BBI3BIBAET HEBOJIBHOE
IIpeyBeIMYEHUE pa3MepoB U (GOpM, B KOTOPBIX OHa SBWJIACh: OINACHOCTb IIpOLIeIIast
TPEJCTABISETCS B3BOJHOBAHHOMY CO3HAHHMIO OOJIBIIEI0, YeM OHA ObLia B camoM jele..»'. DTo,
HECOMHEHHO, BEPHOE BBICKA3bIBAHUE, OJTHAKO, M0 3TUM OCHOBAHHSIM OTHOCUTHCS K OOBSCHEHHSIM
MOTEPIEBIIMX TOJBKO KaK K HEJOCTOBEPHBIM HENpaBUIbHO. HeoOXoaMMoO TOJIBKO MX TIIATENBHO
IIPOBEPUTH U B 3aKOHE HAaJ0 ObLIO ObI yKa3aTh, YTO MOTEPIIEBIINE BIIPaBE HE TOJIBKO MPEICTABIATD,
HO U coOMpaTh J10Ka3aTenbCTBa, MOSICHUB, YTO MO/ 3TUM CJIEAyeT IOHUMAaTh, KaK 3TO CAEIaHO B 4. 3
cT. 86 YIIK P® npumMeHnTENbHO K IpaBaM 3alllUTHUKA.

' Konu A.®. V36pannbie npousseneuus. T. 1. M., 1969. C. 180.
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Ilo oxoHUaHUM IMpEIBAPUTEIBHOIO pacCielOBaHUs MOTEPHEBIINNA MOXET 3HAKOMUTHCS CO
BCEMH MaTepuallaMH [IeJla, BBIMUCHIBATh M3 HHUX JIIOOBIE CBEJNCHHSA, CHHMMAaTh KONHUU C
UCTIOJIb30BaHMEM TEXHUYECKHMX CPEACTB, a B XOJI€ PACCIIEA0BaHMs OJIy4aTh KOMMU ITOCTAHOBIICHUH
0 BO30YX/JIEHUHM YTOJOBHOTO Jejia W NMPU3HAHUM €ro IMOTEPIEBIINM WJIH 00 OTKa3e B ITOM, O
NpPEKpaIlleHUH YTOJOBHOIO Jejla WJIM MPUOCTAHOBICHUM IO HEMY Mpou3BOJACTBA. OH MOXET
NPUHOCHUTH KaloObl Ha neicTBua (Oe3neiicTBHE) M pelIeHHWs TO3HaBaTels, CJIeaoBaTens |
POKypopa.

Hapsiny ¢ mpenocTtaBieHHBIMM 3aKOHOM NpaBaMH, I[OTEPIIEBIINE HUMEIOT U psif
HEMaJIOBaXXHbIX 00S3aHHOCTEH.

[ToreprieBmii, Kak YK€ YyKa3blBaJOCh, HEPEAKO SBISETCS EIWHCTBEHHBIM YEIOBEKOM,
CIIOCOOHBIM COOOIIUTH JOCTOBEPHBIE CBEAEHUS 00 OOCTOATENbCTBAX NPECTYIUICHUS, IPUMETaxX U
MHOW XapaKTepUCTUKE JMYHOCTH MpecTynHuka. Ilo ero 3asBieHusM BO30YXKIAIOTCS MHOTHE
YTOJIOBHBIE J€TIa.

B cBsa3u ¢ 3THM moTeprieBIIMKA 00s3aH SIBUTHCS TI0 BBI3OBY JIO3HABATEINS, CIIEIOBATEI,
IPOKYpOpa WM CyJa M HE BIpaBe /1aBaTh 3aBEIOMO JIOKHbBIC TIOKA3aHUS WM OTKa3bIBaThCS OT Ja4yM
nokazanuii (m. 2 4. 5 ct. YIIK P®), Ho B TOKE Bpemsi, B cooTBeTcTBUHU 1. 3 4. 2 cT. 42 YIIK PO,
MOTEpPIEBIINN, KaK M CBHJETENb, MOXKET «OTKa3aTbCs CBUIETENbCTBOBATH MPOTHB CaMoro ceos,
CBOETO cympyra (CBOEW CyNpyru) M APYTHX OJM3KUX POACTBEHHHKOB, KPYT' KOTOPBIX OMpEAEICH
nyHktoM 4 crtateu 5 Kogpekca. Ilpu cormacum moreprneBlIero JaTh NMOKa3aHUS OH JOJKEH ObITh
MPEAYIPEKICH O TOM, YTO €TO TIOKa3aHUsI MOTYT OBITh UCIIOJIb30BAHbBI B KAYECTBE JOKA3aTEIBCTB 110
YTOJIOBHOMY JI€JTy, B TOM YHUCJIE U B CIIy4ae ero NocjaeIyromero oTkasa oT 3TUX MOKa3aHUil».

3a oTKa3 OT JlauM NOKa3aHUil U Jady 3aBEJOMO JIOKHBIX MOKa3aHWM MOTEPHEBIINNA HEceT
YrOJOBHYIO OTBeTCTBeHHOCTh. OH He BOpaBe pas3miallaTh JaHHbIE IPEIBAPUTEILHOTO
pacciieioBaHus, €CJIM ObLI 3apaHee NPEaYNPEXIEH 00 3TOM.

3aKOHOJIATEIBCTBO HE COIEPKUT MPSIMOT0 OTBETA Ha BOIPOC 00 0053aHHOCTH MOTEPIEBILETO
pa3pelinTh MOABEPrHYTh c€0s OCBUICTEILCTBOBAHHUIO, IIOJYyYEHUS Yy HEro o0pa3lnoB A
CPAaBHUTEIBHOTO MCCIEJOBAaHUS M IPOBEACHUS B OTHOUIEHHHM HEr0 CaMoro 3KCIEepTHBIX
uccienoBaHuid. B JaHHBIX ciydasx, MO-BHAMMOMY, HEOOXOAMMO HCXOAWTh W3 paHee YKe
BBICKa3bIBaBIINXCS COOOPAKEHUM, UTO €CIU
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UHBIM IIyT€M BBIICHUTb MHTEPECYIOIIME CIIEICTBHE Ba)XKHBIE  BOIPOCHI  HEBO3MOXHO,
OCBHJICTEJIL,CTBOBAaHUE U MOJIY4YEHHE OOpaslioB MOXKET ObITh OCYIIECTBICHO B NPUHYIUTEIHHOM
nopsinke. IIpaBma Bce-Takum OCTaeTCs HESICHBIM BOIIPOC, HE SABIACTCS JIM IPUHYAUTEIBHOE
OCBUJCTEIbCTBOBAHUE IIOTEPIEBIIETO M INPOBEACHHE B OTHOLIEHWH HETO JKCIEPTHBIX
uccinenoBanuii HapymenueM 4. 1 cr. 51 Koncturymuu P®, nosBonstomieil nuily He JaBarh
MOKa3aHUN MPOTUB ceOs, a Pe3yabTaT OCBUIETENbCTBOBAHUS M SKCHEPTHBIX UCCIIEIOBAaHUN B pAJe



CJIy4aeB MOKET HOCUTb UMEHHO TaKOU XapakTep.

Ha mpakTuke BO3HMKaeT Takke BONpoc 00 00f3aHHOCTH B HEKOTOPBIX Cllydasx
IIOTEPIIEBILIETO JOKA3bIBaTh IIPUUMHEHHUE eMy Bpena. [lo-BuaumoMy, 1o aenaM 4acTHOTO, a MHOIIA
U YaCTHO-NyONUYHOrO OOBMHEHUS NPEAbSABUBIIMM 3TH OOBMHEHHMs o00s3aH JOKa3blBaTh UX
COCTOATEIBHOCTb, MCKIIIOYas Cllydad KOIZa IO JaHHOMY Jelly Y4acTByeT IIPOKYpop,
HOJJICPKUBAIOIINN OOBUHEHHE, M OHHM TPEKPALICHUIO 3a NPUMHUPEHUEM MOTEpPIIEBLIETO C
OOBHMHSIEMBIM HE MOMJEXKAT. Y4YacTUe K€ MOTEPIEBUIET0 B J0Ka3bIBAHUHU IO JeJIaM IyOJIMYHOro
O0OBHHEHMS SBJISIETCS €T0 MPABOM, a HE 00S3aHHOCTBIO.

CoBeplIeHHO OYEBHIHO, YTO ONHOW W3 3amad cyaeOHOW pegopMbl JTOHKHO OBITH
pacllMpeHHe ¥ YTOYHEHHE IpaB IIOTEPIEBIIETO, YTO, HAAO IpPHU3HATb, BO MHOIOM YK€
OCYLIECTBIICHO.

Kak y»e yka3pIBajoch, 11eJ1eco00pa3Ho, YTOOBI JIUIO TPU3HABAIOCH OTEPIIEBIINM Cpazy ke
3a BO30yX/I€HHEM JieJla B CBSA3U C NPHHECCHHOM jkano0oi Ha mpuunHeHHe eMmy Bpena. Ecim ke
Jie5o Bo30YKJIEHO He MO *kajio0e MOCTpajgaBIlero, HO OH (PaKTUUYECKH MMEETCsl, OH JIOJDKEH ObITh
IIpU3HaH I[OTEPIEBIIMM HE T[O3HEE MpPEeIbsBICHUS OOBUHEHHUS JIMIY, HIPUBICYEHHOMY K
OTBETCTBEHHOCTH.

B VIIK nomxkeH MOSBUTHCS YETKUM IEPEUeHb IIPaB, MPEAOCTABICHHBIX ITOTEPIEBIIEMY IIPU
ero y4yacTUH B PACCIEIOBAaHMM NPECTYIUICHWH, NpUYEM JOJDKHO OBITh YCTaHOBJIEHO, YTO
MIOTEPIIECBIINM MOXET IO PELICHUIO CJIEI0BATENsl Yy4aCTBOBATh BO BCEX CIICACTBEHHBIX IEUCTBUSX.
Ecin ke cnencTBeHHOEe MAEWCTBHE TPOBOAMTCS IO XONATAWCTBY IIOTEPIIEBILErO WM  €r0
IIPEJICTABUTEIISL UM HEJb3s1 OTKA3aTh B IPOChOE 00 y4acTUU B HEM.

TpeOyeTcst MOSCHUTb, YTO IIOHUMAETCA IOJ MPaBOM IOTEPHEBILErO «IPEACTABIATH
JoKa3arenbcTBay. JloJKHO  OBITh  NPEAYCMOTPEHO  IPaBO  IOTEPIEBIIEro  «coOuparb
JIOKa3aTeJIbCTBA» HE 3alIPEILEHHBIMM 3aKOHOM CPEICTBAaMU, HalIpUMEp, NIPEAIPUHAMATh YCUIIUS 110

MIOMCKY
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CBHUJIETENIeH M BBIACHATH, YTO OHM MOTYT IOKa3aTh MO ey, 0Opamarbcs 3a MOMOILIBIO B YaCTHO-
JIETEKTUBHBIE CTPYKTYpPHhI U T.II.

4.2. llonamue npeocmaeumensn nomepnesuiezo, €20 NPOUeccyaibHovle
npaea u 00A3aHHOCMU, NEPCNEKMUBDL UX PACUIUPEHUSA

Pemiaroniee 3HaueHWe B Jie€ 3alllUThl 3aKOHHBIX HHTEPECOB IMOTEPIEBILIETO, B CHIY
MpPUHIUIA MyOJIMYHOCTH CYJONPOU3BOJACTBA, HMMEET JCSATENBHOCTh JIMIA, MPOU3BOIAIIETO
JIO3HaHUWe, CIeAoBaTelsl, IPOKypopa U CyIdbH, HO, KaK YK€ YKa3bIBaJlOCh, MOTEPIEBIINN U CaM -
MMeEeT BO3MOXXHOCTh 3alllUIIATh CBOU IMTpaBa U UHTEPECHI, SIBISSCh aKTUBHBIM CYObEKTOM YrOJIOBHO-
MPOIECCYATTbHOU IESITEIbHOCTH.

OnHUM M3 BaXKHBIX AJIEMEHTOB pEaM3allii CBOMX MPaB B YTOJOBHOM MPOLIECCE SBISETCS
BO3MOKHOCTh TIOTEPIEBIIETO HMMETh TNPEICTABUTENISI HWHTEPECOB, T.€. (PAKTHYECKH TOTO IKE
3allUTHUKA, HO 3a00TUTHCS O €T0 MPUINIAIICHUU, IPUYEM 3a CBOM CUET, OH J0 HEIaBHEr0 BPEMEHHU
BO BCEX CIIy4asx JIOJDKEH OblT caMm. B HacTosiee BpeMs, B COOTBETCTBUHU C 4. 2 cT. 45 VIIK PO,
JUISL 3aIUTHI TIPaB U 3aKOHHBIX WHTEPECOB MOTEPIIECBIINX, SBISIONIMXCS HECOBEPIICHHOJETHUMHU
WIK 10 CBOeMY (U3MYECKOMY WJIM TICHXUYECKOMY COCTOSHHUIO JIMIIICHHBIX BO3MOXKHOCTH
CaMOCTOSITEJIbHO 3alllMIATh CBOM TpaBa M 3aKOHHBIE HMHTEPECHI, K 00S3aTEIIbHOMY Y4YacTHIO B
YIOJIOBHOM JIeJIi€ MPUBJICKAIOTCA WX 3aKOHHBIC TMPEJACTABUTEIN WM NPEACTaBUTENIH, MPUYEM
MPEAICTABUTEISIMU TIOTEPIEBIIETO MOTYT OBITh TOJIBKO aJBOKAaThl M JIMIIL TPU PaCCMOTPEHUU
YrOJIOBHOTO JieJJa MHPOBBIM CYIbEH, IO €ro IOCTAaHOBJICHUIO, B KAuye€CTBE IPEACTABUTENS
MOTEPIEBIIETO0 MOTYT OBITh TaKXe JOIMYIICHBI OJWH U3 OMU3KHX POJICTBEHHUKOB IMOTEPIEBIIETO,
100 MHOE JIUII0, O JIOMYyCKE KOTOPOro XonaraincTByet notepreBiuii (4. 1 ct. 45 YIIK PD).

JlaHHOE€ HOBOBBEJICHHE SIBJISICTCSI, HECOMHEHHO, TOJIOKUTEIbHBIM MOMEHTOM, TaK KaK 4YTO
HECOBEPIICHHOJNETHUN WM (PU3NYECKH W TICUXMYECKH HETMOJHOIICHHBIM IOTEpPIICBIINMA, Oe3
MPEJICTABUTEIISI, MOT TPOTUBONIOCTABUTH OOBHHSIEMOMY, UMCIOIIEMY 3alllUTHUKA-TIpodeccronana’?
He sicHO TonbKO, Kak OyzeT 00eCcreunBaThCs TaKOe 00s3aTeIbBHOE YIACTHE MPEACTABUTENS U KTO €T0



OyleT oIulauMBaTh, KOTJJa M B OTHOIICHWU OOBHHSEMOTO TOMO0OHOE MPABWIIO pPEATU3yeTCs C
00IBIIMM TpyAOM?
[ToMuMO TOTO, BEPOSTHO, TAKXKE KaK U OOBHHIECMOMY, ITOTEPIEBIIIEMY JOKEH ObLIT ObI OBITH

npea0CTaBJICH NPCACTABUTCIIb-3allIUTHUK
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U B TEX Clyd4asX, KOTJa 3aKoH He TpeOyeT ITOro B 00S3aTCILHOM TMOPSIKE, HO IMOTEPIEBIIHIMA
XO/IaTaCTBYeT O TPENOCTaBlIeHUU mpeAcTaButens. M BooOIe, BEpOATHO, B YrOJOBHOM
CY/IONIPOU3BOJICTBE TpaBUiIbHEE ObUIO ObI TOBOPUTH HE O «IPEICTABUTENE MOTEPIEBIIETO», a O
«3aIUTHUKE TIOTEPIEBIIETO», TEPMHUH K€ «IPEIACTABUTEIb» OCTaBUTh ISl TPaKIaHCKOTO
CyAONPOU3BOICTBA.

B noBom VIIK P® yerko ompeneneHo, YTO MPEICTaBUTENb MOTEPIEBIIETO UMEET TE Ke
MpoLECCyalibHbIE TTpaBa, YTO W NPEACTABIAEMOE MM JIMIO, a TAKXKe, YTO JMYHOE Y4YacTHE B
YIOJIOBHOM JIeJie TIOTEPIEBIIECTO HE JIMIIAET €ro MnpaBa HUMETh MO 3TOMY YTOJOBHOMY JIeNy
npexacraButes (4. 4 ct. 45 YIIK PO).

B 3akoHe He yka3bIBaeTCs MOPSIIOK MPUITIAICHUS TPEACTABUTEINS U OTKa3a OT HEro, OJIHAKO,
OYEBHUIHO, YUTO €CJIn OOBHHSEMBIH BIPaBe B OO0 MOMEHT OTKA3aThCs OT 3alIUTHUKA, pa3yMeeTcs,
€CJIM ATOT OTKa3 HE SIBJISICTCS BBIHYKICHHBIM, TO U MOTEPIIEBIINHN JOJKEH UMETh TaKO€ e MPaBo.

[IpencraBuTens MOTEPHEBIIET0O HE MOXET yYaCTBOBAaTh B IMPOU3BOJICTBE MO YTOJOBHOMY
JIeTy B T€X K€ CIydasx, 4TO M 3alUTHUK 00BHUHsAeMoro (cT. 72 VIIK PD).

Pemenue 00 ycTpaHeHHHM TpEICTaBUTENS TMOTEPIEBIIETO OT y4acTHs B PacCieIOBaHUU
JIOJDKHO OBITh 3aKOHHBIM M OOOCHOBAHHBIM W H3JI0KEHO B MOTHBHUPOBAHHOM TIOCTaHOBIICHUH
CJIEI0BATEIIsl WM IPOKYypopa.

VYronoBHO-TIpOIECCyalbHBIA 3aKOH HE PEryaupyeT MOPSI0K JOMyCKa K Y4acTUIO B Jeje
MpEACTaBUTENSl ToTepreBmero. Ha mpakThke 3TO OCYIIECTBISAECTCS aHAJOTHMYHO C JIOMYCKOM
aJBOKaTa-3al[UTHUKA, T.€. AJIBOKATOM MPEAbSIBISAETCS COOTBETCTBYIOIIMN OpACp M aJBOKATCKOE
yraocroBeperrne. Ho 3Toro eme HeJoCcTaTouHo, TaK Kak HEOOXOAUMO MPOBEPHUTH HE MOMATMATACT JIN
JIaHHBIM mpencTaBuTeNb noj npeaycmorperHsie cT. 72 YIIK Poccuiickoit @enepanuu cliyyau,
HCKJIIOYAIOIINE BO3MOXKHOCTD €TI0 y4acTHs B €€, a TAK)KE UMEETCS JIU COITIacue MOTEPIIEBUIETO HA
MPEJCTaBUTEIBLCTBO €T0 MHTEPECOB IAHHBIM aJJBOKATOM.

[ToreprneBmmmii siBNsieTCS (PAKTUICCKH OOBUHUTEIIEM, 3aMHTEPECOBAHHBIM B M300JIMYCHHH U
HaKa3aHWU JIMIA, TPUYMHUBIIETO €My BPE, B 3TOM COCTOUT MHTEPEC MOTEPIEBIIETO B XOJI€ BCErO
cynornpou3BocTBa. COOTBETCTBYIOIIYIO MOMOIIb MPU 3TOM €MY OKa3bIBaeT €ro MpPEICTABUTENb,
TaKKe BBIMONMHSAIONUN (yHKIIUIO oOBUHEHHS. Ho
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MOXET BO3HHUKHYTh CHTyalusi, KOTJa NpPEACTaBUTENb IOTEPIEBIIETO YCTAHABIMBACT (aKT
HEOOOCHOBAHHOTO MPUBJIEYEHHsI OOBUHAEMOI0O K YTOJIOBHOM OTBETCTBEHHOCTH JINOO HEMPaBUIIbHOM
KBaJIM(HUKALNU CONESHHOTO 10 3aKOHY 0 0OoJiee TSHKKOM mpecTyruieHud. [lo-BuauMomy, B Tog00HOM
cllyyae MpeJCTaBUTENb JTODKEH MPOUH(OPMHUPOBATH 00 3TOM CBOETO MPEICTaBIsAEMOrO U CIAENaTh
COOTBETCTBYIOLICE 3asBIICHUE cienoBarentro. llpm 5ToM mpencraBuUTENbs MNOTEPIEBILNETO HE
CTAHOBHUTCSI  3AIUTHUKOM OOBMHSIEMOI0o, KaKk HE CTAHOBUTCS 3alllUTHUKOM IIPOKYypOp,
MPEKPaTUBLINIA /170, TaK KaK MOJ0O0HAsi MO3HMIUS TPEICTAaBUTENS MOTEPIIEBIIETO U B MHTEpecax
MOCJIETHET0, HECOMHEHHO JKEJIAloIero, YToO0bl K OTBETCTBEHHOCTH ObUIO MPUBJIEYEHO MMEHHO TO
JIMI0, KOTOPOE MPUYUHUIIO EMY BpE M B COOTBETCTBYIOLIUX pa3Mepax.

IIpencraBuTens He 3aMeIlaeT MOTEPIEBLIETO, a OCYLIECTBISIET CBOE INPAaBO CTOPOHBI B
mpouecce, ACUCTBYS HE BMECTO IOTEPIEBLIETO, a HAapsALy ¢ HUM. Pasymeercs, mpeacTaBUTEIb
COITIaCOBBIBAET CBOM [JEHCTBHS C MPEACTABIAEMBIM MM IIOTEPIEBLUIMM M HE MOXKET ICHCTBOBAaTb
BOIPEKM 3aKOHHBIM MHTepecaM nociieaHero. OAHAako HE BCErla HMHTEPEChl MOTEPHEBIIErO, UM
BBICKa3aHHBIE, MOKHO CUMTATh 3aKOHHBIMH. VIHOTA MOTEPNEBIINNM CTPEMUTCS UCIIOIB30BaTh CBOU
npoIieccyaqbHble BO3SMOKHOCTH HE TOJIBKO JUIS M300JIMUEHHS JIUIA, TPUYUHHUBILIETO €My BpPE, HO H
JUIS CBOEH 3allUTHI OT YIPOXKAIOIIEro ¥ eMy OOBHUHEHUs, HallpuMep, Korja AeiCTBUS OOBUHAEMOIO
ObUIM peakIMel Ha HempaBOMEpHOE IOBEACHHE moTeprieBliero. IIpenarcTBys B Takux ciydasx
YCTAaHOBJICHUIO HMCTHHBI TIOTEPIEBIIMH MOXET pAcXOAMTHCA BO MHEHMSIX CO CBOUM



npejacTaBuTeieM. B Takux ciyyasx TpeACTaBUTENb JIOJDKEH Pa3bsICHUTh CBOK IMO3HIIMIO
MOTEPHEBIIEMY M, €CIM PAcXOXkJEeHHE BO MHEHUSX OCTAaeTCs, MPEICTABUTENb MOXKET B JIFOOOM
MOMEHT OTKa3aTbcsd OT ydacTus B HeM. OTka3aTbCsi OT NPEACTABUTENS HE Pa3JesIOIIEro ero
MHEHUE MOXET U TOTEPIIEBIIUH.

YronoBHO-TIpoLIeCCYyalIbHBIM 3aKOH HE COAEPKHUT 3alpera Ha OTKa3 IPeACTaBUTENS OT
ydacTusi B Ipolecce, Kak 3TO MMEET MECTO B OTHOIICHUU a/IBOKaTa-3alllUTHUKA, MPUHSBILIETO
MOpYUYEHHUE Ha OCYLIECTBICHHUE 3alUTHI [0 JIEIY.

[TorepneBimii MOXXET U HE OCYIIECTBIISTH CBOM IIpaBa Ha y4yacTHe B OKa3bIBAHUHU TIO JIEIY,
NIPEJICTAaBUTENb JK€, €CJIM IOTEpIEBIIMHA HE BO3PAXKAET, O00s53aH IOJHOCTHIO HCIIOJIb30BaTh
MIPEIOCTaBICHHBIE EMY
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mpaBa B 1OKa3bIBaHWH, TaK KaK MHA4YC OH CBOH HpO(bGCCI/IOHaJH)HI)IG 00SI3aHHOCTH HE BBITTOIHUT.

4.3. Yuacmue npeocmaeumensn nomepnesuiezo ¢ paccie0o6anuu
NpecCMmynieHUil U 603MOHCHOCIU AKMUGU3AYUU IMOU 0esAMeTbHOCU

VYyacThe npeAcTaBUTeNs IMOTEPHEBIIEr0 B J03HAHMM M IPEIBAPUTEILHOM CIEICTBUU
BHOCHT BJIEMEHT COCTS3aTEIbHOCTH B 3TH CTAJIUH CYJOIIPOU3BOJCTBA U MOXKET OBITH MOJIE3HBIM KaK
JUId TIOTEpHEBILEro, TaKk M AJIs HMHTEpecOB OOBEKTHBHOTO M 3(PQPEKTHUBHOTO pPACCIEIOBAHUS
YTOJIOBHOTO JIefa.

VY4acTue npeacTaBuTelIs HOTEPIEBIIErO U CIIECTBEHHBIX JICHCTBUAX MO3BOJISET:

- OpicTpee u A (HEeKTUBHEE TPOBECTH CIICICTBEHHBIC ICHCTBHS,

- JTy4lle BBIICHUTH MOTHUBBI, IPEANIOCBUIKH U YCIOBUS COBEPLIEHHOIO NPECTYIIIICHNUS;

- m30exarb HENOpabOTOK TMpPH pACCICAOBAaHMHM, B TOM WYHCIE IIyTeM IPOBEIACHUS
CJIC/ICTBEHHBIX JIEHCTBMH IO XOJIaTaliCTBaM IOTEPHEBIIEr0 W €ro MNpeACTAaBUTEINs, MPOBEPKH
BBIJIBUHYTHIX MU BEPCUI MPOUCIIECTBHUS, CTAHOBJICHHS €r0 MEXaHU3Ma U YYaCTHUKOB;

- B 3HAQUUTEJIBHOHN CTENEHU aKTUBU3MPOBATH PAOOTy IO 3aIUTE UHTEPECOB MOTEPIIEBLIETO U
BO3MEIICHUS TPUYUHEHHOTO eMy yIIepoa.

Korga mnpencraBuTenb MOTEPHEBIIETO BBICHSET, YTO K YIOJOBHOH OTBETCTBEHHOCTHU
NPUBJICYCHbI HE BCE JIMIA, NPUYMHUBIINE TOTEPIEBIIEMY BpEA, OH, C COINIACUSl MOTEPIEBILIEro,
JIOJDKEH XOZaTaiicTBOBATh O TMPHUBJICUEHHMM MX K OTBETCTBEHHOCTH. Eciu BBIACHSAETCS, YTO
OOBUHJIEMOMY BMEHEHBI HE BCE MPECTYIHBIC NEHCTBUS, MPUYMHUBIINE BPEI MOTEPIIEBIIEMY WIIH
JecTBUs  OOBMHSAEMOrO KBaJIM(UIMPOBAHBI IO 3aKOHY O MeEHee TSDKKOM IPECTYIJICHUH,
NPEACTAaBUTENb JIOJKEH XOAATaiicTBOBaTh O pAacCHIMpPeHWH oObeMa OOBHWHEHHS MO0 00 HHOM
KBaJM(pUKALNU 1eHCTBUIA OOBUHAEMOTO.

[IpenacraBuTens TOTEPIEBIIECTO JODKEH Pa3bsCHUTh TOCIETHEMY €ro MpaBO 3asBHTb
IpakJaHCKHH MCK M COCTaBUTh OT €r0 MMEHHU MCKOBOE 3asBiieHHe. IIpeacTaBuTtens norepneBmero
JIOJDKEH TaK)Ke BBISICHUTH TMPHUHATHL JTM MEphI MO OOECIEYCHHIO HCKa, HAJOKEH JIM apecT Ha
UMYIIECTBO OOBHHSIEMOTIO WJIH JIUL, HECYIUX 10 3aKOHY OTBETCTBEHHOCTb 3a €r0 JIeHCTBHUS.

VYyacTie npeacTaBUTelNs MOTEPIEBIIETO B CIEICTBEHHBIX JEHCTBHUAX B 3HAUUTEIHLHON Mepe

YCTpaHseT HeIOOLIEHKY POJId OTEPIIeB-
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mero B AOCTMIKCHUU HCTHUHBI 110 YTOJIOBHOMY ACIY, MPOBCACHHUEC CICACTBCHHBIX HCI;'ICTBI/Iﬁ oes3
ydeTa CHeUU(pHUKH €ro MpoLecCyalbHOTO IMOJOKEHHS, UTHOPUPOBAHHUE OCOOEHHOCTEH IICHXUKU
JIMIA, TIOJBEPTaBIIETOCsS HACUIIUIO, & 3TO 3a4acTyI0 NMPHBOIUT K CYIICCTBCHHBIM HEIOCTAaTKaM B
paccIeI0BaHuM.

CrerUYHOCTh  MPOLECCYaJbHOTO  IIOJOXKCHUSI  IIOTEpIEBHIEro,  O0COOCHHOCTH
NICUXMYECKOTO W (PU3MYECKOTO COCTOSHMS JIMIA, MEPeHECHIero MNPEeCTYMHOE MOCSATaTelbCTBO,
BAXHOCTh cooOmaeMoil UM uHpopManuu 00 00CTOATENbCTBAX Jeia TpeOyroT ClenratbHON
TaKTHKH TIPOU3BOJCTBA CJICACTBEHHBIX JCHCTBUI C y9acTHEM MOTEPIIEBIIETO U €ro MpPeICTaBUTENS
1 oOparieHust 0co00ro BHUMaHUs Ha (DUKCAIMIO X PE3YIBTaTOB.

PackppITHIO TpECTyIUICHHS MOXET CHOCOOCTBOBATh W TINATEIBHOE H3YYEHHE B XOZE



CJICJICTBCHHBIX JICHCTBUI JTUYHOCTHU MOTEPIIEBIIETO, HA YTO €T0 MPEICTABUTEIh OOBIYHO OOpamacT
oco0oe BHUMaHHE,

C yyeToM BCEro BBIIIECU3IOKEHHOTO YyYacTHE NPEJCTABUTENIS TMOTEPIEBIIETO B
CJIEZICTBEHHBIX IEHCTBUSX UHOT/A JOHKHO OBITH MMPOCTO 00s3aTEIbHBIM.

N3 cnencTBeHHBIX AEHCTBUM, TPOBOIAUMBIX C MOTEPIIEBIINM, C YYACTUEM €T0 NPEACTABUTEIIS
Yaiie BCEro OCylecTBISETCS 00npoc.

Hepenko 3TO0 eauHCTBEHHAass BO3MOXHOCTh YCTAaHOBUTh HCTHHY. Kak yxke oTMedasiocsh,
MOTEPIIEBIINA HEPEAKO E€AMHCTBEHHBIM OYEeBUACI MPOU3OLIEAIIEr0 M MOTOMY €ro MOKa3aHus O
JIMYHOCTH MPECTYIMHUKA U MEXAHU3ME MPECTYIUIEHUS HE3aMEHUMBI U KpailHe BaxkHbl. [loMoub B
BBISICHEHHH 3TUX BOMPOCOB JOJDKEH MPEACTABUTENh TOTEPIIEBILIET0, C KOTOPHIM MOCTIEAHUN OOBIUYHO
ObIBaeT 0oJiee OTKPOBEHHBIM, UEM CO CJIEIOBATEIIEM.

UroObl n30ekaTh OMIMOOYHBIX OOBSCHEHUN MOTEPIEBILEro, UCKIIOYUTH BIUSHUS Ha HETO
BBICKA3bIBAHUH APYTHUX JIUI, TOHYXJACHHUS €ro K JIOKHBIM IMOKa3aHUsIM, OH JOJHKEH OBITh JOMPOIICH
KaK MOXKHO CKOpEee M 3/1eCh IOYTH BCErJa MOTYT BO3HUKHYTH CJIOXXHOCTH C MNpPUINIALICHUEM
MIPEICTaBUTEINS], OAHAKO, B MHTEpecaxX YCTaHOBJICHUSI UCTUHBI TIO JIeTy CJIEIOBAaTeNIeM JTOJIKHBI ObITh
MPUHSITHI MEPHI K MPUCYTCTBUIO MPEICTABUTENS OTEPIEBIIETO HA MIEPBOM K€ JIOTMpoce, TeM Oojee
KOTJIa 3TO TeTeph, B COOTBETCTBUH C 4. 2 CT. 45 VIIK P®D, siBnsieTcs 00s13aTeIbHBIM.

[Tpu mompoce moTepmneBIIero B Bo3pacTe A0 14 meT o0s3aTeNnbHO J0KEH MPUCYTCTBOBATh
IIEJIaror, a €CJIM CIEA0BATElb CYUTAET ITO
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HEOOXOJUMBIM, TO IIE1Aaror MOKET IMPUCYTCTBOBATh U IIPH JOMPOCE JIUL HE TOCTUTIIMX emle 18 jer.

[TepBoHa4ambHBIE OOBSICHEHUS TOTEPIIEBIIETO OYEHb BAYKHO MOJyYUTh B OTCYTCTBHE JAPYTHX
JMIL, TakXke OBIBIIMX O4YeBHALAMH Mpousomeamero. MaeanbHo Ob110 Obl, €ciiu Obl MOTEpHEBIINI
CTOJIKHYJICS C HUMH TOJIBKO Ha OYHOH CTaBKe, IMPOBOJUMOW B cllyyae HaJIU4Ms IPOTHUBOpEUUid
MEXly MOKa3aHUSIMH ITOTEPIIEBUIETO U JAHHBIX JIUII.

CoBeplIeHHO HEOTIOXKEH JONpOC IMOCTPaJaBIIEro IMpH HaMaJeHWM, >KU3Hb KOTOPOTO B
OMAaCHOCTH, U TYT TMOMOUIb €ro MpPeACTaBUTENs 0COOCHHO BaXKHa, HO IMOJy4YeHHE OOBSICHEHUH OT
TaKOTro MOTEPIEBILIET0 BOZMOXKHO JIMIIb C COITIACHS Bpaya U JKeJIaTeIbHO MMCbMEHHOTO 3aKJIF0UEHUS
O TOM, IO3BOJISIET JIM COCTOSIHME IOCTPaJaBLIEr0 IPAaBWIBHO OLICHMBATh INPOMCXOAMBIIEE. 3a
BBITIOJTHEHUEM YCIIOBUM TaKOro JONpOca MPEACTaBUTENb IMOTEPHEBIIErO JOJKEH O0s3aTeNbHO
IIPOCIIENTE.

K npompocy mnorepmeBIIEr0 HE TOJNBKO CJEIOBareilb, HO M MPEICTaBUTENb JOJKHBI
THIATEIbHO TOTOBUTHCS, Pa3yMEETCsl, €CIIU 3TO MO3BOJIAET CO3/1aBIIASICSA CUTyaLHsl.

K nmoaroroBke npeacTaBuTeNs NOTEPIEBIIErO0 OTHOCUTCS U3YYEHHE AOCTYIHOIO Marepuana
IO JIeITy, O3HAaKOMJICHUE C JaHHBIMH, XapaKTEPU3YIOIUMH JIMYHOCTh OTEPIEBILETO, U, YTO KpanHe
BA)XXHO, (POPMYIUPOBAHUE IPEAINOIATaeMbIX BOIPOCOB, KOHCYJBTAIMH CO CIICLIUAINCTaMH, €CIU
Jotpoc OyzeT kacarbest obacTeil 3HaHUH, HEU3BECTHBIX MTPEJCTABUTEINIO OTEPIIEBIIETO.

Llenpio gompoca MOTEPIeBIIEro - (PU3MUECKOTO JIMIA SBJSETCS BBISICHEHHE OOCTOSTENBCTB,
IIPEIIECTBOBABIINX MPECTYIUICHUIO, & 3aTEM U CaMOT'0 COBEPILEHHUS NPECTYIIICHUS, ICUXUYECKOTO
COCTOSIHMSI TOTEPHEBIIETO0 B 3TO BpPEMs, XapaKTepa HAHECEHHOro €My Bpela, 4YeM BCE 3TO
JI0Ka3pIBaeTcs. B mepByro odepenp, BBIACHAETCSA, YTO MOTEPIEBIINN 3HAET O MIPOUCIIECTBUH, MOYKET
JIM ONUCATh MPECTYIHUKA, €CTh JIU Y HEro KaKue-HuOyAb MPENNOI0KEHUS O TOM, KTO 3TO MOT OBIThH
Y Ha YeM 3TH IIPEIOJI0KEHHS OCHOBBIBAIOTCS.

Tak, 1o JesaM 0 HamaJIeHUsAX NPECTYNMHUKOB y TOTEPIIEBIINX OOBIYHO BBICHSAETCS: BpeMs U
MECTO HamaJeHMsl; YUCIO HalaJaBIIMX; UX MPUMETHI, UX OJeXJa, 00yBb, CPEACTBA MACKUPOBKH;
KaK OHH JpYT Apyra Ha3bIBaJIW; JEHCTBHUS KaXK10TO HAIAJAaBIIETO B OT/EIbHOCTHU; HAJTUUUE OPYXKHS,
KaKoe UMEHHO U y KOro; Kakoi TpaHCIOPT UMM MCIIOIBb30BAJICS; HE BCTpeyascs JIM paHee KTo-I100
U3 HalaIaBIInX MMOTEPIEBUIEMY; YTO MPECTYITHUKAMHU OBIJIO U3BATO y MOTEPIIEBLIETO.
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PaSYMCCTCH, 4YTO AAJICKO HC BCC 3THU BOIIPOCHI Y IOTCPIICBIICTO MOI'YyT OBITE BBISICHCHBI, HO
HOIIBITAaThHCA 3TO CACIIAaTh HCO6XOIII/IMO. HpI/I 9TOM IOOJIDKHO YYUTBIBATHCA, YTO OOBHHEHHE HE MOXKET
OCHOBBIBATBCA TOJIBKO Ha IMMOKAa3aHUAX IMOTCPICBIICTO U HAJI0 ITOTOMY Y HCETO BBIACHUTBH KTO MOJKECT



MOATBEPAUTh MPABUIBHOCTh €ro oObsicHEHHH. Eciu ciiefoBaresb HEAOCTATOYHO BBISICHSIET ITH
BOMPOCHI, 33/1a4a MPEACTaBUTENS MOTEPIEBIIETO yKa3aTh Ha JaHHOE YIYIIEHHE, a TaKXkKe camoMy
MBITATHCS UX BOCIOJIHUTD.

OaHuM U3 BaXXHBIX MOMEHTOB, BIHAIOIIMX Ha TOJYYEHHE STUX CBEACHHUH SIBISETCS
CIIOKOIHOE, 100posKenaTenbHOE OTHOIIEHNE JONPAIMBAIOIIEr0 K MOTEPIEBIIEMY, HAJIAXKUBAHUE C
HUM TICUXOJIOTUYECKOTO KOHTaKTa, W TMPEICTAaBUTENb TMOTEPIEBIIEr0 JOKEH CHOCOOCTBOBATh
ATOMY.

HyHo Bcsiuecku nu3berarb BOSHUKHOBEHUSI KOH(DIMKTHON CUTYyaIlud BO B3aMMOOTHOIICHUSX
C MOTEPHEBIINM JIaXKe KOTJla OH, 10 MHEHHIO JOIPAIINBAIOIIETO0, 1Aa€T JIOXKHBIE MOKA3aHU, TaK KaK
BCTpEUAIOUINecs: B MOKa3aHUSAX HETOYHOCTU M MPOOEINBI elle He CBUIETENIbCTBYIOT 00 YCTaHOBKE
MOTEPNEBIIET0 Ha Jady JIOXKHBIX IMOKazaHuU. [IpoOenbl B MOKa3aHMUSIX MOTYT OOBSICHATHCS Kak
HEeKeJITaHUEM MOTEPIIEBIIET0 PAcCKa3bIBaTh 00 0OCTOSATENHCTBAX, CBA3AHHBIX C €r0 JINYHON KHU3HBIO,
Tak ¥ OOs3HBIO, YTO OyAET YCTAaHOBIEHO €ro HEOIArOBHIHOE TOBEACHHE CIPOBOLMPOBABIIEE
npecTyIuieHne. BblsicHeHHWe NPUYMH TakKoW TMO3MIMK M 3aT€M pa3bsSCHEHUE MOTEpIeBIIEMYy ee
HECOCTOSITEJIBHOCTH B CIIOKOMHOM, POBHOM, HO YBEPEHHOM TOHE, IIOMOTaeT JMKBUIALUU
BO3HUKIIEr0 KOH(MINKTA U TMOTYYSHHUIO IPABIUBBIX MMOKa3aHUH. ITOMY, HECOMHEHHO, CIOCOOCTBYET
IIPUCYTCTBUE HA JJOTIPOCE MPEACTABUTENS TOTEPIIEBIIETO.

HeoOxoqumMo yuuThIBaTh, UYTO TIICUXMYECKOE COCTOSHHE TMOTEpHEBIIEr0 BO BpeMs
paccienoBaHusi, 0COOCHHO Ha €ro MepBOHAYAIBLHOM JTare, 3aBHCUT HE TOJIBKO OT MEPEXHUTOrO B
mpolecce, Koraa OH CTall JKePTBOM NPECTYIUIEHHS, HO U OT CaMON HEMPUBBIYHON MPOIETypHI
pacciieioBaHus, 4acTo JUIsl HETO TSTOCTHOM.

OcHoBHOE TpeOOBaHUE ITUYECKOTO XapaKTepa MpH JA0MPOCce MOTEPIEBIIETO - ITO OepexkHOE,
qyTKO€ K HeMy oTHouleHue. [loTeprieBmmii y)xe mocTpaaal B CBSI3U C MPECTYIUIEHHEM, HO cama
mpoleaypa CJIeICTBUS M CO3HAHHE HEOOXOMUMOCTH B JallbHEHIIEM ydacTBOBAaTh B CyIeOHOM
3acelaHud MOTyT OBITh JUISI HEro TPYAHO TIEPEHOCHMBIMH, CBSI3aHHBIMH C TATOCTHBIMH
BOCIIOMUHAHUSIMHU.

&9

I/IHOFI[a BJIAACIOIIUC MOTCPICBIINM YYBCTBO O6I/II[I>I, KaKaa OTOMCTUTB MOT'YT BBI3BATH €TO
HEC/IeP)KaHHOCTh, MPUCTPACTHOCTh. Hano ¢ moHMMaHMEM OTHOCUTHCS K MPOSIBICHHIO MOJOOHBIX
HMOIIU, HO 9TO HE 03HAYaeT OCYNIECTBICHHE KaKUX-IH0O MOOIaXKeK, yCTyNoK, oOemanuii. Baxno
C camMoro Hayaja OOIIEHUS C MOTEPNEBIIMM YOEIUTh €ro, 4TO NpaBAMBHIE IIOKA3aHUS B €ro
MHTEpeCcax M 4TO €ro MoKa3aHus A0 cyaa OylyT COXpaHEHBI B TaliHe, CyAeOHOe ke 3acefaHue, Ipu
OIpEJICJIEHHBIX YCIOBHSIX, MOXKET IIPOXOAUTH 0€3 ero y4acTHsl I ObITh 3aKPhITHIM.

OTHOIIEHHE K MOTEPHEBIIEMY OIPENEIAETCS MPEXkKAE BCETO IOJIOKEHHUEM IIOCIEHAHErO B
KOHKpEeTHOM Jiesie. Ero Hajo 3amumars, HO HaJo oOpamiarh BHUMaHHE U Ha €ro HEeNpaBOMEPHBIE
IICfICTBPISI, JICTKOMBICJICHHOEC ITOBCIACHUC, ABUBINIHUECCA HHOI'JA HpPI‘-IPIHOfI, IMOBOAOM K COBCPIICHHUIO
NPECTYIJICHHUS.

HpI/I OLICHKEC MMOKa3aHUH MNOTCPHCBIICTO HAJA0 CYMCTLH IMOHATH CO3JABHIYIOCSA BOKPYI HCTO
00CTaHOBKY €O CTOPOHBI €r0 HPUBBIYHOTO OKpYXeHHUs. COUyBCTBYIOT JIU €My WJIM CUYMTAIOT B
OTIpE/IETICHHONW Mepe BUHOBHBIM B CIYYMBUIEMCS, HE OKa3bIBAa€TCSl JIM HAa HEro JaBJIEHHE CO
CTOPOHBI NMPOTUBOACUCTBYIOUINX CIIEACTBUIO JUL. Ecnu mpu mepBoM Jompoce BBIACHUTH 3TO He
yaacTcda, 10 XOHaTaﬁCTBy NpeaACTAaBUTCIIA MOTCPIICBIICIO J0MPOC MOXKET ObLITH IMOBTOPCH.
[TpeanpuHATh yCHIIUS MO BBIACHEHHIO 3TUX BOINPOCOB MOXKET M IPEACTAaBUTENb MOTEpPIIEBLIETO,
Oecenys CO 3HAaBIIMMHU €ro JIMIAMHU, BO3MOXKHO Jake OOpaTHUBIIMCH B YaCTHO-JETEKTHUBHOE
HpEANpUITHE C TPOCHOOH O BBISICHEHUM UHTEPECYIOLIUX €r0 CBEICHUI.

[IpencraBuTenb MOTEPIEBILIErO HEPENKO JIyYIlE CIIEl0BaTelsl 3HAET KaKUMU CBEIECHUSMU
pacronaraeT ero moone4YHbIi 1 TOTOMY MOXET ObITh aKTUBHBIM YYaCTHHKOM JIOIIPOCa.

OObyHO mOCNE CBOOOMHOTO paccka3a MOTEPIEBIIETO0 M IOCTAHOBKH  BOIIPOCOB
cliefioBaTelieM NpeACTaBUTENb MOTEPHEBIIEro 3a/aeT JOMOJHUTEIbHbIE BOIPOCH], HANPABICHHbIC
Ha BBbISICHCHHC 06CTO$ITGHI)CTB, HC OCBAIICHHBIC TMOTCPIICBIIMM, WU KOTOPBIC €TI0 MPCACTABUTCIIb
CUMTAET BaXXHBIMM M TIOJIE3HBIMM JUIsl CBOEr0 MPEACTaBISIEMOro. OJTO MOTYT ObITh MU
HaIOMMHAIOUINE BOIIPOCHI, HO, Pa3yMeeTCsl, HE HABOISIINE.

[ToreprieBiieMy AOJIKHO OBITh Pa3bACHEHO, YTO B LIENAX oOecneueHus ero 0e30macHoCTH, a



Taxkke OE30HaCHOCTH €ro POACTBCHHUKOB H OJIM3KHX JiuI[ CJICAOBATCIIb BIpPAaBEC B IIPOTOKOJIC
CICACTBCHHOI'O
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IIGfICTBPISI, B KOTOPOM YYaCTBYIOT HOTCpHCBHII/Iﬁ " €T0 NPCACTABUTECIIb, HC IIPUBOAUTL JaHHBIX 00 ux
JMYHOCTU. B 3TOM citydae cienoBarens ¢ comiacus MPOKypopa BHOCHUT IMOCTaHOBJIEHUE, B KOTOPOM
H3JIararoTcsa IMPUYUHBI OPHUHATHA PCIICHHUA O COXpPAaHCHUU B TaHe JTHUX JAaHHBIX, YKAa3bIBACTCA
IICEB/IOHUM YYaCTHMKA CJIEICTBEHHOTO HCTBUS U MPUBOAUTCS 00pa3ell ero NOANUCH, KOTOpble OH
6}’I[eT HCIIOJIB30BaTh B MPOTOKOJIAX CJICACTBCHHBIX IICP'ICTBI/II;'I, MNPOU3BOAUMBIX C €ro y4aCTHUCM.
[TocTaHoBNIEHNE MTOMEIIACTCS B KOHBEPT, KOTOPBIN MOCJE ITOr0 ONeyaThlBaeTCs M MpHOOILIaeTcs K
yroisoBHoMy zieny (4. 9 ct. 166 YIIK PO).

C oroif e Uenblo, MO MHUCBMEHHOMY 3asBICHHMIO JIMI, B OTHOLIEHHH KOTOPBIX
OCYHICCTBIIAIOTCA YI'PO3bl COBCPHICHUSA HACWIIHA, BBIMOIarCJIbCTBA W APYTIUX MPCCTYIIHBIX
JeHCTBUHM, MOXKET OCYILECTBIATHCS KOHTPOJIb U 3alUCh TeNe(OHHBIX U UHBIX MEPETOBOPOB (4. 2 CT.
186 YIIK P®), a Takxe mo3qHEe MPOBOIUTCS 3aKpBITOE CyAeOHOE pa3ouparensbcTBo (1. 4, . 2, CT.
241 VIIK PD).

Ecnu nonpammBaeMslli IOTEPIEBIINN JOIYCKAeT B CBOMX BBICKA3BIBAHUAX IPOTHBOPEUMS
10 CPABHEHUIO C paHee JaHHbIMU OOBSICHEHUS MM WM YCTAaHOBJICHHBIMH OOCTOSATENILCTBAMMU JieNa,
HEOOXOJIMMO YYHTHIBATh, YTO 3TO MOXET OBITh PE3yabTaTOM J0OpOCcOBecTHOTO 3abmyxaeHus. Kak
mucan eme A.D. KoHu «camoe A00pOCOBECTHOE MOKa3aHUE, JAHHOE C TOPSYUM JKeJIaHUEM
MMoKasarb mnpaBAy W IPU 3TOM BCHXO IIpaBAYy - OCHOBBIBACTCA HAa YCHUIIUHU IIaMSTH, pI/ICYIOIIIefI u
nepeaaroliei To, Ha yTo ObUIO 0OpaIlleHO B CBOE BpeMsl cBoe BHMMaHue. Ho BHUMaHMe ecTh opyaue
JJI1 BOCTIPpUATUSA BECbMa HCCOBCPUICHHOC, a MaMATh ¢ TCHCHUECM BPCMCHU NCKAXKACT 3alICYaTIICHHBIC
BHUMaHHEM 00pa3bl U J1a€T UM MHOIZIA COBEPLICHHO BhIIBECTh. BHIMMaHue oOpalaeTcst He Ha Bce
TO, YTO CJIENOBAJIO OBl B OY/IyIEM IOMHHUTE .

Kak mnpaBwio, mnpeacTaBuTenb MOTEPNEBLIETO 0 JONpOca IOTEPHEBLIETro, € HUM
BCTPEYACTCS M COJACP)KaHHE MPEACTOAIMX OOBICHEeHHH o0cyxnaer. llpencraBuTens MOKEH
pa3bACHUTb CBOEMY IOJONEYHOMY, YTO €CJIM OH CKpBIBA€T HCTHHY, TO 3TO IOMEIIAeT BO3/aTb
JOJDKHOC TOMY, KTO HNPUYHUHUII €My BpCId, 4YTO OIIaCCHUA, YTO €My OTOMCTAT 3a IIOKa3aHHsd
OOBHHSIOIIETO XapakTepa MpeyBEIMUYEHbI, YTO MPABOOXPAHUTENIbHBIE OpPraHbl MPUMYT MEpbI IS
3allUTel €0 W €ro CeMbHu, YTO MHpU [JA4Y€ JIOXKHBIX MOKa3aHuii OH npeacTact B KpaﬁHe
HeOIaronpusTHOM CBETE, YTO €My BCe paBHO He nosepsT. Eciu atn

' Konu A.®. Ceugerens Ha cyge. CyneOnsle peun. CII6., 1905. C. 43.
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Pa3bACHCHHUA HE IMOMOTrar0T U HpGI[CTaBJIHeMI)If/'I CTOUT Ha CBOCM, IMPEACTABUTCIbL JOJIKCH
Pa3bACHUTb €My, YTO OH €ro IMO3MUIMI0 pa3leiUTh HE CMOXKET M €My JydIlle OTKa3aTbcs OT €ro
TTOMOIITH.

[oBOopst 0 NpUMEHsAEMBIX Ha NPEABAPUTEIBHOM CIEICTBUM METOJOB BBISBICHUS Ja4d
MOTEPIIEBIINM JIOKHBIX TTOKa3aHUH 11€71eCO00pa3HO OCTAaHOBHUTHCS Ha OTHOM, IMOKA €Ie JTOBOJBHO
CIIOPHOM Bompoce. Pedb MIET O XOTs emie penko, HO BCe-TaKM MHOIZNA MCIOIb3yeMOM METOJIE
MOJTy4YCHHUA I/IH(1)OpMaIII/II/I C INPUMCHCHUCM Honnrpa(ba, T.C. HUCIIOJIBb30BaAHUSA HWHCTPYMCHTAJIBHBIX
BO3MO)KHOCTEH YCTAHOBJIEHUS TCUXO(U3HOIOTHYECKOTO COCTOSHMS JIMLA, MEHSIOIIErocs: IoJ
BO3JICMICTBHEM CJIOBECHBIX Pa3Ipa)KUTEIICH.

Kak nmuiryT aBTOpbl HEIABHO BBILIE/IIETO OY€Hb COBPEMEHHOT0 Y4eOHHKAa KPUMUHAITUCTUKH
nox penakiueit P.C. benkuna, HaOmonaembie POSBICHUS MOPAIBLHOTO M (PU3NYECKOTO COCTOSTHUS
JIONIPALIMBAEMOr0 JIMIIa «MOTYT CIY)KMTh JAJISi CIIeAOBaTeNs: a) yKaszaTelleM NpaBWIBHOCTU €ro
JEHCTBUS WM, HAOOOPOT, CUTHAJIOM O HEOOXOAMMOCTH U3MEHUThH HANPAaBICHUS JEHCTBUN WM UX
TaKTHKY; 0) OPUEHTUPOM JIJIsl BBIOOpA MyTel YCTAaHOBJIEHHUS ICUXO0JIOTMYECKOTO KOHTAKTA C IAaHHBIM
JIMIOM, KaK MPEANOCBUIKM YCICHIHOCTH OAHHOT'O CJIICACTBCHHOTO Z[ef/'ICTBI/ISI; B) MarcpuajioMm IJid
M3yYEHHUS TICHXOJIOTHYECKUX U UHBIX 0COOEHHOCTEH YUaCTHUKOB MPOLIECCay .

BoapmMHCTBO  OTEYECTBEHHBIX YUYCHBIX TMPOHCCCYATIMCTOB W OAXKE KPUMHHAJIMCTOB
OTPHIIATENILHO OTHOCATCS K BO3MOXHOCTH MCIOJIb30BaHMs Noiurpada B pacciaeloBaHuH, TOBOPS O



er0 «PEaKIMOHHOCTY. B TOXe BpeMst 04eBHIHO, UTO MPUOOP HE MOXKET OBITh «PEaKIIMOHHBIMY HITH
«IEMOKPATHIEeCKUM», BCE OIPEACISICTCS TeM, KaK M JJISl YeTO OH MMPUMEHSIETCSI.

BaxHO OTMETHTH, 4YTO, BO-TIEPBBIX, MOMUTpad TMpEACTaBIACT COOOW MPHUOOP, TOYHO
OTpaXXaloUMi TCUXO(U3NOIOTHIECKOE COCTOSIHUE OpraHu3Ma MW IIHPOKO HCIIOJIb3YeMbIH B
€CTeCTBEHHBIX HayKaX, BO-BTOPBIX, CYHTas MpUMeHeHHe mnonurpada Oe3HPaBCTBEHHBIM,
OTIpEIeTICHHBIM HACWIIMEM HaJ JMYHOCTBIO, HUKTO W3 €ro MPOTHBHHKOB HE TOBOPUT B YeM 3TO
KOHKPETHO BBIPAXAETCs, W, B-TPETbHX, HUKTO W3 CTOPOHHMKOB Monurpada He mpemiaraer
UCTIONIb30BAaTh PE3yNbTaThl €0 IPUMEHEHUS B KaUeCTBE JI0Ka3aTeNbCTB, TaK KaK 3TOT MPUOOD,

' Agepvanosa T.B., beaxun P.C., Kopyxoe FO.I, Poccunckas E.P. Kpumunanuctuka. M: U3,
«Hopmax. 1999. C. 391.
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pasyMeeTcs, He TOBOPUT MPSIMO O MPABAMBOCTH WUJIM JIOKHOCTH ONPEICTICHHBIX MTOKAa3aHUM, a JTUIIb
MOKA3bIBACT PEAKLIHIO JOMPAIIMBAEMOTr0 Ha TOT WM MHOW BOIPOC.

Bce 310 Hajo yuuThIBaTh MPEACTABUTENIO MOTEPIIEBIIETO KOT/Ia CIEA0BaTeIb HAMEPUBACTCS
MPUIIIACUTH CIICIUAIKCTA, padoTraromiero ¢ noiaurpagoM. B moboM cirydae, ecinm 3TO HE cAenam
CJIeI0BaTellb, aIBOKAT-IIPEACTABUTEIIh MOTEPIIEBIIETO JOJKEH €My Pa3bsiCHUTD, UTO UCITOJIb30BAHUE
nonurpada BO3MOXKHO TOJBKO C €r0 COINIACHs, MPUYEM OTKa3 IMOIBEPTHYTHCS HCCICIOBAHUIO HE
OyZIET TOJIKOBAThCS €My BO BpPE M YTO PE3yJIbTaThl MPUMEHEHHS Moiaurpada qoKka3aTeIbCTBEHHOTO
3HAYEHUSI HE HUMEIOT W SBJSIOTCS JIMIb OMpPENeJICHHON OpUEHTUpYIOIIeH uHbopMauen mis
cJIeToBaTelIs, YTO, KOHEYHO, TOKE HEMAJIOBAKHO.

Bonpias yacTh BBIIEU3I0)KEHHOTO OTHOCUTCS U K OUHBIM CMABKAM, KOTOPBIE TTPOBOMSTCS,
KaK y>K€ YKa3bIBaJIOCh, 10 PE3YJIbTaTaM JIONPOCOB MPU HAIMYHUM B TOKA3aHUAX HECKOJBKHX JIMI]
cymecTBeHHbIX mnpotuBopeunit (ct. 192 VIIK P®) u B KOHEYHOM cueTe pemaroT 3aaady
YCTAHOBJICHUSI JOCTOBEPHOCTH TE€X WJIM MHBIX TIOKa3aHUM. YMECTHO JIMIIb OTMETHTh, YTO
3¢ (dEeKTUBHOCTH JIOTPOCOB TIOYTH B J[BA Pa3a BEINIC, YeM OYHBIX CTABOK, ITPH MPOBEACHUH KOTOPHIX
€€ YYapTHUKHU 3HAYUTEIBHO pEke, YeM IMpU JOMPOCE, MEHSIOT JaHHbIE JO HATOr0 IOKAa3aHWHS,
OTCTaWBasi TO, YTO OHM YK€ MOKa3aJdu M YTBEPKAAs, 4TO NpaBAy TOBOPSIT OHHM, & HE JIMLO, C
KOTOPBIM MPOBOUTCS OYHAs CTaBKa'.

Kak y»e orMeuanoce, ouHasi CTaBKa JOBOJIbHO «OMAacHOE» CIEACTBEHHOE JEHCTBUE, TAK KaK
B €€ XO/I€ OJMH U3 €€ YYaCTHHUKOB MOKET OKa3aTh IMCHXOJIOTHYECKOE JIaBJICHUE Ha JIPYyroro u B
pe3yJibTare BBIHYAUTh W3MEHUTH IMOKa3aHUS B CBOIO MOJB3y. Takue CUTyallMd OCOOCHHO YacTo
BCTPEYAIOTCS KOTJa TMTPOBOUTCS OYHASI CTaBKa MEXIY IMCUXOJOTHUUECKU 00Jiee CUITbHBIM, OTIBITHBIM
OOBHUHSIEMBIM M POOKHUM TMOTEPIEBIINM, OMACAIOIIUMCS CBOETO BU3AaBU HWIIU MOJACP>KUBAIOIINX €ro
nuil. [ToaToMy mpencTaBUTENI0 TaKOTO MOTEPIEBIIETO CIEIYET XOPOIIO B3BECUTh BCE 32 U MPOTHUB
MpeXae, 4YeM 3asiBUTh XOJATalCTBO O NPOBEACHUM OYHOW CTaBKU. EciM ke oOyHas craBKa
MIPOBOAUTCS T10

' TTo maHHBIM HCcle0BaHuiA, TpoBeneHHbIX A.B. ConoBbeBbIM, Y3)PEKTUBHOCTE TONPOCOB B
cpenHeM coctapisieT 79%, a ouHbIX CTaBOK - 42%. CM. Conosves A.b. IIpobnemsl 3¢ hekTHBHOCTH

CJIeICTBEHHBIX AeicTBUM. M., 1987. C. 78.
93

MHUIMATUBE CJIEA0BATENs, MPEICTABUTENI0 IOTEPHEBIIErO IEJIeCO00pa3HO BBICKA3aTh CBOU
CO0OpaXeHHUsI 110 3TOMY TTOBOJY.

Jiist Toro 4yTOOBI OYHAS CTAaBKa C MOTEPIEBIIUM JOCTHUINIA [ENH, HEOOXOIUMO MPEKIE BCETO
BBISICHUTH TOTOB JIM OH MOATBEPJAUTH CBOM IPaBAMBBIE MOKAa3aHUsA B MPUCYTCTBUM JIMLA, KOTOPOTO
ATH NOKa3aHUs yau4aroT. JlyuIne BCEro NncuxoJOorHYecKd MOATOTOBUTH IOTEPIIEBIIEr0 MOMKET €ro
MIPEICTABUTENb, HO €CJIM MOTEPIEBIINIM, HECMOTPS Ha MOJIyYEHHBIE PA3bsICHEHUS OMACAETCS OUHOU
CTaBKH, JTHOO MPOCTO OTKA3bIBAETCS B HEH y4acTBOBATH, IPOBOUTH €€ HE CIICIYET.

Ounast cTaBka OOBIYHO HAUMHAETCS C JOMpOca JIMIA, JABIIEr0, M0 MHEHHUIO CIlel0BaTels,
NpaBIMBBIC TIOKA3aHUS, OIHAKO, B HEKOTOPBIX Chydasx S(PQEeKT JOCTHraeTcs KOTaa IEepBBIM
JIOTPAILIMBAETCS YYACTHUK, JABIIUH, MO-BUIUMOMY, JIOKHBIE MTOKA3aHUs, KOTOPbIE MOTYT BbI3BATh



BO3MYILIEHUE BTOPOIO Y4YacTHHKA, OCOOEHHO €CJIM 3TO NOTEpHNEBIINN, M OH 3aliMET aKTUBHYIO
MNO3ULMI0 B Pa300jJayeHUu JDKU. Takodl TakTMYECKUH MpPHUEM MOMKET HPUMEHSATHCS €CIH eCTh
YBEPEHHOCTh, YTO IOTEPIIEBIINN, MOKA3aHUs KOTOPOIO SIBISIFOTCS IPABAMBBIMH, HE HCIIYTaeTCs U
TBEpAO OyldeT OTcTauBaTh 3aHATYI0O KM MO3MLMI0. MOXHO 1M HaJesTbcsd Ha CTOMKOCTb
IIOTEPIIEBILIETO JIyYIle BCETO MOXKET BBIICHUTH €TI0 MPEACTaBUTENb, KOTOPOMY OH J0BEPSET.

IIpaBHIIBHON OLIEHKE PE3YJIBTaTOB IPOBEACHUS OYHOM CTAaBKHM, a TAKXKE MOATBEPKICHUEM
COOJTIONIEHHST 3aKOHHOCTH TIPH €€ OCYIIECTBICHUH, MOXKET CIY)KUTh MPUMEHEHHE, TI0 XOAAaTalHCTBY
IIPEICTaBUTEINS TOTEPIEBLIETO, 3ByKO- M BUJICO3AIIMCH HApsIAy C IPOTOKOJIMPOBAHUEM.

Pesynbrarel O4HOW CTaBKH, KaK M PE3yJIbTaThl JIONPOCA, MOTYT OBITH NMPOBEPEHBI B XOJE
JPYTUX CIEACTBEHHBIX NEHCTBUI, B TOM YHCIIE IyTEM MPOBEACHUS C1€0CMBEHHO20 IKCNEPUMEHMA.

[IpoBenenne mnpu pacciaefOBaHUM CIEACTBEHHOI'O HKCIEPUMEHTA IOJIYYWIO JOBOJBHO
IIMPOKOe pacnpocTpaHeHue. Ilpm ero mnomomu BBIACHAETCA HAlMYWE WIM OTCYTCTBUE
OTIPENICNICHHON CBSI3W MEXIy (pakTaMu, OTCYTCTBHE WM HaJM4Yhe caMUX (PaKTOB B MPOILIOM H
HACTOSLIEM.

CrnencTBeHHBIH DKCIEPHUMEHT YacTO TPEANpPHUHUMAETCS Ui TOro, 4YToObl yOeauTh
OOBHHSIEMOI0 B HECOCTOSITEIILHOCTH €r0 J0BOJOB U MPUBECTH €T0 K MPABAUBBIM MOKA3aHUAM, HO C
TOM K€ IEJIbI0 OH MOXET OBITh NMPOBEJIEH JUIsl MPOBEPKU OOBSICHEHUN MOTEPIIEBIIETO, MPUYEM
TOJABKO HA BBI3BIBAIOIIMX COMHEHHE, HO U CyAs IO BCEMY MpaBAUBBIX, HO TPEOYIOIINX
JIOTIOJTHUTENBHOTO MOATBEPKAeHUs. Hale
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BCETO AOTO IPOBEPKA BO3MOYKHOCTH TIOTEPIEBIIETO CIBIIIATh, BUIETh, MPOBECTH KaKue-JTHOO0
JIEUCTBUSA, O KOTOPBIX OH paccKasal.

OmHuUM W3 BOKHEWINIWX TIOJOXKEHUH CJICICTBEHHOTO OKCIIEPUMEHTA SBIISACTCS  €T0
HpOI/I3BOIICTBO B TaKHUX XK€ HWIHN 6JII/13KI/IX YCJ'IOBI/ISIX, B KOTOpI)IX HpOXOIII/IJIO HpOBepHCMOC
00cTosTenbcTBO. CIEIUTh 32 BHIMOTHEHUEM ATOTO YCIOBHSI MIEPBOCTEIICHHAS 3a/]ada yYaCcTBYIOIIIETO
B CJICACTBCHHOM ﬂCﬁCTBHH HpGI[CTaBI/ITCJISI HOTepHeBIHGFO.

Haykoli KpuMUHAIHCTHKONW pa3paboTaHbl ONpEACICHHBIC TAKTHUUYECKUE M METOIUYCCKHE
peKOMCHl[aIII/II/I HpOBCI[GHI/ISI CJIICOCTBCHHOI'O 3KCHCpI/IM€HTa, C KOTOpI)IMI/I Hpel[CTaBI/ITeJII)
MOTEPIICBIIIETO JOJDKEH OBITH XOPOIIo 3HaKoM. Eciu e 0 KakuxX-Tn00 BO3HUKAIOIIUX BOMPOCAX OH
HE OCBEJIOMJICH, TO TI0 €0 XOIATANCTBY ISl y9acTHsl B CICICTBEHHOM JKCIIEPUMEHTE MOXKET OBIThH
MIPUIIAIICH CIIEIUANIUCT, JIMOO MPEABAPUTEIIBHO MOXKET OBITh TMOJyYeHA KOHCYJIBTALHUS Y JIWIIA,
o0samaronero HeoOXoIMMBIMA MO3HAHUSIMH.

[Ipy HamMuuu 1O JeNy HECKOJbKUX IOTEPIICBIIMX IIEJIECO00Pa3HO IMPOBEACHUE
IKCIIEPUMEHTA C KKIbIM M3 HUX, MPUYEM pa3leldbHO. 3a COONIOACHHEM 3TOTO TpaBHIIa TaKKe
JTOJDKEH CJICTUTH MPEICTABUTEND MOTEPIIEBIIIETO.

BO3MO)KHOCTI) yqaCTI/ISI HOTepHeBHIGFO B CJICACTBCHHOM 3KCHCpI/IM€HTC Hpem)le BCECTO
OTpEICIACTC €ro Kak MOXKHO 0oJiee paHHMM IPU3HAHMEM IOTEPIICBIIMM B IPOIECCYyTBHOM
TUTaHEe, O YeM YXKe MOIPOOHO MUCATIOCH.

B xone creacTBEHHOTO SKCIIEPUMEHTA, 3a PEAKUM HCKIIOYCHUEM, HEIb3s a0COIIOTHO TOYHO
B6CHpOI/I3BeCTI/I I[GﬁCTBHSI y‘-IaCTHI/IKOB COBepIHI/IBIHCFOCSI HpGCTyrIJIeHI/ISI, HO H€O6XOI[I/IMO
CTPEMHUTBCA K OTOMY M TYT OOBSICHEHHS IIOTEPIICBIIETO MOTYT JaTh O4Y€Hb MHOTO. bymydm
OCBEJIOMJICH O HAaMCUCHHOM IIPOBEJCHUM CJICJCTBEHHOTO OKCIIEPUMEHTA, TPEACTABUTEIh
MOTEPIICBIIETO, KaK MPABUIIO, OOCYIMT CO CBOMM ITOJIONEYHBIM COJACP)KaHHUE €ro OOBSICHCHH.
[IpemsiTcTBOBaTH 3TOMY CIIEOBATEIb, PA3yMEETCsI, HE MOXKET.

CrnencTBEHHBIM AKCIIEPUMEHT, KaK TPABHIIO, JTOJKEH IMPOBOIUTHCSA Oe30TiarareibHO, Tak
Kak, BO-HGpBI:IX, C TCYCHHCM BpeMeHI/I BOCHpOI/I?;BeIICHI/IC HOTepHGBIHI/IM O6CTO$ITCJIBCTB
MIPOUCIIECTBUSL OyleT MEHee TOYHBIM M, BO-BTOPBIX, JaHHBIC DKCIEPUMEHTA MOTYT OIEPaTUBHO
HUCIIOJIB30BAThCA HpPI pO3I>ICKe HpGCTynHI/IKa, pa60Te 10 I‘OpSI‘-II/IM ciacaamM 4 T.II.
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Ponn HINOTCPICBUICTO IIPH Y4YaCTUHU B CICACTBCHHOM OKCIICPpUMCHTEC HC JIOJIZKHA OBITE
HaCCHBHOﬁ, OH HC JOJDKCH TOJIBKO MPHUCYTCTBOBATHL IIPHW 3TOM, HO W BIIPAaBC 3a1aBaTb BOIIPOCHI U
JCJIaTb 3aMCHaHUA, MOXCET IIPOCHUTL O IIOBTOPCHHH TCX MJIM HHBIX ITPOBCPACMBIX ,HeﬁCTBHﬁ,



OCYILECTBUTh JIMYHBIM IIOKAa3 HMX MeXaHuW3Ma. TyT O4eHb BaKHA IIOMOIIb ITOTEPIIEBIIEMY €TI0
npezacraButess. OfHAKO HE BCEI/a CIe0BaTeNb MOXKET JOIYCTUTh, YTOOBI OTEPIEBIIEMY 3apaHee
ObUIO Pa3bACHEHO, YTO OXHJIAETCS YBUJIETh WIHM 4TO OyleT NPEJIOKEHO BBIINOIHUTH, TaK Kak
MHOTIJa BaykeH (haKTOp HEOXKUIAHHOCTH, KOIIa YYaCTHHUK HKCIIEPUMEHTA 3apaHee HEe 3HAET, UTO eMy
MPEACTOUT TI0Ka3aTh WM OOBSICHUTH. B CBS3M C ATHM NpeACTaBUTENh MOTEPIEBIIET0 MOXKET OBITH
IIPEIYNPEXKIEH CIEN0BATENEM, YTO BOIIPOCH OH CMOKET 3a/1aBaTh TOJIBKO MOCIIE €0 Pa3pEICHUs.

Yacto B Xome OKCIEpUMEHTa HeoOXoauma MpeABapUTENIbHAs PEKOHCTPYKLHS MecTa
IPOMCIIECTBHS, NPUAAHNE €My MEPBOHAYAIBHOIO BHJA U TYT OOBSACHEHMs MOTEPIEBIIEr0 MOTYT
OBITh OYEHb Ba)KHbI, TAK KaK TOJBKO OH MOXET B psJE CIydyaeB yKa3aTb IJ€ CTOSUIM T€ WJIN HUHBIE
BEIIM, YTO M3 UMYIIECTBA MCYE3JI0, KAKUX MPEIMETOB Ha MECTe NPOUCIIECTBUS paHee He ObUIO.
Huxakne monckasku co CTOpOHBI MPEACTABUTEINS IIOTEPIEBIIETO 31€Ch HEOITY CTUMBI.

B ciydae HEoOXOOMMOCTH YYaCTHMKHM CJIEJCTBEHHOTO 3KCIIEPUMEHTa, B TOM YHUCIE H
IIPEJICTAaBUTENb IOTEPIEBUIET0, MOTYT OBbITh MNPEAyNpekKICHbl O HepasmialleHuu (akra ero
IIPOBEJCHMUS.

OuyeHp BakHa 4eTKass (UKCALMS XOJa M PE3YNbTAaTOB CJEJICTBEHHOTO SKCIEPUMEHTA, YTO
JIOCTUTaeTCsl TNPHUMEHEHUEM HapsAdy C MPOTOKOIMPOBAaHHUEM BHUIEO3aNMCH U (POTOCHEMKH,
OCYIIECTBIIIEMBIX B TOM YHCJIE M 110 XOAATAWCTBY MPEACTABUTEINS MOTEPIIEBLIETO .

B mponecce paccienoBaHus 4acTo BOSHUKAET HEOOXOIMMOCTh IPOBEPKU MPABUIBHOCTH TEX
WIA WHBIX CYXJICHUH, BBICKAa3bIBAEMBIX MOTEPHEBIIUM. /[l 3TOH 1enn MOXKeT ObITh HpOBEICH
NCUXONI02UYEeCKUll 9KCnepumeHnm, KOrJa TOTepHeBIINN JOJDKEH I0Ka3aTb CBOM CIIOCOOHOCTH
BBIBEJICHHS .TIPABMIIBHBIX CY)KJICHUN M3 HAOIIOnaeMbIX (DakToB.

' TlonpoGHO BOMPOCHI TPOBEAEHHS CIIEACTBEHHOIO DKCIIEPMMEHTA M3JIATaloTCs BO MHOTHX
paborax P.C. benkuna. CM. Hampumep, Kypc KPUMUHATUCTUKHA B 3-X T., 1997 r; P.C. Benxumn.
OKCIIEpUMEHT B YTOJIOBHOM Cy/onpou3BosacTee. M, 1997.
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[IpoBeneHre MCUXOIOTUYECKOTO IKCIEPUMEHTa MOXKET MO3BOJUTH BBIACHUTH HAJIUYHE Y
MOTEPIIEBIIETO TOBBIMIEHHBIX, OOOCTPEHHBIX WJIH, HA000pPOT, TMOHMWKEHHBIX CIIOCOOHOCTEH
BOCIIPUSITHSA, 3alledaT-JIeHUsI U Inepenadynd BocnpuHaToro. Ilcuxomorudeckuil KCIEpUMEHT MOMKET
TaKKe BKJIIOYaTh B ce0sl MPOBEPKY MBICIUTEIBHBIX CIIOCOOHOCTEH dYenoBeKa, WX OBICTPOTY M
MPABUIIBHOCTb, TIOJIHOTHI €T0 MPEICTABICHUH U T.11.

OrneHka pe3yabTaToB ICUXOJIOTHYECKOTO AKCIEPUMEHTA, X JOCTOBEPHOCTH” O/lHA M3 3aJ]1au
MPEICTAaBUTENS TOTEPIIEBIIEr0, KOTOPBIA, B YAaCTHOCTHU, MOXKET MOJIYYUTh COOTBETCTBYIOLIYIO
KOHCYJIBTALIMIO Y CIIEUAIUCTA-IICUXO0JIOTA.

AHanu3 MPaKTHKU MOKA3bIBAET, YTO BO MHOTHX CIy4asiX, KOTJa CIeICTBEHHBIH SKCIIEPUMEHT
SBJISIETCSI BECbMA JKEJIaTEJIbHBIM, CIIEI0BATEINb €r0 HE MPOBOJUT, CTPEMSCH MTOJyUYUTh HEA0CTAIOLIIE
JIOKa3aTeNbCTBA MPHU TOMOIIU JPYTUX MNPOIECCYalbHBIX ACHCTBUNA. DTO BBI3BIBAECTCS Pa3HBIMU
oOcTosTenbcTBaMU. CieICTBEHHBIN SKCIEPUMEHT - OJTHO U3 HanOoJee CIOXKHBIX MPOLeCCyalbHbIX
neicTBUil, Tpebyroliee cepbe3HOM MpeIBapuUTEeNbHOM MOTOTOBKH, YaCTO €ro MPOBECHUE CBSI3aHO U
C ONpENEIIEHHBIMM OpPraHU3alMOHHBIMH TPYIHOCTSIMM. Pe3ynbraTel 3KCIEpUMEHTa HE BCeraa
OeccropHbl 1 MOTYT MOTPeOOBaTh MPOBEIACHHUS €Ile psAla CIECACTBEHHBIX JIEHCTBHI, a 3TO TpedyeT
JIOTIOJIHUTENBHBIX YCHWJIMA CO CTOPOHBI CJIEJOBATENsl M HAJU4ME DPE3epBa BPEMEHHU, KOTOPOIO
0OBIYHO HE XBaTaeT.

Mexy TeM Hepeako TOJbKO ITyTEM IPOBEAEHUS CIIEACTBEHHOIO 3KCIIEPUMEHTa MOXKHO
MPOBEPUTH BO3MOXXHOCTH COBEPILEHUS ONPEICNCHHBIX NEHCTBHII B KOHKPETHBIX YCIOBUSX U
COOTBETCTBYIOLIMM 00pa3oM, U MOTOMY IPEJICTaBUTENb MTOTEPIEBIIETO JOJKEH HaCTauBaTh Ha €ro
MIPOBEJICHUH KOT/Ia CYUTAET 3TO HEOOXOIUMBIM.

ban3kuM K ClIeZICTBEHHOMY 3KCIIEPUMEHTY SIBIISIETCS CIEIACTBEHHOE JIEHCTBUE, MTOTyUHBIIEE
Ha3BaHUE NPOBEPKA NOKA3AHULL HA Mecme.

JlaHHO€ CJEICTBEHHOE [EHCTBUE JAaBHO YXKE€ MCIOJNB3YeTCS Ha MpPAKTUKE, OJHAKO B
YronoBHO-TIPOLIECCYyaIbHOM 3aKOHOAATENBCTBE OHO PEerIaMeHTHpPOBaHO Juilh B HOBoM YIIK PO B
cT. 194 xortoporo ckaszaHo: «lIpoBepka mokasaHMil Ha MeCTE€ 3aKJIO4aeTcs B TOM, YTO pPaHEe
JIOTIPOIIIEHHOE JTUII0 BOCIPOU3BOAMT Ha MeCTe OOCTAaHOBKY U OOCTOATEIhCTBA MCCIEIyEMOTO



COOBITHS, YKa3bIBACT HA MPEIMETHI, TOKYMEHTBI, CJICJIbI, UMEIOIIIE 3HAUYCHUE JIJIsl YTOJIOBHOTO JieTa,
JIEMOHCT-
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pupyeT ompeneneHHble neiicTBus. Kakoe-mmbo mocTopoHHEe BMEIIATeNIECTBO B BUJIE NMPOBEPKH U
HABOJISIIIIE BOMIPOCHI HEIOTYCTHUMBI».

Hepenko y4aCTHUKOM 3TOrO CIIEICTBEHHOIO JEUCTBUS sBIsieTCs noreprneBmuil. [Ipu strom
MPOBEPATHCS MOTYT KaK OObSICHEHHS TOTEPIIEBIIEr0 00 UM JIMYHO OCYIIECTBIISBIIUXCS TEHCTBUSX,
TaK U O JICUCTBHUIX OOBUHIEMOTO.

B mHawane naHHOTO CIEACTBEHHOIO JEMCTBHSI TOTEPIEBIIEMY MpearacTcsi OMHcaTh
COOBITHE U yKa3aTh OOBEKTHI, O KOTOPHIX OH paHee Jajl MOKa3aHHs, MOCIe 3TOT0 €My MOTYT OBbITh
3aJlaHbl YTOYHSIONIME BOMPOCH, HU B KOeM ciyyae He Hapoxsamme. [lorepneBumiemy
MPEIOCTABIACTCS MPAaBO CBOOOTHOTO BHIOOpA HANpPABICHUS JIBWKCHHUS, YYACTKOB U TPEIMETOB,
TpeOYIOIMUX KaKUX-IM00 0O0bsAcHeHHH. OYeHb BaXXHO 3a(UKCHUPOBaTH OOHAPYKCHHBIC TIPH
MPOBEpKE MOKa3aHUH CIIebl U IPyTHe BEIIECTBEHHbIE JOKA3aTeILCTRA.

Oco0asi 1IeHHOCTh JAaHHOTO CJEJICTBEHHOTO ACWCTBUS 3aKJIIOYaeTCss B TOM, YTO JIHIIO,
MOKA3aHUsl KOTOPOTO TPOBEPSIOTCSA, OKa3aBIIMCh B OOCTAaHOBKE, TINE paHee MPOUCXOAUIIO
paccrienyemMoe COOBITHE, MOXET TIIOJIHEe M TOYHEEe BOCCTAHOBUTH B TMaMSTH MPOILIbIE
00CTOATEIBLCTBA.

[IpencraBuTeNb MOTEPIIEBIIETO, YYACTBYIOIIUI B JAHHOM CIIE/ICTBEHHOM JCUCTBUH, MIPEKIE
BCET0 JOJDKEH CIICUTH 32 HE3aBUCHMOCTHIO MOBECHHS TOTEPIEBIIEr0, OTCYTCTBHEM TOACKA30K H
JABJICHUS Ha HETO.

Hepenxo moTepneBmuii yyacTByeT B MpPOBEIEHUHM OIO3HAHUS, BBICTYIAs KaK B KayeCTBE
OTIO3HAIOIIIETO JIUIIA, TaK U PeXe OM03HABAEMOTO.

Kak yxe yKas3pIBalIOCh, 3TO OU€Hb OTBETCTBEHHOE CJIEJCTBEHHOE MICWCTBHUE U TIOTOMY
BaKHeHIIel 3amadeil MmpencTaBUTENsS MOTEPIEBIIErO SBISETCS TIIATENIbHOE HAOMIONCHHE 3a €ro
MPOBEIEHUEM B CTPOTOM COOTBETCTBHH C MPEITYCMOTPEHHBIMH MTPOIECCYATbHBIMHU TIPAaBUIIAMHU.

B mpaktuke BcTpeuaroTcs ciayyad KOrja Ha y4YacTBYIOIIETO B OMO3HAHHMU IOTEPIIEBIIETO
OKa3bIBACTCSI CEPHhE3HOE JMaBJICHHE CO CTOPOHBI JIMI, 3aMHTEPECOBAHHBIX B BBI3BOJICHUH
obOBuHsIeMoro. Ocoboit onacHOCTH MOTEPIEBIINI MOABEPraeTcs MpH yYacTUU B OMIO3HAHUU B XOE
paccienoBaHusl TPECTYIUICHWH, COBEPUICHHBIX OPTaHW30BAHHBIMU TPYIIAMH, TaK KaK HEPEIKO
MHOTHE COYYaCTHUKHU OCTAIOTCSI Ha CBOOO/IE U TOTOBBI HAa BCE, YTOOBI «CIACTU» OOBUHSAEMOTO.

B cBa3u ¢ atEM, B mensx oOecredeHHs OE30MacHOCTH OMO3HAIOMIETO IOTEpIEBINEro,
NpEeIbsIBICHUE JIMIA IS OMO3HAHUA MOXET OBbITh MPOU3BEIECHO B YCJIOBHUSX, HCKIIOYAIOIINX

BU3yaJIbHOE HAOIIOIEHUE
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OII03HABAaEMbIM OIO3HAIOIIEr0. B 3THMX choydasx NOHATHIE HAXOMATCSA B MeECTE€ HAXOXKICHUS
ono3Hawomero (4. 8 ct. 193 VIIK PD).

C 2T0Mi ke 1IeTbI0 OTIO3HAHNE MOXKET MPOBOIUTHCS TaK, YTOOBI OMO3HAIOMINI BBICKA3all CBOE
3aKJIIOUCHUEC B OTCYTCTBHUE JiMLA, TPCABABIABUICTOCA IJIA OIIO3HAHUA, U PEIYJIbTAT €ro CTAHOBUIICA
OIMM03HABAEMOMY H3BECTEH JHIIb TPH OMIAIICHHH IPOTOKOJA ATOTO CIEACTBEHHOTO JCHCTBHA.
HpeﬂCTaBHTCHB MOTCPIICBIICTO MOXKCT XOIIaTaf/'ICTBOBaTB HMCHHO O TAKOM IOPAAKE NPOBCACHUA
OTIO3HAHMUSL.

B psne ciyuaeB nenecoo0pa3HO yyacTHe HOTEPIEBIIETO B 0CMOmpe Mecma npoucuecmesus,
KaK TepBOHAYaJIbHOM, TaK M MOBTOPHOM. OJHAKO, KaK M3BECTHO, OCMOTP MECTa MPOMCIICCTBHS
4acTO IMPOM3BOAUTCA €lle A0 BO30YXKJICHUS YTOJIOBHOTO J€ja, KOIJa MpOLECCyalbHOH (Urypsl
MOTEPIIEBIIETO €Ie HET, WIM JXKE JeJN0 BO30YKIEHO, HO TOCTpaJaBIIMil MOTEPIEBIINM eIle He
MIPU3HAH.

BrIxon U3 TaHHOTO MONOXKEHUS, TO-BUANMOMY, CICAYIOMHNI: 1) ecau aemo yxe Bo30yX IeHO
U CJIEZIOBATENbh XOUET MPUBJIEYh K YYaCTHIO B OCMOTPE IMOCTPAJAABIIETO, OH JIOJKEH HE OTKJIAa/IbIBAS
BBIHECTH TIOCTAHOBJIEHHE O TNPH3HAHUHM €ro IMOTEPHEBIINM; 2) €CJIM BONPOC O BO30YXICHUU
YTOJIOBHOTO JIeJIa €Ille He PEIIeH, a CIeI0BaTelb XO4ET, YTOObI MOCTPaJaBIINi MPUHSII Yy4acTHE B
OCMOTpE, OH MOXET 3aHECTH €ro OOBSICHEHHS B TPOTOKOJI OCMOTpa Hapsmy ¢ OOBSICHEHHSIMHU



JpYTUX OYEBUALIEB MPECTYIUIEHUS, TaK KaK JOINPOCOM 3TO cuuTarbcsa He OyaeT. OHAKO ecliu ATH
0OBSICHEHMs BayKHBI JJIs JIeNa, TO CJIeI0BATENI0 HEOOXOAUMO Cpasy 3a BO30YKICHHEM YTrOJIOBHOTO
Jieila BBIHECTH MOCTAHOBJIEHME O MPU3HAHUM TMOCTPAAABILErO MOTEPIEBUINM, a 3aT€M JIOIPOCUTh
€ro o BONPOCY Y4acCTHsl B OCMOTPE MECTa MPOUCILECTBHSL.

N B mepBoM M BO BTOPOM Cly4asX B OCMOTpE, C pa3pellieHUsl CIIEJOBATENsl, MOXET
y4acTBOBaTh aJIBOKAT KAaK OKa3bIBAIOLIMH JUIy KBATU(PHUIUPOBAHHYIO IOPUANYECKYIO TOMOIIB (1. 1
ct. 48 Koncruryuuu P®), Tak u B kKauecTBe O(QUIIHAIEHOTO TPEICTABUTENS TIOTEPIEBILETO.

VYdacThe mnpencTaBUTENs MOTEPHEBLIETO B OCMOTPE MeCTa MPOUCIIECTBUS CHOCOOCTBYET
MOBBIIIEHUIO €T0 3(PPEKTUBHOCTH U CTPOTOMY COOJTFOJICHHUIO 3aKOHHOCTH.

OnHOM M3 OCHOBHBIX 3aJad NPEACTABUTENs IOTEPIEBLIEro, Hapsy C Yy4yacTHEM B
CIIEJICTBEHHBIX JICHCTBUSX, SBISETCS OKa3aHUE IIOMOILIM IOTEPIEBIIEMY B BO3MELICHUU
INPUYMHEHHOTO eMy Bpeaa.
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[IpuHsB mopyuyeHHE Ha MPEICTABUTEIHCTBO HHTEPECOB MOTEPIIEBIIETO AJBOKAT TYT JKE
JIOJDKEH BBISICHUTB, YTO HPEANPHHATO CJIEJOBaTeleM B LENAIX 00eCledeHUs TPa’kAaHCKOro HCKA.
[Ipon3BeneHo 1M HaJlOXKEHHE apecTa Ha MMYLIECTBO OOBUHSAEMOrO (IIOJ03PEBAEMOI0) WM JIHII,
HECYIIMX I10 3aKOHY MarepHajbHyI OTBETCTBEHHOCTh 3a UX JIEHCTBMS, WM UHBIX JIML, ¥ KOTOPBIX
HAXOJUTCSl UMYLIECTBO, IpHUOOpeTeHHOEe MpecTynHbIM IyTeM (cT. 115 YIIK P®D).

IIpy HEOOXOOUMOCTH HAJOXKEHHs apecTa Ha HMYIIECTBO ClieloBarelb, C COMIACHs
IPOKypopa Bo30yKJIaeT Mepe]] Cy0M COOTBETCTBYIOLIEE X01aTaicTBO. [1oaydrB cOOTBETCTBYOIEE
MIOCTAHOBJICHUE CyAbU O pa3pelleHNuU NMPOBEACHUS JAaHHOTO CIIEICTBEHHOTO JAEUCTBHS ClIe0BaTENb
HaJlaraeT apecT Ha UMYIIECTBO, O UM COCTABIISIETCS MIPOTOKOI. MIMyIiecTBO, Ha KOTOpOE HAJIOXKEH
apectT, MOXeT OBbITh M3BATO JMOO MEpeJaHO Ha XpaHEHHWE COOCTBEHHUKY WJIM BIAJeNbIly 3TOTO
UMYIIECTBA, JINOO MHOMY JIHILy, KOTOPBIE JOJKHBI OBITh MPEIYIPEkKACHBI 00 OTBETCTBEHHOCTH 3a
COXPaHHOCTh MMYILECTBA, O YEM JIEJIaeTCsl COOTBETCTBYIOIIAsA 3anuch B mporokose (ct. 115 VIIK
PD).

[lpu HanoxeHMM apecTta Ha JICHE)KHbIE BKJIAaAbl KakKHe-TMOO omepanuud ¢ HUMHU
HPEKPAIIAIOTCSL.

B cnyuae, ecnu ecTh OCHOBaHMS IMOJIaraTh, 4TO MMYIIECTBO, Ha KOTOPOE JOJKEH OBITh
HAJIOXKEH apecT, Ine-TH00 COKPBITO, CJIEOBAaTeNb W IO €ro IMOPYYEHHIO OpraHbl JIO3HAHUS
MPOU3BOJAT €r0 PO3bICK.

BeimonHeHne BCEro MepeurclIieHHOTO IMPEICTaBUTENb MOTEPIEBIIETO TODKEH TIIATEIHHO
IIPOBEPUTH U 3aBUTh XO/AaTalCTBO O BOCHOIHEHNHU KaKUX-JIMOO YITyIICHHUH.

[Torck COKPBITOTO MMYILECTBA, IPH HATMYUU K TOMY BO3MOXKHOCTH, JIOJDKEH OCYIIECTBIIAThH
U IPEACTaBUTEIb MOTEPIIEBLIETO, BBIACHSSA y MOCIEIHET0, €r0 pOACTBEHHUKOB U 3HAKOMBIX, I7IE, 110
X MHEHHIO, JJaHHOE HMYIIECTBO MOXKET HaXoAWThCs. [IpakTHka Takke TOKaszaja TOJIE3HOCTb
oOpallleHHs TPEeCTaBUTENsI MOTEPIEBILIETO ¢ MPOChOoi 00 OKa3aHMM COOTBETCTBYIONIEH MOMOIIH B
YaCTHO-AETEKTUBHBIE TPEIITPUSATHSL.

[IpeacraBuTeNb MOTEPIEBLIETO MOXKET TAaKXKe MOTPeOOBaTh Hapsly C ONHMCHIO MMYILECTBa,
Ha KOTOpPOE HAJIOKEH apecT, ero (POTOCHEMKY, YTO 3aTPYIHHUT HEPEIKO BCTPEUAIONIYIOCS MOIMEHY
LIEHHOTO UMYIIECTBA.

B Hamm 1HU, B YCIOBHUSX BCE OOJBIIEr0 pacrlpoCTpaHEHUs MPHHIMIA [TTACHOCTH, B TOM
qucie U Ha YYaCTHUKOB YTOJIOBHOTO CyAONPOM3BOACTBA, B LENIAX YCTAHOBJICHUS! UCTUHBI 110 JIENy, B
MHTEpecax
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3alllUTBl  XHU3HH, 300pOBbA, JOCTOMHCTBA W MAarCpUaJIbHOIO 0J1ar0COCTOSTHUS YCJIOBCKA,
HOTepHCBIHI/Iﬁ U €ro nNpeaACTaBUTCIIb AOJIKHBI CTATb AKTHUBHBIMU YYaCTHUKaMHM PpacCCICIOBaAHUA
npeCTynneHHﬁ. HOJ’DKHBI OBITE pacIupCHbl BOBMOXHOCTH YYaCTUA B CJIICACTBCHHBIX ILCIZCTBHHX,
Hapsaay € MOTEpIieBIIMM, €ro NpCcaCcTaBUTCIIA, KOTOpBIfI JOJDKCH CTaTh ITOJJTHOLICHHBIM 3alllUTHHUKOM
MMOCTpagaBUICTO JIMIIA.

Yuactue IpeACTABUTECIIA TOTCPHCBIICTO B CICACTBCHHBIX I[GI‘/JICTBI/ISIX IIOJIC3HO HE TOJIBKO
JUIA CO6J'IIOI[€HI/IH HHTCPCCOB IOCTPAAaBIICIO, HO M, KaK BHUIHO H3 H3JIOKCHHOIO, CHOCO6CTBy€T



IOBBIIICHHIO 3(1)(1)€KTI/IBHOCTI/I paccicaoBanusa, U KaK NO3HABATCJIb, TaK W CJICAOBATCIIb JOJIKHBI
OBITE 3aUHTCPCCOBAHBI B HAJIMYHHU Y ITIOTCPIICBIICTO KBaJ'II/I(bI/II_[I/II)OBaHHOl"O IpeaCTaBUTCIIA.

Imasa 5. YYACTHUE B PACCJIEJIOBAHUU PECTYILIEHUAM
I'PAZKKIAHCKOT'O HCTHA, I'PA’XKIAHCKOT'O OTBETYHUKA
N UX IPEJCTABUTEJIEN

B coorBercTBuu C 4. 1 cT. 44 VIIK PO «['pakmaHCKUM UCTIIOM SIBIISCTCS (PU3NUECKOE WIIH
IOpUIMYECKOE JIMIIO, TPEIbsBUBIICE TpeOOBaHHWE O BO3MEIICHWM WMYIIECTBEHHOTO Bpeaa, Mpu
HaJM4MM OCHOBaHUM Tojlararb, YTO JAHHBIA BpeJ NPUYMHEH €My HENOCPEICTBEHHO
MPECTYIUICHUEM»

«B KauecTBe TpaXJaHCKOTO OTBETYMKA MOXET OBITh NpPUBICUEHO (PHU3HUECKOe WU
FOPUINYECKOE U0, KOTOPOE B COOTBETCTBUU ¢ ['paxnanckuM koxekcom Poccuiickoit deneparuun
HECET OTBETCTBEHHOCTH 3a BPEJI, MPUUMHEHHBIN npectyruiearnem» (4. 1 cT. 54 VIIK P®D).

«paxIaHCKUH WCK TMPEmbABISCTCS TOCHe BO30YXKIEHUS YroJOBHOTO Jelia, HO [0
OKOHYaHHWs TpenBapureabHoro ciaeacteus» (4. 2 cr, 44 YIIK P®). B VIIK PCOCP Takoro
OTPaHUYEHUS HE CYIIECTBOBAJIO, YTO, C HAIICH TOYKHU 3PCHHS, OBIJIO MPABWIBHO, TAK KaK OCHOBaHUS
JUISL TIPEIBSIBJICHUSI TPa)XTaHCKOTO HCKAa HMHOTJA MOTYT BBICHUTBHCS JIMIIb B XONE CyAeOHOro
3acelaHusl.

BpemeHnHoe orpaHnueHre Ha NpEeAbSBICHUE TPAXIAHCKOTO UCKa, MPEAYCMOTPEHHOE HOBBIM
VIIK, no-BUAMMOMY, BBI3BaHO TEM, YTO YCTAHOBICHHEM OCHOBAaHHM M pa3MEpPOB NPUUMHEHHOTIO
yiiep6a JOHKHBI 3aHUMATbCS OpraHbl paccieoBaHus, a He cyl. XOoTs B Toxe Bpems B 4. 1 cT. 44

VIIK P® 3anucaHo, 4T0 peleHne 0 IpU3HaHuU
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TPaXJIaHCKUM UCTIOM O(OpMIISIETCS TOJBKO IIOCTAaHOBJICHHEM TPOKypopa, CieaoBareis u
JI03HABATENsl, HO «OMpEACIICHUEM Cy/la WM TMOCTAHOBJICHUEM CYIbW». DTO, MO-BUAMMOMY, HAJO
OTHECTH K TeM ClydasM KOrja TpakJaHCKUA HCK ObUl TMpeAbsBlIeH 10 OKOHYaHHS
MPEABAPUTETLHOTO CJICJICTBUSI, HO TOCTAHOBJIICHUE O MPU3HAHUM TPAXKJTAHCKUM HCTIIOM BBIHECEHO
He ObUIO, a Takke K YTOJOBHBIM JeJiaM, MO0 KOTOPBIM MpeaBapUTEIbHOE pacclieOBaHUE HE
OCYIIECTBIISTIOCH.

BpeMeHHbIX OrpaHMYEHMI Ha PUBICYEHUE B KAUECTBE I'PAaXKJAHCKOTO OTBETYMKA YTOJIOBHO-
IIPOLIECCYaATTbHOE 3aKOHOJATEIbCTBO HE 3HAET.

Kak rpaxxnanckomy UCTILy, TaK U IPaXJIaHCKOMY OTBETYHMKY MPEIOCTABIICHBI 3HAUUTEIbHbIE
rpaBa Mo Y4acTHIO B YTOJOBHOM CYJONPOU3BOJICTBE, KOTOPhIE OHU MOTYT PEaiM30BaTh KaK B XOJI€
paccliefioBaHus IPECTYIUICHHUS, TaK U MPHU CyIeOHOM pa3OupareabCTBe.

K coxanenuto, NpuxoauTCs KOHCTAaTUpOBaTh, YTO IIpaBa TPaKIAHCKOTO HCTIA U
rpaxaanckoro orBeturka B YIIK wactTuunHO cdopmynupoBaHbl MO-pa3HOMY W WHOTIA COAEpKaT
npotuBopeunsd. Tak 1. 2 4. 4 ct. 44 VIIK P® roBoput o npase rpaxJaHCKOI'O UCTIA «IPEICTaBIATh
JIOKa3aTeabCTBay, a cornacHo M. 7 4. 2 cr. 54 VIIK P® rpaxkaaHckuili OTBETYMK UMEET MPaBO HE
TOJIBKO «IPEACTABIATh JIOKA3aTelIbCTBa», HO U «COOUpaATh» HUX, XOTSA pa3yMeercs, uYTo W
Ipa)XIaHCKHUM UCTEI] MPEXkIe YeM «IIPEICTABIATh JOKA3aTeIbCTBA» JOKEH UX «COOpATh.

['pasktaHCKUIT UCTEI] MOXKET «y4acTBOBATh C pa3pelleHus CIEI0BaTeNs WIHM JI03HABaTels B
CIIEJICTBEHHBIX JICUCTBUAX, MPOM3BOIMMBIX [0 €ro XoJaraicTBy, JMOO XOIarailcTBy ero
npeacrasutess» (. 10 4. 4 ct. 44 VIIK PO).

I'pasx1TaHCKOMY OTBETUMKY TAKOE€ MPAaBO HE MPEJOCTABIECHO M COOTBETCTBEHHO HE YKAa3aHO
Ha MpPaBO 3HAKOMUTHCS C MPOTOKOJAMHU CIIEACTBEHHBIX JEHCTBUM, €CIM OH B HHMX BCE-TaKu
y4acTBOBaJ, a TPakKJIaHCKUH HcTen Takoe mpaBo mMmeeT (M. 9 4. 4 cr. 44 VIIK P®). Opnaxo,
HECOMHEHHO, YTO M TPAXJAHCKUM OTBETUMK JOJKEH MMETh MPAaBO 3HAKOMHUTHLCS C IPOTOKOIOM
CIIEJICTBEHHOTO JEWCTBUA, B KOTOPOM YYacTBOBaj, M BOOOIIE MpaBa TPakIaHCKOTO HUCTHA H
IPaKJaHCKOTO OTBETYMKA JIOJKHBI ObITh OJMHAKOBBI, YTO HA IIPAKTUKE U UMEET MECTO.

[TporuBopeunBas hopMyaupoBka comepkutcs B 11. 12 4. 4 ct. 44 YIIK PO, rae ykazano, 4To
IPAKJAHCKUI UCTEI] MOXKET 10 OKOHYAHUW PACCIEeIOBAHUS 3HAKOMHUTHCS TOJBKO «C MarepuajaMu
YTOJIOB-
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HOTO JIeJ1a, OTHOCSAIUMHUCS K MPEIBABICHHOMY UM IPaKJaHCKOMY HCKY», HO B TOXKE BPEMS UMEET
IIPaBO «BBINUCHIBATh U3 YTOJIOBHOTO Jieja JH00bIe CBEAECHUS U B JTFOOOM KOJTHUYECTBEY.

B 1. 9 4. 2 ct. 54 VIIK PO Taxke yka3zaHo, UTO IpakJaHCKUH OTBETYMK MOXKET 3HAKOMHTHCS
JMIIb C MaTepHajlaMH YTOJIOBHOTO JeJa, OTHOCSIIUMHUCS K IIPEIbSIBICHHOMY TPaKIAaHCKOMY HCKY, U
OH BIIpaBe JIeJIaTh JII00bIE «COOTBETCTBYIOIINE BBITUCKW», HO OMSITh UMEETCS pa3ivuydue ¢ IpaBaMu
IpakJaHCKOI0 HMCTLA, TaK KaK Ha MPaBO IOCJEIHEr0 CHUMAaTh KOMHUU C MarepuajoB YTOJIOBHOIO
Jiena, Kacaroluxcs rpaxaanckoro ucka, B YIIK He ykasaHO, a IrpakJaHCKOMY OTBETYMKY TaKOE
IPaBO NPEAOCTAaBICHO, IPUUYEM C HCIOJIB30BAaHMEM TEXHUYECKHUX cpeAcTB (m. 9 u. 2 ct. 54 VIIK
PO).

C mHamell TOYKM 3peHHs, BCE OSTU pa3IUUUs OOBACHAIOTCS JIMIIb HEAOCTaTKaMu
3aKOHOZAATEIbHON TEXHUKU M Ha MPAKTUKE BPsI Jin OyayT MMETh 3Hau€HUE, TaK Kak, HalpuMmep,
COBEPILEHHO OYEBUIHO, YTO €CIIM I'Pa)JaHCKUI HUCTel MOXKET 3HAKOMMUTHCS JIUIIb C MaTepralaMu
YTOJIOBHOTO Ji€Ja, OTHOCSIIIMMHUCA K NPEABSBICHHOMY HCKY, TO U BBIIHUCHIBATH OH CMOXKET JIMIIb
CBEJICHHsI B 3TUX Marepuaiax CoAepKallhecs, a €ClId IPaXJIaHCKOMY OTBETUHKY MpEIOCTaBICHO
IIPaBO CHUMATh KONHMU C MaT€pHalioB Jea, C KOTOPBIMU OH 3HAaKOMUTCS, TO 3TO CMOXET JeNaTh 1
rpakJaHCKHUH HCTell.

ITomuMo Bcero He SICHO, KaKk MPAaKTUYECKU MOYXKHO Oy/IeT OpraHU30BaTh O3HAKOMIIEHHE JIMIb
C 4YaCThbl0 MAaTepuajoB YIOJOBHOTO Jiela, KOTOpbleé 110 OKOHYAHWU MPEABAPUTEIHHOIO
paccienioBaHusl OpOLIIOPYIOTCSL 0€3 Kakoro-mubo BBIAENEHHS MAarephalioB, OTHOCSIIUXCA K
IpaXJaHCKOMY HCKY, CHA0)KalOTCsl €IMHOW OMUCBIO U TOJBKO IOCJIE 3TOr0 HMPEABABISAIOTCS JUIS
o3HakoMyieHMs. He sicHO, Kak mpu 3TOM OyAeT KOHTPOJIMPOBATHCS 3HAKOMUTCS JIM T'PAKIAHCKUI
UCTELl TOJIBKO C MaTepuanaMi, OTHOCSIIMMHUCS K 3asBICHHOMY MCKY WM CO BCEMH MarepHajiaMH,
KTO OIpEEIIIeT KaKhe MaTepuajbl OTHOCSTCS K TPaXXIaHCKOMY MCKY U KaKue€ HE OTHOCSTCS.

B cBs3u ¢ U310)KEHHBIM Ha MPAKTHKE IPaXXJaHCKOMY MCTIY M I'Pa)KJIaHCKOMY OTBETUHKY, a
TaK)X€ WX NPEJCTaBUTENSAM, KaK IPaBHJIO, MPEACTABISAETCS BCE YIOJOBHOE JI€JI0 MU OHU CaMu
ONpENeNIAIOT, YTO MX HWHTEPECyeT M YTO MOXET OBITh HCIIOJIB30BaHO JJii O0OOCHOBaHMS
IPa)/1aHCKOTO UCKA WM BO3PAXKEHUS IIPOTUB HETO.

Kak u mnorepmneBwIMi, TIpakJaHCKMH HCTELl M TPakJAHCKUM OTBETYMK MOTYT HUMETh

IIPEICTABUTEIS, KOTOPBIN B cooTBeTcTBHH ¢ YIIK
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P® monw3yercs TeMu ke paBamMu, YTO M TIpecTaBisseMoe UM Juio (4. 3 cT. 45 m 4. 2 ct. 55 VIIK
P®). OnHako mpeacTaBUTENb TIPaXKIaHCKOTO HMCTIIAa MOXET OTKa3aTbCs OT 3asBICHHOIO HCKa, a
MIPEAICTABUTENb TIPAKIAHCKOTO OTBETYMKA NPU3HATh MCK, TOJBKO B CIy4asX CONNIACHS Ha 3TO
NPEJICTABISIEMOrO JIMIA, JIMOO €cClM Takue IIOJHOMOYHUS 3apaHee JaHbl IPEICTaBUTEIIO
MPEACTABISIEMBIM  JIMIIOM, KaK 3TO  MNPEAyCMOTPEHO TPaXJaHCKUM  IPOLECCYyATbHBIM
3akoHoAarenbeTBOM (cT. 46 I'TIK PCOCP).

[IpencraBuTeneM Trpa)kJIaHCKOTO UCTIA - (PU3UUYECKOTO JIUIA MOXKET ObITh aJBOKAT, a MpHU
PacCCMOTPEHMHU JI€JIa MUPOBBIM CYIbEH, MOCIEIHUMN, II0 XOJATalCTBY I'Pa)IAHCKOIO MCTLA, MOXKET
JIOTTYCTUTh B KQUECTBE MPECTABUTENS POJACTBEHHUKA WM WHOE Juiio (4. 1 cT. 45 VIIK PD).

Uto ke kacaeTcd MPEACTABUTENS TPaXJTAaHCKOTO OTBETYMKA, TO MOMHMO aJBOKaTra, Ha
OCHOBAHUU OIPEACIICHUs Cy[a WU IMOCTAHOBIIEHUS CYybH, IPOKYpOpa, CIeA0BATeNs, 103HABATENS,
B KaueCTBE TAaKOTO MOTYT OBITh ONU3KUN POJCTBEHHHK WU WHOE JIUI0, O JIOMYCKE KOTOPBIX
XO/IaTalCTBYET TpakaaHCKuii oTBeTYHK (4. 1 cT. 55 VIIK P®). Yem oOBsicHsACTCS TaKoe pa3inure B
TpeOOBaHUSX, IPEIBSABISAEMBIX K MPEACTABUTEIIO TPAXKIAHCKOTO UCTIIA M TPAXKIAHCKOTO OTBETUMKA
HU B CAMOM 3aKOHE, HU B YK€ MOSBUBIINXCS HECKOIBKUX €r0 KOMMEHTapueB He 0ObSICHEHO.

Uro kacaercs BO3MOKHOCTU YYacTHsl B pPacClIEIOBaHUU MPECTYIUICHUH T'PAKIAHCKOTO
MCTUA, TPaKJAHCKOTO OTBETYMKA M HX MPEACTaBUTENEH, TO 3TO B 3HAYUTEIBHOM CTENEHU
OIpeIEesAeTCs MPEIOCTABICHHBIMU UM IpaBaMHu. Tak, B XOJ€ IPEIBAPUTEIBHOIO PacCiIeIOBaHUs
MPECTYIUICHUH TPa)KIaHCKUN HUCTEIl M €ro MPeICTaBUTENIb MOTYT MPEACTABIATh JT0KA3aTeIbCTBA U
JlaBaTh OOBSCHEHUS MO TMPEABSIBICHHOMY HCKY, 3asBJISATh XO/IaTalCTBa U OTBOJbI, Y4aCTBOBATH C
pa3penieHust ciaeaoBaressl WM JO3HABaTeNsl B CIEACTBEHHBIX NEHCTBUSX, MPOU3BOAMMBIX MO HUX



XO/IaTaliCTBy M 3HAKOMHUTHCA C TMPOTOKOJIAMH CJIEACTBEHHBIX JEUCTBUM, MPOU3BEIECHHBIX C MX
y4acTueM, 3HaTb O MPHUHATHIX PEIICHUSX, 3aTParvBaloOlIMX WX MHTEPEChl U TMOJIy4aTh KOMUU
MPOIIECCYANTbHBIX PEIICHUM, OTHOCAIIUXCS K MPEAbSIBICHHOMY TIPaKJaHCKOMY HCKY, MPUHOCHUTH
XKanoObl Ha eicTBUs (Oe3eiicTBIE) U pelIeH s clieIoBaTeNs, J03HaBaTels U IpoKypopa.
Oco0eHHO BeHKa poiib TPAXKIAHCKOTO UCTIIA M €ro MPEACTaBUTENsI B 0OOCHOBAaHUH MCKa U

YCTaHOBJICHUH €TI0 Pa3MEpPOB, TAK KaK J03-
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HaBaTeIM M CJEIO0BATeId YacTO HE YIAEISIIOT 3TOMY JIOCTaTOYHO BHHMMAHHUS, COOTBETCTBYIOLIHE
JeTalbHbIE pacyeThl, OOOCHOBBIBAIOIINE BEIUYMHY HCKA, HE TPHUBOIAT U B peE3ylbTare Ccy[
OCTaBIIICT TPAXTAHCKUA HCK 0€3 pacCMOTpPEHUSs, TPEJOCTaBIsis HCTIy OOpaTUThCS B CYI B
IpaXJIaHCKOM TIOpSAKE, YTO, KOHEYHO, 3aTATHUBACT MPHUHITHE COOTBETCTBYIOLIETO pEIICHUS,
MO3BOJISIET OTBETYMKY YKJIOHATHCS OT BO3MEIICHHS YyIIepOda M BOOOIIE OCIOXKHSET IOJOKEHHUE
JUIa, KOTOPOMY IIPECTYIUIEHHEM PUYNHEH Bpes.

['pasktaHCKUi OTBETUYHK U €r0 MPEACTaBUTEIb B MIEPUO] MPEABAPUTEILHOTO PACCIEI0BAHUS
BIIPaBE 3HATH CYIIHOCTh HMCKOBBIX TpeOOBaHUII M OOCTOSTENHCTBA, HA KOTOPHIX OHU OCHOBAHBI,
JlaBaTh OOBSICHEHUS U MOKa3aHUs MO CYIIECTBY MPEIBSBICHHOTO UCKa, COOMPATh U MPECTABISAThH
JI0Ka3aTeNbCTBA, ONPOBEPraoIlre HCKOBbIE TPEOOBAHMS HIIM CHUXKAIOIINE UX pa3Mep, 3asBISATh A
ATOM IEJIM XOAaTaicTBa, MPUHOCUTH KalloObl Ha JeicTBUs (0€31eCTBIE) U PEIIeHUs JO3HABATEIS
U CJIEZIOBATENIS U 3asBISATH UM OTBO/IBI.

Kak rpaxmanckuif HCTEl] M OTBETYMK, TaK M HUX MPEJACTABUTEIN MOTYT OBITh
MpeaynpexaIeHbl 00 YroJlOBHON OTBETCTBEHHOCTH 3a pa3MallleHHe NaHHBIX MpeIBapUTEIHHOTO
pacciieioBaHusl.

['paxkgaHCKUM UCTIIOM B YTOJIOBHOM JieJie Yallle BCEero ObIBaeT MOTEPIEBIINNA, KOTOPOMY, KaK
YK€ YKa3blBaJIOCh, B CJyyasX, €CJIM OH SBISETCA HECOBEPIICHHOJECTHUM WM JIMIIOM C
bu3NYeCKUMHU WM TICUXWYECKUMU HEIOCTaTKaMH, MEIIAIIIUMUA €My CaMOCTOSITENBHO
OCYILECTBIIATh CBOM TpaBa, B 00S3aTEIILHOM MOPSIAKE JOHKHBI OBITh MPEIOCTaBICHBI 3aKOHHBIN
MPECTAaBUTENb WU MPEICTABUTENb. JTO MPABUIIO PACIPOCTPAHAETCS M Ha TPaKIAHCKOTO HCTIIA,
SBJISIOLLETOCS OTEPIEBIINM 110 Aeny. OJHaKo, KaK YK€ 0TMEYaJIOCh, 3aKPEIUB B 3aKOHE 3TO OYEHb
BaXHOE TOJIOKEHHE, 3aKOHOJIATeNIb HE PACKPBLUI MEXaHU3Ma €ro OCYIIEeCTBICHHS, KaKk OHO peabHO
Oyner oOecrnedeHo. Kak nomkeH NOCTynUTh JO3HABaTelb, CJEN0OBaTelb WM IMPOKYpOp Koraa
3aKOHHBIA MPEICTaBUTENb Yy MOAOOHOTO TPa)KAAHCKOTO JUIA OTCYTCTBYEeT WM OTKAa3bIBaeTCs
y4acTBOBATh B JIEJIe, KTO B TAKOM CiTydae OyleT MpeACcTaBUTEIeM, IPUYEM ITO JTOJHKHO OBITH JIUIIO,
CIIOCOOHOE OKa3aTh KBAIM(DHUIMPOBAHHYIO IOPUIMYECKYI0 MOMOIIb, KTO paboTy Takoro
npeacTaBuTeNst OyneT oruiayuBarh. [10-BUIUMOMY, 3TOT BOINPOC JIOJDKEH PEelIaThCsi aHAJIOTHYHO
TOMY, KaK B 00s3aTeIbHOM MOpsAKe 00ecrednBaeTcs 3allUTHUKOM OOBUHSEMBIN (TI003peBaEMbIii)
Y TIOJICYAMMBII, HO HECOMHEHHO 3/1€Ch HEOOXOIMMO 3aKO-
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HOAATCJIbHOC PEryJIMpOBAaHUC, TAK KaK B HHOM CJIy4dacC JaHHOC ITOJIOKCHUC MOKCT YaCTO OCTAThCA
YUCTO ACKJIApaTUBHBIM.

Yuyactue NpCACTAaBUTCIIA I'PAXKIAHCKOI'O UCTIA U I'PAXKIAaHCKOT'O OTBETUMUKA B paCCIICIOBAHUN
HPGCTYHJIGHI/Iﬁ IOJIC3HO HE TOJBKO B CBA3M C OKa3aHHMEM HMHU IOpI/IIII/I‘ICCKOf/'I IIoOMOIIH
npeacCTaBJIACMbIM JIMIIAM, HO H 6J'Ial"O,Z[aT]':> B TOM, 4YTO IOMOIIBb OKa3bIBACTCA MU CJIICAOBATCIIIO,
KOTOpBIfI 4aCTO HC B COCTOIHHMHU YACIATH JOCTATOYHO BHUMAHUA 00OCHOBAaHHMIO HCKa H
YCTAHOBJICHUIO €T0 pa3sMEpPOB.

I'naBa 6. OCOBEHHOCTH AEATEJBHOCTH CJIEAOBATEJIA,
JAO3HABATEJIS IIPU OBA3ZATEJIBHOM YYACTHUMU 3AINUTHUKA
1O AEJAM JIML, UMEIOIIUX OPU3NYECKHUE WJIN ICUXUYECKHUE
HEJOCTATKWU, 1 JIML, COBEPIINBIHINX 3ANIPEIHIIEHHBIE
YI'OJIOBHBIM 3AKOHOM AEAHUA B COCTOAHUU HEBMEHAEMOCTHU

6.1 Hanuuue y nooospesaemozo, 006unaemoz2o puzuueckux



Hed0CmamKo6, 160 NCUXUYECKO20 PACCHPOIICMEA KAK OCHOBAHUE
00:3amenbHO20 YUacmus 3auiUMHUKA 8 NPEOSaAPUMETbHOM C1e0CMEUU U O03HAHUU

VIIK P® mnpemycmarpuBaeT, 4YTO ydacTHE 3alllUTHUKA B YTOJOBHOM CYIONPOH3BOJICTBE
00s13aTebHO, €CNH TOI03PEBAaEMbli, OOBHHSEMBI B CHIY (HU3MUECKUX WIH TICUXHUYECKUX
HEIOCTaTKOB HE MOXET CaMOCTOSATEIbHO OCYIIECTBIATH CBOE MpaBo Ha 3amuTy (m. 3 4. 1 ct. 51).
W3 ananuza masel 51 YIIK P® BeITekaeT, 4To Korja NpOU3BOICTBO OCYLIECTBIISETCS B OTHOLLIEHUU
JUIa, B CHIIy TICHXHYECKOTO PACCTPOMCTBA COBEPILMBIIETO 3alpelieHHOE 3aKOHOM JesSHUE B
COCTOSSHUM HEBMEHSIEMOCTH WM Y KOTOPOTO TOCIE COBEpIICHUS TNPECTYIUIEHUS HACTYIHIIO
MICUXUYECKOE PACCTPOMCTBO, JeNalollee HEBO3MOXKHBIM HAa3HAauUCHHE HaKa3aHWs WIH  €ero
WCTIOJTHCHHE, YJacTHEe 3aIIMTHUKA TAaKXKe SBISeTCS 00s3aTenbHbIM (CT.cT. 433, 438). Kpome Toro,
YK PO (4. 2 ct. 99), a Bcien 3a HuM u YIIK PO (u. 4 cr. 433) , BBOAAT NOHATHE JIMII,
HYXTAIOLINXCS B JICYCHUU TICUXHUECKUX PACCTPONCTB, HE HCKITIOUAIOIINX BMEHSEMOCTH.

[Tpu sTOM, eciu MO JenaM UL, UMEIOMHNX (PU3NYEeCKUEe WM TCUXUYECKHUE HEIOCTaTKH,
a00 WMEIOMMX TICUXUYECKHE pPACCTPOMCTBA, HE WCKIIOYAIOIINE BMEHSEMOCTH, BO3MOXHO

IMPOU3BOACTBO KaK MPCABAPUTCIBbHOTO CIICACTBUA, TAK U JO3HAHWA, TO B OTHOICHHUH HCBMCHSIC-
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MBIX U JIMII, Y KOTOPBIX MCUXUYECKOE PACCTPOMCTBO AEIAET HEBO3ZMOXHBIM HAa3HAUCHUE HAKa3aHUS
WIH €TO UCTIONTHEHHE, 00s13aTeIbHO MPOU3BOJICTBO MpenBapuTenbHoro ciuenctsus (4. 1 ct. 434 YIIK
PO).

HeoOxonmmo pasbscHEHHE yKa3aHHBIX MOHSTHI Cle0BaTeNio (J03HABATENI0), KOTOPBIA B
MPOIIECCe PacClIeIOBaHUSI UMEET JeJIO C JUIOM (MOI03pEBAaEMbIM, OOBHHSIEMBIM), OTHOCUTEIHHO
COCTOSIHUSI (PU3UYECKOTO HIIM TICUXUYECKOTO 37I0POBBSI KOTOPOTO MOTYT BOSHUKHYTh COMHEHHUSI.

Yacro cienoBarenb, HE oONagasi CIEIUATbHBIMU IMMO3HAHUSMU B OOJNACTH TICHUXUATPUU U
JIOCTaTOYHBIM OIIBITOM CJIEICTBEHHOW pabOThl, HE MOXET CaMOCTOSTEIbHO AMAarHOCTHPOBATH
MICUXUYECKYIO TATOJIOTHIO Y JIMIIA, SIBISIFOIIETOCS MOJ03PEBAEMBIM MJIM OOBUHSIEMBIM I10 JIENTy, J1a
3TO M HE BXOAUT B €ro KommeTeHIMio. OJHaKo eMy HEOOXOIMMO HMETh MpeACTaBlIeHHE 00
OCHOBHBIX MPU3HAKAX MCUXUYECKUX PACCTPONUCTB U HE OOJE3HEHHBIX MCUXUYECKUX OTKIOHEHUH,
KO” TOpbIE MMEIOT YTOJIOBHO-IIPABOBOE M YTOJIOBHO-TIPOIIECCYAIbHOE 3HAYEHHE, YTOOBI B KaXJI0M
KOHKPETHOM CJIy4ae PelIUTh BOMPOC O HEOOXOAMMOCTH HazHaueHus cyaeOHou sxcneptusnl. YIIK
Poccutickoit ®eneparuu (1. 3 cT. 196) 00s3bIBaeT €ro caenarb 3To, €CIIM HEOOXOAMMO YCTaHOBUTH
MICUXWUYECKOEe WU (PU3NICCKOE COCTOSHHUE IO03PEBAEMOr0, KOTJa BO3HHKACT COMHCHHE B €O
BMEHSIEMOCTH WJIM CIIOCOOHOCTH CaMOCTOSTENbHO 3alIHILATh CBOU MpaBa M 3aKOHHBIE UHTEPECHI B
YTOJIOBHOM CyIOTIPOU3BOZCTBE.

B 5Tol1 CBsI3M BO3HUKAET psAJl BOIPOCOB, OTBETHI Ha KOTOPHIE MBI NOMBITAEMCS [1aTh B
JIAaHHOM pasJiesie: KaKue MPU3HAKU CIY>KaT OCHOBAHMEM ISl HA3HAYEHUS CliefjoBaTesieM CyaeOHO-
MICUXUATPUUECKOM, KOMILUIEKCHOW  IICHUXOJIOTO-TIICUXHATPUUECKOH, CyAeOHO-TICUX0I0rHYe-CKON
AKCIEPTU3BI TOJ03PEBAEMOT0, OOBHHSEMOTrO; KTO pEIIaeT BOMPOC O HEBMEHSIEMOCTH, THOO
HEBO3MOXXHOCTH  CaMOCTOATENIbHO OCYILIECTBIISATH CBOE€ MPaBO Ha 3alllUTy B  CTaguu
MPEABAPUTEIILHOTO PACCIEAOBaHUSA - SKCHEPT WM CJIE0OBATEb; KaKOBO COOTHOLIEHHUE IMOHSATHI
«HEBMEHSAEMOCTBY, «IICUXHMUYECKOE PACCTPOICTBO, HE UCKIIOUAIOIIEE BMEHIEMOCTH, «(HU3HUecKue
Y TICUXWYECKUE HENOCTATKH, JIENAIOIIME HEBO3ZMOXHBIM CaMOCTOSATEIIBHOE OCYUIECTBIICHUE MpaBa
HAa 3aILUTY».

Hecmorpss Ha orcyrctBue B YK P® oO0miero mnoHsSTHS HEBMEHSEMOCTH, 3aKOHOAATENb
UCXOJUT U3 3TOTO TOHATHUS, B YACTHOCTH, (OPMYIHUPYS HOPMBI O HEBMeHsieMOCTH (cT. 21), a Takxke
YTOJIOBHOM OT-
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BETCTBEHHOCTH JIUI[ C TICUXWYECKUM PAcCTPOMCTBOM, HE HCKIIOYAIOIIMM BMEHSEMOCTH (CT. 22).
BMmeHsieMOCTb, B OCHOBE KOTOPOM JIEKHUT CHOCOOHOCTh K OCO3HAHHO-BOJIEBOMY PETYIHPOBAHHUIO
MOBE/ICHUS, SBISIETCS 00s3aTeIbHON MPEINOCHUIKON YTOJIOBHON OTBETCTBEHHOCTH.

Tak, YK P® (u. 1 ct. 21) onpenensieT HEBMEHIEMOCTh KaK HEBO3MOXXHOCTh OCO3HAHUSA
TUIOM (PaKTHYECKOTO XapakTepa U OOIIeCTBEHHON OMacHOCTH CBOMX JeHCTBUM (Oe3neiicTBus),



m100 PYKOBOJACTBA MMM BCIIEACTBUE XPOHMYECKOTO TCHXHUYECKOTO PACCTPOWCTBA, BPEMEHHOTO
MICUXMYECKOTO CI1a00yMUsi, TMOO HHOTO OOJIE3HEHHOTO COCTOSTHHS TICUXHKH.

N3 4. 1 ct. 22 YK P® cnenyer, 4To JIM1l0, KOTOPOE BO BPEMS COBEPILLUEHUS MPECTYIIEHUS B
CHJTy TICHXHYECKOTO PacCTPOCTBAa HE MOIVIO B IOJHOM Mepe 0CO3HaBaTh (PaKTHUSCKUI XapakTep M
OOIIECTBEHHYIO OMACHOCTh CBOMX JEHCTBHI (Oe31eiCTBHA), TMO0 PYKOBOIUTH UMH, MOXKET OBITH
NPU3HAHO JIMIIOM C ICUXHYECKUM PACCTPOHCTBOM, HE MCKITIOYAFOIIIM BMEHSEMOCTH.

Hanuyme y numa ncMXu4YecKuX HETOCTAaTKOB O3HAYaeT €ro HEeCIocOOHOCTh K Oonee min
MEHee JUTUTEIbHOW TICUXHUYECKOH MIEATeNbHOCTH, CJIOKHOH MO COMACp)KaHWIO, CBS3aHHOH C
AMOIMOHAIBHBIM HampsbkeHueM. K ICHXWYecKuM HeIOCTaTKaM MOTYT Takke OBITh OTHECEHbBI H
NICUXMYECKHE PacCTPOICTBA, HE NCKITIOYAIOIINE BMEHIEMOCTH, HO OTPaHHMYHMBAIOIINE CIOCOOHOCTh
JIMIa TPaBHJIBHO BOCHPUHUMATH, OCMBICIUBATh W 3alIOMUHATh OOCTOSATENHCTBA. B 3TOM ciywae y
HEro MpeodIagarT ObICTpas yTOMISIEMOCTb, PaCCTPOMCTBO BHUMAaHMUSI, ClIa00OCTh 3allOMHHaHMA. B
pe3ynbTare 4eJI0BeK, KOTOPBIA 001aaeT IMCUXMYSCKUMH HeJOCTaTKaMH, HE BCETa CIIOCOOCH YETKO
YACHHTB, TIOYEMY €T0 JeUCTBHS KBaTH(UIIMPOBAHBI IO OJHOM CcTaThe YTOJIOBHOTO KOZEKCA, a HE TI0
JpyToi; MoYeMy JaHHBIE OOCTOSITEIhCTBA OTHECEHBI K OTATYAIONIMM Haka3aHHeE; HE CIocoOeH
cOpMYIIUPOBATh XOAATAWCTBO U T.JA. TO €CTh OH HE MOXET B IOJHOW Mepe OCYIIECTBISTH CBOE
NMpaBO Ha 3allUTy M CAMOCTOSTENFHO WCIIONB30BAaTh IPEIOCTABICHHBIE JIi 3TOTO 3aKOHOM
cpencrna’.

' Cm. Kouenose M., Kynouuyxuii 5. Omupenenenue CHOCOOHOCTH CaMOCTOSTENLHO

OCYIIECTBIIATH CBOE mpaBo Ha 3amuty // Corl. 3akoHHOCTh. 1978. No 5. C. 68-69; boobposa U.,
Memenuya IO., [luwxos C. O KpUTEpUAX OIEHKU MCUXUICCKUX HETOCTATKOB, MPEMSATCTBYIOINX
OOBUHIEMOMY OCYIIECTBHUTH MpaBo Ha 3ammTy // Corr. 3akoHHOCTB. 1983. Ne 11. C. 47-49.
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AHanu3 yrojoBHOTO U YTOJOBHO-TIPOLIECCYabHOTO 3aKOHOATENBCTBA TIO3BOJISIET BHIJICIUTD
KpYT JIMI], 3aBEJOMO JIMIIEHHBIX CIIOCOOHOCTU CaMOCTOSTEIBHO OCYIIECTBISATH CBOE IIPaBO Ha
3alIMTy: 9TO JIMIA, NpPU3HABaeMble HEBMEHSEMBIMH; JIMIA, Yy KOTOPBIX IOCJIE COBEPIICHUS
NPECTYIJICHUsT HACTYIWJIO TCUXUYECKOE PACCTPOICTBO, AEaroliee HEBO3MOKHBIM Ha3HAYCHUE
HaKa3aHUs WIN €r0 UCIIOMHEHHUE; JINIA, UMEIOIINE OTpe/eNieHHbIe (pU3nYecKue HeTOCTaTKH, TaKue
KaKk HEMOTa, TIIyXO0Ta, CJIENOTA; JIHIA, UMEIOIINe TICUXUYECKHe HEAOCTAaTKH, U CPeId HUX JIUIA C
NICUXMYECKHMHU PacCTPOCTBAMHU, HE HCKITFOYAIONIMMU BMEHSIEMOCTH.

Ecnu y cnenoBarens BO3HHKAaeT COMHEHHE O BMEHSEMOCTH JIMIIA JIMOO B €0 BO3MOXKHOI
NPUHAUIOKHOCTH K YKa3aHHOMY KpYTy JIMI,, OH Ha3HadaeT I0J03PEBacMOMY, OOBHHSIEMOMY
CyAeOHO-TICUXUATPUIEC-Kyl0  (KOMIUIEKCHYIO —ICHXOJIOTO-IICUXUATpUYecKyto skcreprusy). C
MOMEHTa BBIHECCHHUSI MOCTAHOBICHHS O HA3HAUCHWU HKCIIEPTH3Bl y4acTHE 3allUTHHKA SBISIETCS
o0si3aTenbHbIM (cT. 438 YV 11K).

HecmocoOHOCTE HIla K 0CO3HAHHO-BOJIEBOMY PETYIMPOBAHUIO TIOBEJICHUS CBSI3aHA C AByMS
KPUTEPUSIMH - MEIMIMHCKAM H ICHUXOJOrH4eckuM. [Ipm IpOM3BOACTBE HSKCHIEPTU3BI DKCIEPT-
NICUXHATp OINpEAesIeT MEIUIWHCKHA KPUTEPHUH - YCTaHABIMBAET HAJIMYUE WM OTCYTCTBHE Yy
MOZI03PEBAEMOT0, OOBHMHSIEMOTO IICUXUYECKHUX PACCTPOUCTB, KOTOPHIE MOTYT IOBIUSATH Ha €ro
CIIOCOOHOCTh K OCO3HAHHO-BOJIEBOMY PETYIMPOBAHUIO TIOBEIEHHS BO BpEMS COBEPILICHUS
MHKPUMUHHUPYEMOTO €My JAESHMs. DKCIEPT-IICUXOJIOT ONPEAEsAeT MCUXOJIOTMYEeCKU KpUTEpUH -
BBISBIISIET HAJIMYUE HIM OTCYTCTBHE HE OOJIE3HEHHBIX NMCHUXMYECKHX COCTOSHHM, BIUSIOMMX Ha
CIIOCOOHOCTB K OCO3HAaHHO-BOJIEBOMY TTOBECHHUIO JIUIA B MOMEHT COBEPIICHUS TAKOTO JESHUSL.

HawnGonee «mpocTsIMi» ISl OLIEHKH BMEHSIEMOCTH-HEBMEHSIEMOCTH JIUIA SBISIOTCS CITydaH,
Korga MCI[I/IIII/IHCKI/Iﬁ JUardHo3 ¢ O4€BHUJHOCTBIO M OJHO3HAYHO (1)I/IKCI/IpyeT COCTOSAHHE IICUXUKH,
MCKITIOYAIONIEe CIIOCOOHOCTh K OCO3HAHHO-BOJIEBOM JIEATENHHOCTH B JIFOOOM cutyaiuu'. B atom
cllyyae B 3aKIIOYCHHMH JKCIEepTa-TicUXuarpa OyJeT yKka3aHO, 4TO OOBHHSEMBIN (T1O103pEeBacMBbIil)
CTpajaeT IICUXUYECKUM pPACCTPOHCTBOM, BCJIEACTBHE KOTOPOTO OH BO BpEMsI COBEPIICHUS
MHKPUMUHUPYEMOTO €My JIeSHUS He MOT 0CO3HaBaTh (PAKTUYECKHUH Xa-

' Cm. Cumxosckas O./]. TICHXONOTHYECKUE OCHOBAHMUS YTOJOBHOM OTBETCTBEHHOCTH. Baky,
1992. C. 39-40.
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pakTep ¥ OOIIECTBEHHYIO OIACHOCTh CBOWX JeHCTBHUE (Oe3melicTBUsI) JIMOO PYKOBOAUTH UMHU
(xputepun HeBMeHsieMOCTH - cT. 21 YK P®). Ilpu 3TOoM sSKChepT YYUTBIBAET TaKKe XapakTep
TICUXHYECKOTO PACCTPOMCTBA B COOTBETCTBHH C (DOPMYTUPOBKAMH MEIUIIMHCKOTO KPHTEPHUS
HEBMEHSIEMOCTH - XPOHHYECKOE TIICHUXHYECKOE pACCTPOMCTBO, BPEMEHHOE ICHXHYECKOE
paccTpoicTBO, craboymue, MHOE OOJIE3HEHHOE COCTOSIHUE TICUXUKH.

Onupasch Ha Takoro poja 3aKIIYeHUE OJKCIepTa-liCUXuarpa W BO3MOXKHBIE HHBIE
JI0Ka3aTeNbCTBA, CJIEI0BaTENb BIIPABE CJIENIATh BBIBOJ O HEBMEHIEMOCTH JIMILIA.

KpomMe TOro, BO3MOXHBI CIIEAYIONIME BapHUaHThl CyAEOHO-IICUXHATPUUYECKUX HKCHEPTHBIX
BBIBOJIOB B paMKaX BMEHSIEMOCTH JIUIIA:

1. O6GBuHsEMBIN (TIOO3PEBAEMBIi) CTpaJacT TMCUXUYCCKHM PACCTPOMCTBOM BCJICICTBUE
KOTOPOTO OH BO BPEMSI COBEPIIECHUS WHKPUMUHHUPYEMOTO €My JesSHUS HE MOT B IOJTHOM Mepe
0CO3HaBaTh (PaKTUYECKUN XapakTep U OOIIECTBEHHYIO OMACHOCTh CBOMX JeicTBUil (Oe3neicTBus),
100 PyKOBOIUTH UMU (KPUTEPHUH IICUXUUYECKOTO PACCTPOMCTBA, HE NCKIIOYAOIEro BMEHSIEMOCTH -
cT. 22 YK PD).

2. Y nuua He oOHapyKE€HO HHMKAKHX OOJE3HEHHBIX NCUXMYECKUX PACCTPOMUCTB (10O ATH
paccTpoiicTBa KpaiiHe He3HauuTenbHbI). [lpu TakoM BapuaHTE HSKCIEPTHOTO 3aKIIOYCHHS BCE
MOCJIEAYIOIIME BOMPOCHl K AKCHEPTY-IICUXUATPY OTHAAAIOT, MOCKOJIBbKY NCUXHMATP HE 3aHUMAETCS
KBaNM(UKALUAMUA TICUXHUUYECKHX COCTOSHUIN deloBeKa B Mpeiesiax MEIUIMHCKOW HOpMbl. Ux
BBISIBJICHUEM 3aHHUMAETCSl 3KCIEPT-TICUXOJIOT, KOTOPbIH B paMKax KOMILJIEKCHOW IICHXOJIOTrO-
MICUXUATPUUECKON AKCIEPTU3bl JIMOO OJHOPOJHOW CyIeOHO-TICUXOJOTUYECKON IKCIIEPTHU3BI,
IIPOBOJIUMOM MOCJE CyAeOHO-IICUXUATPUUYECKONW, MOXET BBIIBUTH HajJUuhe HE OOJE3HEHHBIX
OTKJIOHEHHUH B IICUXUUECKOU chepe 0OBUHAEMOTO (II0103PEBAEMOTI0) ',

Ha ocHOBaHMU 3aKJIIOUEHMS] JKCIEPTA-IICUXOJIOra M HMMEIOIIMXCS MHBIX JIOKa3aTelIbCTB
CJIEZIOBATENIb MOJKET C/AETaTh BBIBOJ O HECIIOCOOHOCTH JIMIIA CAMOCTOSITENIbHO OCYIIECTBISTh CBOE
IIPABO Ha 3aIlUTY.

OcHoBaHHEM O00s3aT€TLHOTO HAa3HAYEHHs CYIeOHO-TICUXUATPUUYECKOW SKCIEePTU3bl MOTYT
CIy’)KUTh CJEIYIOIHEe OOCTOATENLCTBA: MaHHbIE W3 HCTOpPUM OOJIe3HH, aMOyIaTOPHBIX KapT,
MEIUIIMHCKHUX

' CM. Hluwxoe C. TloHATHS «BMEHSIEMOCTb» M «HEBMEHSIEMOCTB» B CHeHCTBeHHOﬁ,

cyneOHOM U 3KcTiepTHOM npakTuke // 3akoHHOCTh. 2001. Ne 2. C. 26-27.
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CTHPAaBOK U 3aKIIOYEHUN O TOM, YTO B MEPHOA 0OCIe0BaHuUs Yy JHIla Oblja BBISABICHA Ta WIM WHAS
MICUXUYECKasl MaTOJNIOTHs; CBEACHUS M3 OOBSICHEHHMH OJNM3KUX POJCTBEHHHUKOB, MOKA3aHUN JPYTUX
OOBHMHSIEMBIX, CBUJETENeH, MOTEPIEBIINX O HEaJEeKBAaTHBIX CHUTYyallUd TOCTyNKaxX JHIA, €ero
HENOHATHBIX BBICKAa3bIBAHUAX, CTPAHHOM IIOBEACHUH, >Kajio0ax Ha HEOOBbIUHbIE OILYIEHUS,
MEPEeKUBaHUS; OCOOCHHOCTH TIOBEACHMS U XapakTep BBICKAa3bIBaHUW JIMIA, HaOIIogaeMble
cienosarenieM . OTKIOHEHUS B IOBEJEHUM U BBICKAa3bIBAHUSAX MOTYT HaOIIOIAThCSl B MEPUOL
HaXOXKICHHSI OOBUHSEMOTO B MECTaX COMIEP)KaHUS O] CTpaxkeil.

Ecnn nokaszarenbcTBa Takoro poga OTCYTCTBYIOT, HO y CIIEIOBAaTellsi UMEIOTCS OCHOBAaHUS
mpeanoygarath, 4To TICUXUYECKHE HEAOCTAaTKU Y TOA03PEBAEMOr0, OOBUHSIEMOTO HMMEIOTCS
(HanpuMmep, xao0bl CaMoTo JINIA, TIOATBEPKACHHBIE CBUCTEIHCKIMHU MMOKa3aHUSIMU, HA OBICTPYIO
YTOMJISIEMOCTb, PAaCCTPOMCTBO BHMMAHHSA, CIIa0OCTh 3allOMHHAHMS U JApP.), TO CIEAyeT Ha3HAYUTh
KOMITJIEKCHYIO TICHXOJIOTO-TICUXHAaTpUYECKyl0 3KcrepTudy. Ha paspemieHne sKCHepToB HYXHO
MOCTaBUTh CIEAYIOUINE BOMPOCH: 1) ecTh 1M y MoAo3peBaeMoro (OOBHHSIEMOro) MCHUXHUYECKHE
HEIO0CTaTKH, MPENsATCTBYIONE MOJHOLEHHOMY OCYIIECTBIEHUIO MO3HABATEIbHOU JESTENbHOCTH;
2) OrpaHMYMBAIOT JIU OCOOCHHOCTHU TMCUXUKU MOJ03peBaeMoro (0OBUHSEMOT0) €ro BO3MOXKHOCTH B
OCYILIECTBJIEHUN JEUCTBUIA, CBI3aHHBIX C OCYILECTBIEHUEM CBOETO MPaBa Ha 3aIluTy .

W3 uncna pusnueckux HETOCTAaTKOB, CIYXAlIUX 0e3ycTOBHBIM OCHOBAaHUEM 0053aTEIbHOTO
y4acTusl 3alllUTHUKA, CJIEAYeT Ha3BaTh HEMOTY, INIYXOTY U CJIENOTYy. DTO OOYCJIOBJIEHO TEM, 4YTO
yKa3aHHbIE HENOCTAaTKH BO BCSIKOM CJIy4ae CYIIECTBEHHO OrPaHUYMBAIOT CIHOCOOHOCTH JIMIIA



CaMOCTOSITENTFHO OCYIIECTBIISATh CBOE MPaBO Ha 3aIUTY BCJICACTBHE OTPAHMYCHHS Y HETO
BO3MOXKHOCTH BOCIPHHHMMATh, 3allOMHHATh, OLIEHWBAaTh W BOCIHPOU3BOJIWUTH MPOUCXOSIIEE,
00mIaThCs ¢ APYTMMHU yYaCTHUKAMH TPOLECCa, MPEACTABIATh JOKa3aTebCTBA U Y4acTBOBATh B MX
uccinenopanuu. CienoBarento HEOOXOANUMO YUUTHI-

' Cm. bobposea HU., Mememuya IO., [Hluwuxoe C. OcHOBaHUS Ha3HA4YEHUs CyneOHO-
MICUXUATPHUECKON IKCTIEPTU3BI 10 YTOJIOBHBIM Aenam // Corl. 3akoHHOCTb. 1986. Ne2. C. 46-48.

? Kouenos M., Kynvuuyxuii 5. Onpenenenne cnocoOHOCTH CaMOCTOSTENBLHO OCYIIECTBIISTh
cBoe npaBo Ha 3amuTty // Co. 3akoHHOCTB. 1978. Ne 5. C. 69.
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BaTb M HEKOTOpBIE IICHUXOJOTHYECKHE OCOOCHHOCTH JIMYHOCTH HEMBIX, IIyXHX U CIEIBIX,
00yCJIOBJIEHHBIE UX HEAYTOM.

[IpencraBisiercs, 4To Aaxke eciu (U3MUECKUH HEAOCTAaTOK U CTENEHb €r0 BBIPAXXKEHHOCTH
OYEBHJIHBI JIJIsl CIIEAOBATEINSI, HATMUUE €ro JOIDKHO OBITh OMpEAeTICHHBIM 00pa3oM YIOCTOBEPEHO U
OTpaXCHO B MaTepHaslax yrojoBHOro nena. IloaroMy mpu Hanuuuum MEAMLMHCKUX JTOKYMEHTOB
(BBIIUCKH W3 UCTOpUM Oone3Hu, 3akmodeHus BTOK, unenckoro Omsera oOmiecTBa CHEMbIX WIH
DIyXUX) WX MOJIMHHUKY WM KOTIMU ClIeyeT NPpUOOIIUTE K YroloBHOMY Jeny. Eciu ske ToOKyMeHTSI
OTCYTCTBYIOT, (PM3MUECKUN HEIOCTATOK, KaK MPaBHJIO, MOXET ObITh 3a(pUKCHPOBaH B MPOTOKOJIE
OCBUJCTEIbCTBOBAHNSA, IPOBEACHHOIO C YYaCTHEM Bpaua-CIIEHHAINCTa B COOTBETCTBYIOLIEH
obnactu.

MHble SIBHO BBIpa)KeHHbIE (PU3MUYECKUE HEAOCTATKM, TaKHe Kak Je(EeKThl peuu, CO3/arolme
TPYAHOCTH B YCTAHOBJICHUH KOHTAKTOB C OKPYKAIOIUMH U U3JI0KECHUHU CBOMX MBICIIEN, OTCYTCTBHE
PYKH WM HOTH, YpPOJCTBO, XPOHHMYECKOE COMaTHuyeckoe 3abojieBaHMe, 3aTpydHSIOIIEe JIUILY
peanu3aiuio IpeJoCTaBIEHHBIX 3aKOHOM IIpaB, CIyXaT OCHOBAHHMEM 00£3aTeIbHOIO Ha3HAUYEHUs
CyeOHOM IKCIIePTU3BI -CyAeOHO-METUIIMHCKON WIIN KOMIUIEKCHON MEIUKO-TICUXOJIOTHUYECKOH (B TeX
CIIy4asiX, KOT/1a BBISIBJICHHIO MOJJIEKAT MCUXO0JIOIMUECKHE 0COOEHHOCTH JIMIA, TAKUM HEI0CTaTKOM
00yCIIOBJICHHBIE).

6.2. /lonyck 3auumnuKa K yuacmuio 8 y20J106HOM OeJle
npU HATUYUU Y NOO03PEBAEMO20, 00BUHAEMO20 PU3UYECKUX
HeO0CmamKko8, MUHO0 HCUXUYECKO20 PACCMPOIICHEA, 4 MAKHCe He6MEHAEMOCHU

OcHoBaHHMeM Ui 00S3aTEIBHOTO YYacTHs 3alMTHHKA B JOCYAcOHOM MPOHM3BOACTBE IO
YTOJIOBHOMY J€Ty SBIISIIOTCS HMEIOIIMECS Y I0J03pEBAaeMOro, OOBHHIEMOTo (HU3UUECKHUE,
MICUXUYECKHE HEIOCTATKH, MPEIATCTBYIOIINE €MY CaMOCTOSTEIBHO OCYNIECTBISATH CBOE MPAaBO HA
3ammty. [ToBogoM ciyar mto0ble CBeIeHHsI O HAJIMYHMH Y JIMIIa TaKOoTO pojia HepocTarkoB. [Ipruem
JUIS  TIONYYCHHWsST OSTHUX CBEIACHUH MOTYT COOHMpaTrbcs JIOMOJNHUTEIbHBIC JIOKA3aTebhCTBa
(MGI[I/ILII/IHCKI/IG JAOKYMCHTBI, IMOKa3aHUA YYAaCTHHUKOB IIpONECCa, MPOTOKOJI OCBUACTCILCTBOBAHUSA
nvna ¢ GU3NYECKUMU HEIOCTATKaMU | JIP. ).

CrnenyeTt ysICHUTB, Ha KaKOM JTaIlle paccieIOBaHus CIICA0BATENI0, JO3HABATEII0 HEOOXOMMO
NPUHATH MEpPhl K YCTAHOBICHHIO (haKTa HAIUYUS JAHHOTO OCHOBAaHUS y4YacCTHs 3alllUTHHKA B
nocyneOHOM
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npousBoacTBe. Kak mpencraBisercs, OH AOKEH 3TO JeiaTh TOJIBKO TOIJA, KOIJa B Ipolecce
pacciiefloBaHUsl BO3HHMKAET IMOBOJ K YCTAaHOBJIEHHUIO JaHHBIX OOCTOATENbCTB. [IpyruMu cioBamu,
KOTJIa CJIe/loBaTesib, JO3HABATENb PACIojiaraeT TaKUMH CBEACHHUSIMH, KOTOpbIE JHOO YK€ caMH I0
ce0e CBUIETENBCTBYIOT O HAIMYMHU y JTUIA (PU3HUECKUX, ICUXUIECKUX HEJOCTATKOB, TNOO TPeOyroT
CBOEH IIPOBEPKH B XOJI€ PACCIICIOBAHUSI.

[Tpu Hamuuuu y jauna, NPOU3BOIALIETO PacCcieOBAHWE, COMHEHHS B CIOCOOHOCTH JHIla
(momo3peBaeMoro, 0OBHUHIEMOI0) CaMOCTOSITENILHO 3alllMIIATh CBOU MpaBa U 3aKOHHbIE UHTEPECH B
YTOJIOBHOM CYJOIIPOU3BOJICTBE, OH B 00SI3aTEILHOM TOPSIKE HA3HAYACT Cy[JeOHYIO IKCIIEPTU3Y IS
YCTaHOBJICHHS MICUXHYECKOT0 WM (PU3MUYECKOTO COCTOSIHHS MOJ03peBaeMoro, ooBuHsemoro (m. 3



ct. 196 VIIK P®). Ha ocHoBaHMM 3aKirO4eHHUs] IKCIEpTAa M HMHBIX COOpPAaHHBIX J0Ka3aTelbCTB
CJIeJIOBaTENb, 103HABATENb MPUHUMAET PElIeHHE O JOMYyCKe 3allUTHUKA K YYacTHIO B YTOJIOBHOM
Jiene.

Opnako eciu Mo Jieny Ha3HavyaeTcs cy[AeOHO-TICuXuarpuiecKkasl SKCepTr3a, To clieoBaTelb
NPUHUMACT pelieHne 00 o00s3aTeTbHOM YYacTHH 3alUTHUKA YK€ C MOMEHTa BBIHCCCHHS
MTOCTAHOBJICHUS O €€ Ha3HAYCHWH M 00eCIeuynBaeT y4yacTHe 3alluTHUKA B jnene (cT.ct. 438, 16, 50
VIIK P®). 3amuTHUK B 3TOM Ciy4yae JOMYCKAeTCs K y4acTHIO B YrOJOBHOM Jelie C MOMEHTa
00BSBICHUS JTUITY MOCTAHOBIICHUS O HA3HAYCHHUH CYyJeOHO-TICUXUATPUIECKON IKCIEPTU3HI (1. 4 4. 3
cT. 49 VIIK PD).

Ecnu sxe nuio, mpou3Bosiee paccieoBaHue, BHIHOCUT TIOCTAaHOBJICHUE O HA3HAYEHUH 10
JIeNny CyaeOHO-TICHX0JIOTHYECKOM, KOMIUIEKCHON MEIMKO-TICHXOJIOTHYECKOU, CYIeOHO-METUITMHCKON
AKCHEPTHU3BI, TO CaMo Io cebe 3TO He OyJeT 03HavyaTh HACTYIJIEHUE MOMEHTA, C KOTOPOTo yJacTue
3allIUTHUKA B YTOJIOBHOM JieJie 00s13aTeNIbHO, TaK KaK TAKOH MOMEHT JIOMYCKa 3allUTHUKA TIPSIMO HE
oroBopeH B 4. 3 cT. 49 VIIK P®.

Bce ckazanHoe, pazymeeTcsi, OTHOCUTCS K CIIy4asiM, KOT/Ia JIMIIO HE 3aJep>KaHO B MOPSIKE,
npeaycMoTpeHHom cr.ct. 91, 92 VIIK P®, tak kak Torga 3allMTHUK JOMYCKAaeTCS K HEMY C
MOMEHTa (DAaKTHYECKOTO 3aJIeP>KaHusI.

[IpumeHuTenbHO K MAyIIEBHOW OONE3HM JIMIA, TMOATBEPIKIECHHON COOTBETCTBYIOLIUMU
MEIUIIMHCKUMH JIOKyMEHTaMH, CJI€OBaTeNlb WM JO3HaBaTellb JOHKHBI TPHUHATH pelieHue oo

00513aTeIbHOM y4aCTHH
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M33aIIUTHAKA HA CAMOM PaHHEM JTalle PacClieIOBaHMs, YTO CIY)KHUT TapaHTueil oOecreueHus npasa
Ha 3alIMTY JINIA, COBEPIIMBIIETO OOIIECTBEHHO OMACHOE JACSHUE B COCTOSIHUU HEBMEHSIEMOCTH.

Ecnu numo 3a0omeno aymeBHON O0JE3HBIO TMOCIE COBEPUICHHUS MPECTYIUICHUS, TO Y)Ke caM
MOMEHT YCTAaHOBJEHHUS (hakTa IyIIEBHOTO 3a00JEBaHMS JIMIA, O KOTOPOM HMEIOTCS JIaHHBIC,
yKa3bIBAIOIIME HAa HEro, KaKk Ha COBEPIIMBIIEEC TaKOE JESHUE, CIYKHT OCHOBAaHHE JOIYCKa
3aIIMTHUKA MIMEHHO C IaHHOTO MOMEHTA.

[Ipencrasisiercs, 4TO B MOJAOOHBIX CITydasiX CIIEAOBATENIO WM JO3HABATENIO HEOOXOIUMO
BBIHECTH MOTHBHPOBAaHHOE ITOCTAHOBJIEHHE, B KOTOPOM IIPHUBECTH CCBUIKY Ha JJOKa3aTelbCTBA,
MOATBEP)KIAIOIIME HaJIWyhe Yy JHla (U3MYECKOro WM TICHXMYECKOTO HeIOCTarka, JH0o
MICUXHYECKOTO 3a00JIeBaHUsL.

PeanbHOe oOecrieueHre mpaBa MOJO3PEBAEMOro (OOBHHIEMOIO) Ha 3alUTY Ipeanosaraet
BO3MOYKHOCTb JIJISl 3TOTO JIMIIA TIOJIB30BAThCS yCIyraMi KOHKPETHOTO, W30paHHOTO MM WIIM TI0 €TO
MOpYyYeHHUI0 3anmmTHUKa. [lo3ToMy criemoBaTens HE BIpaBe OTKa3aTh B JIOMYCKE MPHIVIAIICHHOTO
3alIUTHUKA B CBS3M C TE€M, YTO OH YK€ HalpaBWJ YBEAOMJICHHE B aJBOKATCKYIO CTPYKTYpy C
pock00 O BBIZICTICHUH 3alIUTHUKA.

OTKa3 OT 3alIMTHHKA JIUIA, KOTOPOE B CHITYy (PU3NYECKUX WM NICUXMYECKUX HETOCTATKOB HE
MOXET CaMOCTOSITEIPHO OCYIIECTBIATH CBOE MPaBO Ha 3aIUTY, JJIsl JO3HABATENs, CIIE0OBATENS H
poKypopa He obs3ateneH (4. 2 cT. 52 VIIK PD).

6.3. Obecneuenue oeamenvHOCMU 3AUUMHUKA NOO03DEBACMO20
unu 006UHAEMO020 ¢ PU3UYECKUMU UIU NCUXUYECKUMU
HEeOOCMamKamMu, a MaKHce He6MEeHAEMbIX Ul

Ony0nrKoBaHHbBIE PE3yJabTaThl U3y4EHHUs JeNl O MPECTYIUIEHUSIX, COBEPIICHHBIX JHIIAMU C
¢U3NUYEeCKIMHA M TICUXUYECKMMH HEJOCTaTKaMH, M OCOOCHHO el 00 OOIIeCTBEHHO OIacCHBIX
JIeSTHUAX HEBMEHSEMBIX JIMII M JIML, 3a00JeBIIMX IyIIEBHOW OOJE3HBIO IOCIE COBEPIICHUS
IIPECTYIUICHHs], CBUJIETEIBCTBYET O HEPEAKO HEHAIUICIKAIEM OTHOLICHUH KaK CJIEeI0BaTeNIeH, Tak U
3alUTHUKOB YKa3aHHbIX JIUI] K 00€CIEUeHHIO X MpaBa Ha 3alllUTy. YPOBEHb PACcClIeIOBaHUs TaKUX
JIeJT 4aCTO HU30K, a JAEATEIbHOCTD 3alIUTHUKOB HOCUT (hOpMasbHBIN XapakTep, XOTs JaHHBIE JUIa B
Clly4assX HMX MEHbIIEW IICHXOJIOTMYECKON 3alUIINEHHOCTH W HAXOXKICHHUS 4acTO B CTPECCOBOMU
CUTYalllH,
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0COOEHHO HYXIAIOTCS B TIIATENBHOM PACCIEN0BAHNY €A U KBATU(QUIMPOBAHHOM 3aIuTe’ .

OueHb BaXXHO MOJTHOILIEHHOE OCYIIECTBICHHE 3alIUTHUKOM IIpaBa MEPEroBOPUTh HACIUHE C
TaKMMH TIOA3AIIMTHBIMH, COIVIaCOBaTh MO3UIUIO IO ey, Pa3bsCHUTH, YTO HEBEPHO H30paHHAas
MO3UIMS YXYALIAET €ro nonoxeHue. [Ipu 3ToM creayeT uMeTh B BUAY, YTO MO IPYNIOBBIM JI€JIaM €€
YYaCTHUKH, KaK IMpaBWJIO, B pacuyeTe Ha OCOOGHHOCTH TICHUXHMKH TaKOro JIMIA, CTPEMSTCS
MEpeJIOKUTh HAa HEro OOJBIIYI0 YacTh OTBETCTBEHHOCTHM 3a COBEpIIEHHOE. B CBsi3u ¢ 3TuUM
3alUTHUK 00s3aH MHOTO BHHMAHHUS YIEISITh YTOYHEHHIO KOHKPETHOM POJIM €ro MOMA3aIIUTHOTO B
COBEPLICHUH MPECTYIUICHUS.

Ho wu crnemoBarens JomkeH OBITh 3aWHTEPECOBAH B MPEJOCTABICHHUH BO3MOXKHOCTH
3alIUTHUKY YCTAaHOBUTH TNICUXOJIOTHMYECKHI KOHTAKT C IMOA3ALIUTHBIM, TaK KaK 3TO MOXET MOMOYb
YCTAHOBUTbH TAKOH KOHTAKT U CJIEIOBATEIIO C UMEIOLIUM IICUXUYECKHI HEIOCTATOK JIMIIOM, KOTOPOE
Ha TPOTSHKCHUU PACCIIEOBAHUS 3a4acTylo JHOO TPOSBISET arpecCUBHOCTb, JHOO TONABICHO
3aMKHYTO.

C 9TUX ke MO3UIUMN HEe MEHEE Ba)KHOE 3HAUCHHE MMEET M CBUJAHUE 3AlllUTHHUKA C JHUIIOM,
COBEpIIMBIIUM OOIIECTBEHHO OINACHOE JEesSHHE B COCTOSHUM HEBMEHSEMOCTH WM 3a00JIeBIINM
JTyIIEBHOM OO0JIC3HBIO MOCIIC COBEPIICHUS MTPECTYIUICHUS, €CITU OHO HAXOIUTCS B MICUXHATPUICCKON
oonbHune. [lpencraBisercs, 4TO 3alIMTHUK TMOJIY4YaeT BO3MOXHOCTH IOJIOOHOTO CBUAAHHS C
MOA3AIIUTHBIM, HMCXOAS W3 3aKIIOYEHHUs JIEHalllero Bpada-MCUXHarpa O BO3MOMXKHOCTH TaKOM
BCTpEYH.

Cy1iecTBEHHBIM MOMEHTOM JICSITEIbHOCTH 3alIUTHUKA TIO JIeJlaM ATHX KaTeropuil siBIseTcs
€ro O3HAaKOMJICHHE C MarepuajaMu, nepeducieHHbiIM B 4. 6 cT. 53 VIIK P® cpazy xe mo
BCTYIUICHHIO B JI€J0. DTO OOBSCHAETCS TEM, UYTO HAJIMYME Y JIMIA B TOW WM WHOM CTENEeHH
MICUXUYECKOTO PACCTPONCTBA WJIM HEKOTOPHIX (U3NYECKUX HEIOCTAaTKOB (ClenoTa, TIIyXoTa,
HEpEIKO B 3HAUUTEIBLHOM Mepe 3aTpyIHSAET COXPaHEHHE UMM OOBEKTUBHOCTH M KPUTHYECKOTO
MOJAX0Ja TpPH U3JIOKEHUHU OOCTOSTENIbCTB COBEPIIEHHOTO OOIIECTBEHHO OMAcHOTO JEesSHUS.
CBoeBpeMEHHOE 03HAKOMJIEHHE 3alUTHUKA C MaTeprajIamH,

' Cm. nanpumep, Muxaiinoea T.A. TIpOM3BOACTBO 110 MPUMEHEHHIO TIPUHYIUTEILHBIX MEpP
MEIUIIMHCKOTO Xapaktepa. M., 1987; Huxanopoé B.M. 1Ipou3BOACTBO 10 TNPUMEHEHHUIO
NPUHYIUTENBHBIX MEP METUIIMHCKOTO XapakTepa U mnpasa JuyHocTH // CoB. Toc-Bo U mpaBo. 1989.
Ne 12. C1. 72-73.
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NPEIOCTABICHHBIMU €My CIIJIOBaTelIeM, IO3BOJISIET 3AIIWTHHUKY BbIpA0OTAaTh HYKHYIO JIMHUIO
3alIUThl U MPUHATH Y4acTHE B JOKa3bIBAHMM HEBMHOBHOCTH WJIM CTENEHH BUHOBHOCTH CBOEIO
MOJI3ALUTHOTO.

B Tex ciydasx, Korja 3allMTHUK BCTYNAeT B JIEJIO C MOMEHTa Ha3HaueHHs CyaeOHO-
ncuxuarpuueckon sxcneptussl (4. 4 cr. 49 YIIK P®) nng peumenus Bonpoca 0 BMEHAEMOCTH JINLIA,
OH MOXET 3HAaKOMHTBHCS C TOCTAHOBJIEHUEM O Ha3HAUEHHUM CyleOHOM SKCHEepTH3bl, 3asBJIATh OTBOA
AKCHEPTY WIM XOJIaTaliCTBOBAaTh O IMPOM3BOACTBE CyNE€OHOM SKCHEPTU3BI B JIPYIOM 3KCIIEPTHOM
YUPESKACHUH, TpUYEeM yKa3aTb KOHKPETHOE YUPEXKJICHHME U  KOHKPETHBIX 3KCIEpPTOB,
XOJaTaliCTBOBAaTh O BHECEHHWH B TIOCTAHOBICHME O HAa3HAYCHUU CyACOHOW DKCIIEPTHU3BI
JIOTIOJTHUTENIBHBIX BOINPOCOB; 3HAKOMUTBHCS C 3aKIIOUCHMEM OJKClepTa WM COOOIIEHUEM O
HEBO3MOXHOCTH JIaTh 3aKJIIOUEHHUE, a TaKKe MPOTOKoJIoM porpoca 3kcnepra (cT. 198 VIIK PD).
JlesTenbHOCTh 3alllUTHUKA Ha 3TOW CTaJMM PpacclieIoBaHUS OCOOEHHO BaXKHA, TAaK Kak JIMIO,
COBEpIIUBIIEE OOIIECTBEHHO OMAcHOE [EesSHHE, B CHUJIY CBOETO COCTOSHHS CaMO peaj30BaTh
nof00HbIe MpaBa He MokeT. Hang3op 3a coOmopeHnemM Bcex MpaB JIUIA, MOJBEPraeMoro cyneOHo-
IICUXUATPUYECKOM DKCIIEPTHU3E, BaXKHEMIIIAs 3a/1a4a €ro 3alUTHHKA.

B nepedeHp BONPOCOB, KOTOpBIE CIIEAOBATENb CTABUT IEpe] SKCIepTaMU-TIICUXHUATpaMH,
JIOJDKEH OBITh BKJIIOYEH BONIPOC, HYKIAETCS JHM JIMIO 10 CBOEMY OOJIE3HEHHOMY COCTOSHUIO B
IIOMEIIEHUH B  IICUXMATpUYecKkoe JieyeOHOEe  yuUpeKJAeHHe Ha Mepuo]  MPOU3BOACTBA
IIpeBapUTEILHOTO cieAcTBUs. Eciin cienoBaTens Takol BOIIPOC HE 3a/1ajl, €ro JOKEH IOCTaBUTh
3alUTHUK.



B ciydae oTpHLIATENbHOIO 3aKIIOUEHUS CyAEOHO-ICUXUATPUYECKON 3SKCIEPTU3Bl IO
JAHHOMY BOIPOCY 1€JIecOo00pa3HO MOMyYUTh OT 3aKOHHBIX IIpeACTaBUTENeH win ONM3KHX
POICTBEHHMKOB JIMI]a IHCBMEHHOE O053aTeIbCTBO - 00ecleunBaTh €ro SIBKy II0 BBI3OBY
cienoBarens. K momydeHuro comiacus 3TUX JIMI Ha oOecHeyeHWe MpHCMOTpa 3a JIUIOM,
IIPU3HAHHBIM HEBMEHSIEMBIM, 1I€JIeCO00pa3HO MPUBJIEYb €T0 3alIUTHHKA, KOTOPBIM, KaK MpaBUIIoO,
UMEET C HUMU TECHYIO CBSA3b, BOCIIOJIHSASA C X ITOMOIIBIO HEOCTAIONINE JAaHHBIE O MOI3ALIUTHOM.

Kak yxe yka3blBajgoch, 3allUTHUK C MOMEHTa JOMYyCKa K Y4YacTHUIO B JEJi€ UMEET MPaBo
y4acTBOBaTb B JIONPOCE CBOEr0 IMOJ3ALIMTHOTO, a TAKXKE B HHBIX CIIEACTBEHHBIX JAECHCTBUSIX,

IPOBOIUMBIX C ero yuactueM. OcoOeHHO BasKHO 00ecIIeueHNe TaKoro Mpaga o JeIaM JIULL.
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uMeroMX (U3NYECKUe WU TCUXUYECKHEe HENOCTAaTKU MU TOTOMY HYXKIAIOMIMXCS B CO3JaHUU
HanOosee OIarONPHUATHBIX YCIOBUH JUIsl KOMIIEHCAIIUU X COCTOSTHHUSL.

[IpaBHUIbHO TOCTPOECHHBIN  JOMPOC  MOA03PEBAEMOro  (OOBHUHSEMOTO), HMEIOIIEro
IICUXUYECKHE HEJOCTAaTKH, C YYacTHEM 3allUTHUKA IOMOXET CJIEOBATENI0 J0CTAaTOYHO
3¢ GeKTUBHBIM MyTeM JOCTHYb 1IeJieil, Ha KOTOpbIe HAmpaBJIEHO 3TO CIEACTBEHHOE NEHCTBHE U, B
NEepBYI0 Ouepelb, Ha TIOJy4YEeHHE TOJNHOW W TpaBAMBOM HH(popMamuu 00 OOCTOSATEIHCTBAX
COBEpIICHHOT0 TMpecTyruieHus. KOHTakT crefoBaTens C 3allMTHUKOM BO BpeMsl Jompoca
CHOoCcOOCTBYeT U ycTaHoBiIeHMIO ero KoHTakra ¢ JjMioM, oOONaJarouuM ICUXMYECKUMHU
HEJ0CTaTKaMH, CHIYKEHHUIO SMOIIMOHAIILHOM HAaNpsKEHHOCTH cuTyanuu. CrienoBareinto He0OX0auMo
UMETh B BUAY, 4YTO JIMIO, K JOMNPOCY KOTOPOIO OH TOTOBUTCS MOXET XapaKTepU30BaTbCs
CKJIOHHOCTBIO K BHYIICHHIO, (AaHTa3UPOBAHUIO, Pa3APaXKUTEIBHOCTH, OCIabIeHHEM NaMsTH,
HU3KMM HHTEIUIEKTOM. [lo3ToMy Korja JompaiivMBaeMblidi HCTIBITHIBAET TPYIAHOCTH B OTBETaX,
HEMOHMMaHHE BOMpPOCa, €My MOXET OKa3aThb IOMOIIb YYacTBYIOIIMM B JOMPOCE 3al[UTHHK.
ITomomip 3alIMTHUKA MOXKET BBIPA3UThCS B MOBTOPEHHUU BONpOCA ISl €ro JIYYILEro YSCHEHHS,
M3MEHEHUs! ero (POPMYIUPOBKH, PACWICHEHHUS CIOKHOTO BOMPOCA HA HECKOJIBKO 00Jiee MPOCTHIX.
VYyacTue 3auTHIKA MOXKET IOMOUYb IIPEO/I0JIEHUIO0 CKOBAHHOCTH JIOIPALIMBAEMOr0, IPEAOTBPATUTH
BO3HUKHOBEHHUE KOH(MIMKTHON CUTYaIlMd MEXIY AOMPAIINBAEMBIM U CIIEIOBATEIIEM.

HeoOxoqumo Taxke MMETh B BHJAY, YTO JIMIA C MCUXMYECKHMMM OTKJIOHEHHSAMH HEPEIKO
MOJIb3YIOTCSl HEIEH3YPHBIMHU BBIPAXKEHUSMH, YIOTPEONSIOT >KaprOHHbIE CJIOBa, OCKOPOUTEIBHbIE,
YHIDKAIOIIME JOCTOMHCTBO IOTEPIIEBLIETO BBICKA3bIBAHUS. 3aIMTHUK MOXKET Ppa3bsCHUTH
JIOTIPAIIIBAEMOMY HEIOMYCTUMOCTh BHECEHHsSI B MPOTOKON TMOAOOHBIX BBIPAKEHHUM, MOMOYb B
BBIOOPE UHBIX.

[Tpu cocTaBieHUH TMPOTOKOJA JOMPOCca CleloBaTeNb He BCETra JOCTAaTOUYHO MOJIHO U TOYHO
3aIMChIBAET [TOKA3aHUs JOIPAIINBAEMOr0, CYUTAET, YTO HEKOTOPHIE U3 HUX HE UMEIOT 3HAYCHUS [
nena. 3allUTHUK BIIpaBe JaThb CBOIO OICHKY 3HAYEHHMs] TeX WM MHBIX [OKa3aHUW W TpuU
HEOOXOJMMOCTH MOKET BHECTU B IPOTOKOJI MHCbMEHHBIE 3aMEUaHUs M0 MOBOAY MPAaBUIBHOCTH U
TIOJTHOTHI 3aMHCEH.

Eme Oonbinyro cnermuduKy TPeACTaBIsSCT IOMPOC IMOI03PEBACMBIX (OOBHUHSEMBIX) C
(bu3NYECKUMU HE0CTATKaMU - TITYXHX, HEMbIX, [TTyXOHEMBIX.
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Jis Toro 4YTOOBI WMETh MPEACTABICHHE O pPEUYCBBIX BO3MOXKHOCTSIX IOI03PEBACMOTO
(0OBUHSIEMOTO), clenoBaTelb M 3alUTHUK MOTYT TOJYYUTh OOBSICHEHHS OT €ro OJIM3KHX
POJICTBEHHUKOB W HMHBIX JIMI, XOPOIIO €ro 3HAIOMIMX. OJTO IMOMOXET IMPHUITIACUTh Haubosee
KOMIIETEHTHOTO NMEPEBOIYMKA, OHUMAIOIIETO KECTO-MUMHUYECKYIO0 U JIaK-THIbHYIO peub. C 31Ol
LEJIbI0 MOXKHO 00paruthes B mopapazaeneHus MBJ P®, rne umerorcst mratHble MEpEeBOIUUKU
[IIYXOHEMBIX, B OOIIECTBO IVIyXUX, CHENHalbHbIE YUYWIHMIIA M I[IKOJbI, Ha Kadeapbl
CYPIIOTICIaTOTHKH, B HAyYHO-HCCIIEIOBATEILCKAE WHCTUTYTHI Je(DEeKTONOTHH. Y TPUIIAIICHHOTO
NepeBoAYrKa HEOOXOAUMO BBIICHUTH €ro oOpa3oBaHMe, i€ OH 00ydasics MUMHUKE M KecTaM, CTax
paboTHI IEPEBOTYUKOM, CIIOCOOHOCTH BECTH OOPATHBINA MEPEBOJ, T. €. MEPCBOAUTH OOBIYHYIO PEUb
Ha KECTO-MUMHMUYECKYIO WIH TaKTHIIbHYIO.

[TpoBonst MOATOTOBHUTEIBHYIO PabOTy K JOMPOCY IIIYXOHEMOTO CIIENOBATeNh W 3alUTHHUK
MOTYT BBISICHUTB, YTO JIaHHOE JIUIIO HE 00yYasloCh KECTO-MUMHUECKOM pedn, He MOXKET O0IIaThCs ¢



NEPCBOAYMNKOM, TaK KaK IMMOHHUMACT XCCTbl W MHMHUKY TOJIBKO OHNPCACICHHBIX JIWI, KOTOPLIC
HaXOJSITCS C HUM B TIOCTOSTHHOM KOHTakTe. iMu MOTYT OBITH posiHBIE, COCeN, 3HAKOMBIE, KOTOPBIE
MOHUMAIOT €ro MHAUBUAYAJIBHBIC KCCTbl U MHUMHUKY W MOTYT MPABUIIBHO HX HMCTOJIKOBLIBATDL.
[Tpurnamas Takux JUI B KAYECTBE MEPEBOAYMKOB, HEOOXOJMMO UMETh B BUJLY, YTO TIEPEBOl MOXKET
ObITh HETOYHBIM WJIM TPOCTO BBITOAHBIM Ui Tono3peBaeMoro (oOBuHsemMoro). HerowuHoCTb
nepeBosia B MOJOOHBIX CIy4asX MOXKET IMOMEIaTh HE TOJNBKO CIIEOBATENI0, HO M 3alIUTHHUKY B
BBIIIOJIHCHUM CBOHX 3aJad4. B HOZIO6HI>IX ClIydassx MOXCT BO3HUKHYTH H€O6XOI[I/IMOCTI> OoTBOJA
HEJJOCTAaTOYHO KOMIIETEHTHOTO WIM HEOOBEKTHUBHO JICHCTBYIOIIETO MEPEBOTIHKA.

Bocmnonn3oBaBImch ycCiyraMu nepeBoa4yrkKa B XO04€ CBUIAaHUA HACAWHE, OCYUICCTBIACMOTO
JI0 IOTpOCa, 3alIUTHUK MOKET BBISICHUTBH MOATOTOBICHHOCTh MEPEBOAYMKA M JIOBEPSIET JIH €My €T0
HO/I3ALIUTHBIH, OTHOCTBIO JIM €T0 TOHUMAET, HACKOJIBKO CBOOOIHO ¢ HUM 00IIaeTcsi. OTO MOMOXKET
NPEOIoNeTh CBOMCTBEHHYIO [Ty XOHEMBIM HEJIOBEPYHBOCTH, HIO/I03PUTEIBHOCTH,
PasapaKuTCIbLHOCTD, 0O0SI3IMBOCTEL. BrIsiIcHEHNE 3alllTUTHUKOM B XOJ€ 6CCCZII>I ucpe3 MepeBOIUNKA
MICUXOJIOTHYECKUX OCOOEHHOCTEH IOJ3aIMTHOTO TI03BOJMT €My B JalbHEWIIEM TaKTHYECKH
IIPABWJIBHO MOCTPOUTH CBOE YYacTHE B JIONPOCE MOJ03PEBAEMOro (OOBHUHSAEMOr0), HACTPOUTH €ro
Ha aKTHBHOE y4JacTHE B UCCIECIOBAHUU O0OCTOATENbCTB Jiena. ObecnedeHue 3aluTHIKA TIePEeBO-

118

JTYMKOM BO BPEMsI CBUJAHUS C MOJ3ALIUTHBIM OCYIIECTBIISETCS CJIEOBATENIEM, €CIIH KE 3ALUTHUK
MPUXOAUT CO CBOMM IEPEBOJUYMKOM, TO €r0 y4dacThe B CBHUJAHUM BO3MOXKHO JIMIIL C COIJIACHS
CJIEZIOBATEIS.

YcTraHOBIEHHE Kpyra CIEICTBEHHBIX JCWCTBUN, MPOBOIMMBIX C yYacTHEM 3aIlMTHHUKA IO
JiefiaM B OTHOIIEHHH HEBMEHSEMBIX U JIUII, 3a00JIEBIINX JTyIIEBHONW OOJIE3HBIO TOCIE COBEPIICHHUS
MPECTYIUICHUS, UMEET 0c000e 3HaUCHHUE /IS 3alIUThl UX HHTEPECOB.

[IpencraBnsiercst, 4To ciefoBareilb JOHKEH OOECIEUnTh MPaBO 3alUTHUKA y4acTBOBAaTh B
TEX CJEICTBEHHBIX JIEHCTBUSAX, B KOTOPHIX NPUHAJIO OBl ydyacTHE JHUI0, Oyay4d BMEHSEMBIM
(ocMOTp, CIIEICTBEHHBIM HKCIEPUMEHT, OOBICK, BbleMKa M J1p.). Eciam ke nuio, npusHaHHOE
HEBMEHSIEMBIM B MOMEHT COBEpPIICHHS OOIIECTBEHHO OMACHBIX JAECUCTBUMN, MO COCTOSIHUIO CBOETO
37I0POBBSI, YAOCTOBEPEHHOTO BpAaueM-IICUXUATPOM JIHOO 3aKIIOUCHHEM CyAeOHO-TICHXHATPUUYECKON
HKCIEPTU3I, MOJKET Y4acTBOBaTh B CIIEJCTBEHHBIX JACUCTBUSAX, TO MPABO 3alIMTHUKA HA ydacTue B
HUX HE JOJDKHO OBITh HapyIIEHO W CIENOBATENlb 00s3aH M3BECTUTh €0 O BPEMEHU M MECTE UX
MIPOBEJCHMUSI.

Ecnu sxe cnenoBarenb KO BPEMEHHM BCTYIUICHHMS B /€TI0 3alIMTHHUKA IPUHAT pEIIEHUE O
HEBO3MOXKHOCTH TMPOU3BOJACTBA CIEACTBEHHBIX JEHCTBUI C YydyacTHEM JUIA B CHUJIY €ro
IICUXUYECKOTO COCTOSIHMS, OH COCTaBJII€T COOTBETCTBYIOIIMHM NPOTOKOJI M 3HAKOMUT C HHUM
samuTHUKA. OnHaKko, Kak YyKa3aHO, O3TO HE JIMIIAeT IpaBa 3allldTHUKAa Yyd4yacTBOBAaTh B
IIPEIBAPUTEIHLHOM CIIEICTBUU.

YyacTue 3allUTHUKA B TOJOOHBIX YTOJOBHBIX Jelax JODKHO — CIHOCOOCTBOBAThH
YCTAQHOBJIEHHIO BPEMEHHM, MECTa, CIoco0a M JPYTMX OOCTOSATENBCTB COBEPLICHHOIO JESHHS,
YCTaHOBJICHUIO COBEPIICHO JIU JACSTHUE, 3allpeIlleHHOE 3aKOHOM, JAHHBIM JIUIIOM, a €CJIM COBEPIICHO,
TO KaKOB XapaKTep U pa3Mep NMPUUYMHEHHOIO Bpe/ia, UMEIOTCS JIM CMATYAIOIUe 00CTOSITENhCTBA 10
JIeTy, CBSI3aHO JIM MICUXUYECKOE PACCTPONCTBO JIUIA C ONMACHOCTHIO JJI1 HETO WIIM JIPYTHX JIHILL, THO0
BO3MOKHOCTBIO IPUYMHEHMSI UM MHOTO CYyIIeCTBEHHOTro Bpena (u. 2 ct. 434 VIIK PO).

3amuTa 1o JenaM 3TON KaTeropuH SIBISETCS YPe3BhIYANHO CIOKHOMN, TpeOyomiei 00IbIIoro
ONBITa W 3HAHWUA W  TOTOMY J(PQPEKTHBHO €€  MOXET  OCYIIECTBIATH  TOJBKO
BBICOKOKBaJM(UIIMPOBAHHBIN aIBOKAT.
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[1asa 7. OKASAHUE AJIBOKATOM B XO/IE PACCJIEJOBAHUS
IOPUINYECKOI TOMOILM CBUAETEJIO

B coorBerctBuu ¢ panee aerictBoBaBiiuM YIIK PCOCP cBumerens mo yrojioBHOMY JETy
UMeNl JIOBOJBHO MHOTO O0O0si3aHHOCTEH W TOYTH HUKAakuX mpaB. OH MoOr Juib TpedoBaTh
JIOTIOJTHEHUsI TIPOTOKOJIA CJIEACTBEHHOIO JEHCTBHS, B KOTOPOM YYacTBOBAaJ, WU BHECEHHUS B HETO



MOMPABOK, a B Cllydae €ro MpochObl €My JOKHAa ObUTa OBITh IMPENOCTaBICHA BO3MOXKHOCTH
HaIMcaTh CBOM MOKa3zaHus coocTBeHHOPYYHO (cT. 160 YIIK PCDCP).

He Mornu nompammBarbcsi B KaUeCTBE CBUETENECH:

«1) 3aMTHUK OOBUHSAEMOTO - 00 OOCTOSATENHCTBAX Jieia, KOTOPhIE CTald €My M3BECTHBI B
CBSI3M C BBIMIOJTHEHUEM 00s3aHHOCTEH 3alIUTHUKA;

2) U110, KOTOPOE B CUITYy CBOMX (DM3MUYECKHUX WM MCUXUYECKUX HEJOCTATKOB HE CIIOCOOHO
MPAaBWIILHO BOCIIPUHUMATHh OOCTOATEIHCTBA, WMEIONIUE 3HAUCHWE IS Jieja, W JaBaThb O HUX
MIpaBUJIbHBIE IOKA3aHNUS;

3) aaBOKaT, TPEACTaBUTENh NPOPECCHOHAILHOTO COI3a W JPYyrol OOIIEeCTBEHHOM
opraHuzanuu - o0 00CTOATENhCTBAX, KOTOPHIE CTalld WM HM3BECTHBI B CBSI3M C HCIIOIHEHUEM
obsi3anHOoCTel npencrasutess» (ct. 72 YIIK PCOCP).

C npunstuem B 1993 rony Konctutymuu Poccuiickoit deaepanuy CBUACTENb MOIYYUIT
MpaBO «HE CBUJIETEIHCTBOBATH MPOTHUB CE0s CaMOro, CBOETO CYNpyra M OJIM3KUX POJCTBEHHUKOB,
KpYT KOTOPBIX ompenensercs ¢penepanbHbM 3akoHoM» (4. 1 ¢t 51 Koncrtutyuuu PO). CoBepiieHHO
OUYEBHJIHO, YTO JJAHHOE MPABUJIO OTHOCUTCS K Jlaue MOKa3aHUU HE TOJBKO 10 YTOJIOBHBIM JieJiaM, HO
U K TPaX/IaHCKOMY M aIMUHUCTPAaTUBHOMY MpOIIeCcaMm.

C npunstuem HoBoro YIIK P® npaBa cBuzerens pacmmpuiaucsk. B coorBeTcTBuM ¢ 4. 3 CT.
56 Tenepp He MOAJEKUT TAKXKE OMPOCY B KAUECTBE CBHUJIETEINS: CyIbs M MPHUCSHKHBIN 3aceiaTelb,
00 00CTOSTENLCTBAX YTOJOBHOTO JieNla, KOTOPBIC CTald WM H3BECTHBI B CBSI3W C YYacTHEM B
MIPOM3BOICTBE MO IAaHHOMY YTOJIOBHOMY JI€Ny; aJBOKAT - 00 00CTOSITEThCTBAX, KOTOPHIE CTaH eMy
M3BECTHBI B CBA3M C OKAa3aHMEM IOPUJUYECKON TIOMOIIM; CBALIEHHOCTYXHUTEIh - 00
00cTOATEIHCTBAX, KOTOPHIE CTA €My M3BECTHBI U3 HcnoBean; wieH Coera dexepanun, AemyTat

locynapcTBennoit Jlymbl 6e3 ux cornacusi - 00 00CTOATENbCT-
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Bax, KOTOPBIE CTaJIM UM U3BECTHBI B CBSI3U C OCYLIECTBIEHUEM UMH CBOUX NTOJTHOMOYHI.

B 4. 4 Toii xe cT. 56 YIIK P® nepeuncnensl npaBa CBUAETENS, KOTOPBIM TENeph BIpPaBe HE
TONBKO OTKa3aTbCid CBUICTENLCTBOBATH NPOTHB ce0si, CBOEro Cympyra U Jpyrux OJU3KHX
POJICTBEHHHMKOB, HO U JaBaTh IOKa3aHUS HA POJHOM S3bIKE WIHM S3BIKE, KOTOPHIM OH BIIAJICET;
OecIIaTHO TOJB30BaThCs MOMOIIBIO NEPEBOUMKA; 3asBISATh €My OTBOJA M MPUHOCHUTH KalloObl Ha
nerictBus (Oe31eicTBUE) CieloBaTelis, JI03HABATENsl, MPOKYpopa M Cyaa; SBISTHCA Ha JOMPOC C
agBOKaToM B cooTBeTCTBMM ¢ 4. 5 cT. 189 VIIK P®; xomaraiicTBOBaTh O NPUMEHEHUU MeEp
0€30IacHOCTH, €CIM €My WM €ro pPOJICTBEHHHKAaM M OJM3KUM JIOISM YTPOXKAIOT YOUHCTBOM,
MPUMEHEHWEM HACWINSA, YHMUYTOKCHHEM WJIM TOBPEXKIEHHEM HX HMYIIECTBa, JHOO0 HHBIMHU
OMACHBIMU NPOTHUBONpPAaBHBIMU AestHUsIMH (4. 3 cr. 11 VIIK P®). HenoHATHO TONBKO MoueMy
Terepb HE YIIOMUHAETCS MPAaBO CBUJIETENS CAMOMY 3alKcarh CBOU MMOKa3aHUsI.

Bompoc ywactusi aaBokara B JOMpOCE CBUJIETENS HEMPOCTOM, HO B JIKTEparype,
KacaroUIeics cTaTyca CBUAETEINS €ro paCCMOTPEHUIO MMOYEMY-TO HUKAKOTO BHUMAHHUS HE YIETISAETCA.
Hanpuwmep, B aBropedepare auccepranuu C.A. CaylKuHaA, NOCBSIEHHOW YYacTHIO CBUJETENS B
YTOJIOBHOM CYIOIPOM3BOACTBE', IOATOTOBIEHHOM yKe nocie npuHatus Hosoro YIIK P®, o mpase
CBUJIETEJNS TIOJIB30BaTHCA MOMOIIBIO a/IBOKATa JIaXke HE YIIOMUHAETCA.

B 4. 5 ct. 189 VIIK P® nosicusiercs, yto «Eciu cBUETENb SBWICS HA JIOMPOC C aJBOKATOM,
MPUIIAIICHHBIM UM JIJIs1 OKa3aHUs FOPUIMYECKOM TTOMOIIH, TO aJIBOKAT MPUCYTCTBYET MPH JOMPOCeE,
HO TpPU 3TOM HE BIPABE 3a/JaBaTb BONPOCHI CBUAETENIIO W KOMMEHTHpOBaTh €ro orBeThl. [lo
OKOHYAHUHU JIOTPOCA aJIBOKAT BIPABE JIeNaTh 3asBICHUS O HAPYIICHUH MPaB U 3aKOHHBIX UHTEPECOB
CBUJETENS. YKa3aHHbIE 3asIBICHUS MOIEKAT 3aHECEHUIO B IIPOTOKOII JOTIPOCAy.

B cB3M ¢ JaHHBIMH TIOJIOKEHUSMH  YTOJIOBHO-TIPOIECCYaIbHOTO 3aKOHA BO3HUKAET
HECKOJIBKO BOITPOCOB.

1. [Touemy yka3zaHO JUIIL HA BO3MOXKHOCTb MPUCYTCTBUS aJJBOKATa MIPH JIOIIPOCE CBUICTEINS,
Be/Ib CBUJIETENIb MOXKET OBITh TaKXKe y4acT-

' Caywxun C.A. «AKTyajbHbIE BOIPOCH TEOPHU W TPAKTUKH Y4YacCTUs CBHIETENS B

YTOJIOBHOM TIporiecce (B TocyneOHOM Tpou3BoICTBe)» / ABTopedepar kaHi. auccept. M, 2002.
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HUKOM OYHOHM CTaBKM M IIO PELICHUIO CJEN0BAaTess MPUHMMATh y4acTHUE B JAPYTUX CIIEACTBEHHBIX
JIeNCTBUAX (OCMOTpE MeCTa IMPOUCLIECTBUS, CIIEACTBEHHOM 3KCIIEPUMEHTE, TPOBEPKE MOKAa3aHUM Ha
MecTe, OTI03HaHUHU, 00BICKE)?

2. IloueMy npuUCYTCTBYsI IIpU JIOTIPOCE aJABOKAT «HE BIPABE 33/1aBaTh BOIPOCHI CBUAETEIIO U
KOMMEHTHPOBATh €TI0 OTBETBI» U €0 POJIb CBOJUTCS JIMIIBL K BOSMOKHOCTH 10 OKOHYaHMIO JA0IIPOCca
«J1eNaTh 3as8BJIECHUS O HAPYLICHUM MPaB U 3aKOHHBIX UHTEPECOB CBUAETENS», KOTOPBIE «IOJJIEKAT
3aHECEHHMIO B IPOTOKON Aompoca»? TeM caMblM aIBOKaTy, NPUIVIAIIEHHOMY CBUACTEIEM <UL
OKa3aHUs IOPUANIECKON TTOMOII», (PaKTHUECKU MPEJOCTABICHBI JIMIIb IpaBa MOHSATOTO, IPUYEM B
YpE3aHHOMU CTEINEHH, TaK KaK IMOHATHIE BIPABE HE TOJIBKO «y4aCTBOBAThH B CIECICTBEHHOM JIEHCTBUU
U JIeJ1aTh 10 TIOBOJlY CJIEJCTBEHHOIO JEHCTBUS 3asBJICHUS U 3aMEUYaHMsl, MOJIEKAINE 3aHECEHUIO B
IIPOTOKOI», HO ¥ «3HAKOMUTHCS C IIPOTOKOJIOM CIIEACTBEHHOT'O IEHCTBHUS, B TPOU3BOACTBE KOTOPOTrO
OHU y4acTBOBAJIM», «IIPUHOCHUTbH KanoObl Ha AeicTBus (Oe3neiicTBHE) M pelIeHus JA03HaBaTels,
CJIeIOBaTEIIS U MMPOKYpOpa, OrpaHuuYrBaroIIre ux mpasay (4. 3 ct. 60 YIIK PD).

[Tpuyem oOparaer Ha ceOs BHUMaHHE, YTO TOHSATON HE «IPUCYTCTBYET» Ha CIEICTBEHHOM
JICUCTBUU, a Y4aCTBYET B HEM!

K.®. KapnuboB B cBO€il KaHIUAATCKOW AMCCEpPTAlMM, MOCBSIIEHHON MpolecCyabHOMY
MOJIO)KEHUIO CBUJIETENSI B YTOJIOBHOM IIpolecce, OOBICHAET TaKoe MOJIOKEHHE TeM, UTO «y4acThe
aZiBOKaTa MpU JONPOCE CBUIETENS HE JOJKHO OBITH MOMEXOM JUIsi BCECTOPOHHETO M IOJHOTO
VCCIIENIOBAHMS CIIEICTBUEM U CYJIOM OOCTOATENBCTB JIeja, U3BECTHBIX cienoBareno»’. TlonobHoe
3asBJCHUE ONM3KO K BBICKA3BIBAHMSIM HEKOTOPBIX TPAKTHYECKUX PAOOTHUKOB JIO3HAHUA U
IIPEIBAPUTEIBHOTO CIEACTBHS O TOM, YTO 3aUIUTHUK HMHOIZNA MEIIAET YCTAaHOBJICHUIO MCTHUHBI IO
neny. JledCTBUTENbHO, Cilydau HMPOTUBOJACHCTBUS 3alllUTHUKA PACCIEIOBAHMIO BCTPEYAIOTCS, HO
00pOThCS C 3TUM HUKAK HE CIIeyeT MyTeM OrpaHnYeHuUs IpaB 3alllUTHHUKA.

ITpu mpucyTcTBUM aJBOKaTa Ha JONPOCE CBHUJETENS] MOTYT BO3SHMKHYThH JIOBOJIBHO OCTpbIE
curyauuu. Kak ngomxeH ce0s BeCTH aJBOKAT, MOHSBILIUI, YTO €ro MOAONEYHBIN aeT MOKa3aHUs He
COOTBETCTBYIOIINE ACHCTBUTEIBHOCTH? DTO MOXKET OBITh PE3YJIbTATOM OLUIHOKU

' Kapuboe K. @. TlpoueccyanbHoe IOIOKEHHE CBHIETENS B yroJOBHOM mpouecce /

ABtopedepar kana. agucc. M., 2001. C. 21.
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CBUJIETENS, TaK KaK caMble HCKPEHHHE CTPEMJICHUS CBUJCTENS JaTh NMPABIUBHIC MOKAa3aHUS HE
rapaHTUPYIOT €ro OT OIIMOKM, CBS3aHHOH C OCOOCHHOCTSIMH BOCTIPHUSITHS, 3allOMUHAHUS H
BOCIIPOU3BEICHUS Mpou3oIIe/iiero. Ho 3To MOryT ObITh M YMBIIIJICHHBIE JIOKHBIE TTOKA3aHMUSL.

B nepBoM ciyyae akTMBHO y4YacTBYIOIIMH B JOIMPOCE aJBOKAT MOT Obl MOMOYb CBHJIECTEIIO
WCIIPAaBUTH JIOMYCKAEMYIO0 OIIMOKY, OJHAKO B COOTBETCTBHUU C YK€ YIOMSIHYTHIM TOJIOKEHUEM
3aKOHa OH JIMIIb MACCHUBHO TPUCYTCTBYeT Ha JONpOcCe, YTO, HECOMHEHHO, HAHOCHUT BpEI
YCTaHOBJICHUIO UCTUHBI.

Bo BTOpOM cnyuae moJjioKeHHE aJIBOKaTa CIOKHee, TaK KaK He SCHO KaKUM JIOJDKHO OBbITh
MOBEJICHUE aJIBOKATa, TMOHUMAIOIIETO, YTO €ro IOJONEYHBIA YMBIIUIEHHO, M3 KaKUX-TO CBOMX
CO00paXeHUI, AaeT JTOXKHbBIC TTOKA3aHHUS.

B coorBercTBuu ¢ m. 3 4. 4 cT. 6 3akoHa «O0 aIBOKATCKOW JESATEILHOCTH U aJBOKAType B
Poccuiickoit ®eneparin» aaBoOKaT HE MOXET «3aHUMarTh MO ey IO3MIHI0 BOMPEKH BOJE
JIOBEPUTEIISH», HO TIOMUMO TOTO, OH M HE MOXKET BO BpPEMsI JIONpOca CBUJIETENS KaK-TO pearupoBaTh
Ha €ro JOXHbIe OOBSICHEHMs, TaK KaK HHU 3aJaBaTb BONPOCHl, HU KOMMEHTHPOBAaTh OTBETHI
CBUJETENS OH HE BIpaBe. EMy iMIlIb ocTaeTcs MOlIYaTh, a 3aT€M HAaeAMHE CO CBOUM JIOBEPUTEIIEM-
CBUJETENIEM OH MOXET OOCYAMThH €ro MO3UIIUIO MO NIy U MPU HATMYUHU CEPhE3HBIX PACXOXKICHHIM
OTKa3aThCsl OT JaJIbHEHIero ydactusi B Jieie. Takod oTka3 sBISETCS BO3MOXHBIM, TaK Kak B
cootBeTcTBUH ¢ 4. 7 cT. 49 VIIK P® «AnBokar He BmIpaBe OTKa3aThCA OT NMPHHIATOW Ha cels
3alUTHl I0JI03PEBAEMOI0, OOBMHSEMOIO», 3alpera e Ha OTKa3 OT BEJIEHUs Jejla CBOETO
JIOBEPUTEIISI-CBUJIETENIS 3aKOH HE IMPelyCMaTpPUBAET, XOTs, MO-BUTUMOMY, JIEATEIbHOCTh aJBOKATa,
COIIPOBOXKJIAIOIIIETO CBOEr0 JIOBEpUTEIs] Ha JONPOC BCE-TaKW OMMKE K €ro 3aliuTe, YeM
BBITIOJTHEHHE 003aHHOCTEH JTOBEPEHHOTO JIUIIA.



W3noxeHHOEe KOHEYHO HEOJHO3HAuYHO M TpeOyeT BCECTOPOHHETO OOCYKIEHHUS, a TaKkKe
aHalM3a TPaKTUKWA TPUCYTCTBHSI aJBOKAara MpPHU JOMPOCE CBHUJETENS, KOTOPOMY OH JOJDKEH
OKa3bIBaTh IOPUIUYECKYIO IOMOIIIb, OJTHAKO TAKOW MPAKTUKH TOKA €I1I€ MMOYTH HET.

Ecnu yxe anBokar [OmMylieH K MPUCYTCTBUIO Ha JONpOce, TO €My CJeqoBalio Obl
MPEIOCTABUTH MPABO KOHCYJIBTHUPOBATH CBUAETENSI IO BOZHUKAIOLIUM B XOZE JOMpPOca BOMpOcam, B
YaCTHOCTH MPU peasn3allii CBUIETENEM BCEX CBOMX MPaB, MPeLyCMOTPEeHHBIX II. 4 ¢T. 56 YIIK PO.

123

AJnBOKar AO0KEeH ObUl OBl MOJIY4YUTh NPAaBO MPUCYTCTBOBATh IPH BCEX CIIEICTBEHHBIX
JICHCTBUSX, BBITIOHIEMBIX C €r0 JIOBEPUTEICM-CBHIETEIIEM, a HE TOJIBKO MPH JIOTIPOCE.

AJTBOKAT MOJKCH TOJNYYHTh IPaBO, C pa3pelieHHs CIeA0BaTelis, 3a1aBaTh BOMPOCHI
CBHUJICTEJIIO U OTKAa3 B TAKOM ITPaBe JIOJKCH OBITh CJICJIOBATEIIEM MOTHBHPOBAH.

B 3akoHe HE0OXO0mUMO yKa3aTh Ha TPaBO aJBOKaTa, MPHUCYTCTBYIOIIETO HA CIICACTBEHHOM
JICHCTBUM, TPOBOJAMMOM CO CBHUJETEICM, 3HAKOMHUTBCS C IPOTOKOJIOM 3TOrO CJIECACTBEHHOIO
HeﬁCTBHH 1 HC TOJIBKO «A€JIaThb 3adABJICHUSA O HapanGHI/II/I HpaB 1 3aKOHHBIX I/IHTepeCOB CBUACTCIIA,
HO M 00KaJTOBaTh MOI00HBIC HAPYIIICHHS.

JIomKHO OBITh BOCCTAHOBJICHO TIPaBO CBUJETENS] COOCTBEHHOPYYHO 3amucarb CBOH
MOKa3aHUs, @ BO3MOXKHO JIaXKe IMOPYYHUTh TO CJIEIaTh C €ro CJIOB MPUITANICHHOMY MM aJ[BOKATYy.

Heo0xoaumo Takke onpenenTh B 3aKOHE, KEM B TIPOIECCYaTbHOM TUTAHE SIBIISICTCS a/IBOKAT,
MPHUCYTCTBYIONIMN TPH CICACTBEHHOM JCHCTBUH, IPOBOJAMMOM CO CBHJETEIEM, YTO 3TO 3a
nporeccyanbHas GUrypa: 3aluTHUK, PEJACTABUTEIh, KOHCYIBTAHT, CIICIIHAIIMCT, WK MOXKET OBITh
MMEHOBATH €ro KaK-To HHaye?

KaK Y)Ke 6I)IJ'IO OTMECYCHO, HpaKTI/IKI/I HpI/IcyTCTBI/IH aJIBOKaTa Ha I[OHpOCG IIOKa €I ITOYTHU
HET, XOTS OT/ICJIbHBIC Ka3yCHBIC CUTYAIlUH YXKe BCTpedaroTcs. Tak, B OTHOM M3 CIIy4acB K aJBOKATy-
3aIUTHUKY MTOI03PEBACMOT0 00PaTHIICS CBUICTENb 110 ATOMY JKe JIeTy ¢ MPOCchOO0il MPUCYyTCTBOBATH
IIPH €ro JIonpoce.

AJTBOKAT Takoe IMOpPydYCHWE MPHUHSII, OIHAKO CIIEJOBaTeNb €r0 K YYacTHUIO B JOMPOCE HE
JIOTTYCTHII, MOTHBHUPYS 3TO TEM, YTO JAHHBIN aJBOKAT 3alllMIIaI MOJI03PEBAEMOr0, 3aMHTEPECOBAH B
ucxoje nena. Bospaxkas ciemoBarenio, aJBOKAT COCIAJCS HAa OTCYTCTBHE B 3aKOHE yKa3aHHS Ha
o100HOE 0OCTOATEIILCTBO, UCKITFOUAOICe MPUCYTCTBHE aJBOKAaTa Ha JOMPOCE CBUACTENS, a TAKKe
Ha TO, 4TO OJUWH aABOKAT MOXCT 3alllUIIaTh ABYX HOZ[O?;peBaCMI)IX (O6BI/IH$IGMI)IX), cCJin MC)KI[y
HUMH HE MPOTUBOPEUHI.

OpnHako, O-BUAMMOMY, aJIBOKAT, 3alIUINAIOIINI 1M0103peBaeMoro (0OBUHSIEMOT0), BCe-TaKH
HE JIOJDKCH y4acTBOBaTh B JOMPOCE CBHJICTENS IO 3TOMY JKe€ JIedy, TaK Kak, BO-TIEPBBIX, B XOJE
IIOHpOCEl MOI‘YT BBISICHUTBCA HpOTI/IBOpe‘-II/ISI MC)KI[y IIOKAa3aHUAMU CBHUIACTCIA U MOA3AIIUTHOI'O
3TOTO ajJBOKAaTa M, BO-BTOPBIX, MOXET OBITh HapyllleHa TaliHa CJICICTBUA, TaK KakK aJBOKaTy-
3aIIII/ITHI/IKy CTaHYT MN3BCCTHBI
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NOKa3aHWA CBUJETENS, a TMOCIECJHEMY MOXeT OBITh COOOIIEHO COfep)KaHWe TOKa3aHWN
10J103pEBAEMOT0 (0OBHHSIEMOTO).

Tak 4TO BOMPOCHI, TPeOyIOUIHE 3aKOHOIATEIFHOTO PETYIUPOBAHUS MOPSIKA MPHCYTCTBHS
aABOKaTa Ha JOMPOCEC U HUHBIX CICACTBCHHBIX HeﬁCTBHHX HECOMHCHHO HMMCIOTCs, HO BO BCAKOM
ciy4ae, Jake B TOM OTPAaHMYCHHOM BHJE, B KOTOPOM Ha HACTOSIIMH MOMEHT IpPELyCMOTPEHO
NPUCYTCTBUE aJBOKaTa Ha JOMNPOCE CBUJAETENS, LIENeco00pa3sHo, Tak KaK OHO JAEHCTBUTEIHHO
SIBIIICTCSl ONPENEIICHHOM Mperpajioil Ha IyTH OKAa3aHUsS KAaKOrOo-THOO IaBJICHUS CO CTOPOHBI
JOoIMpalmurBaromero Ha CBUACTCIIA, OHO MOXKET OBITh IOJIE3HBIM JJIA ITOCTAHOBKH aJBOKAaTOM
BoIpoca 00 obecrieueHnH O€30MaCHOCTH CBHACTEIS.

% %k ok

B OejioM, B 3aBCPHICHUC ﬂaHHOﬁ KHHNT'HM, Mbl XOTCJIH OBl ceaie pa3 OTMCTUTL, YTO YHYaCTHUC
aABOKaTa B pPacCCICAOBaHHU HpGCTyr[JIeHI/If/'I, BHC 3aBHCUMOCTH OT TOIo JABJIACTCA JIK OH
3allIUTHUKOM, IMPCACTABUTCIICM IIOTCPIICBIICTO, I'PAKIAHCKOTO HUCTHA U TI'PAXKIAHCKOI'O OTBCTUYHKA



HJIM OKa3bIBAIOIUM HOPHIWYCCKYIO IOMOIIb CBUACTCIIO, ABJISICTCA HCCOMHCHHO IIOJIC3HBIM JJIA
OCYHICCTBIICHUA 3aKOHHOCTH, ITOJHOTBI U BCECTOPOHHOCTH CYAOIIPOU3BOJACTBA, OAHAKO IIpU 3TOM
pdaa BOIIPOCOB, HAa KOTOPBIX MblI OCTAaHOBWJIHCH, Tpe6yIOT CIIC OOIIOJIHUTCIIBHOTO YTOJIOBHO-

MPOLIECCYabHOTO PETYIUPOBAHUS.
125

OITABJIEHHUE

Bsenenue...

1.1. O6mue nonokeHus: OCyIECTBICHHUS MpaBa Ha 3aIUTy Ha

JAO3HAHHUH U ITPCABAPUTCIIBHOM CIHCHACTBHH.....uiiriiniiniiiiiiiiiiii e iiii e iiniineeeannnaaenns

1.2. YcnoBus gomycka 3allUTHUKA HA JI03HAHUE U NIPEIBAPUTEIIb-
HOE CIICJICTBHE..

ITTABA 2 Hpoueccyanbﬂme Y OPraHU3alMOHHBIC BOIIPOCHI

OCYHICCTBJICHUA NO3HAHUA U IIPEABAPUTCIBHOTO CIICACTBUA

2.1. IlponeccyanbHble MpaBa 3allUTHUKA, YIaCTBYIOIIETO B JeTe

B XO04€ JO3HAHUA U NPCABAPUTCIIBHOTO CIICACTBUS...ouviniiiniiiiiii i iiiiin e

2.2. HexoTopble OpraHn3aiioHHbIe BOMPOCHI, peliacMbie IpU

Y4aCTUH 3alllUTHUKA B JO3HAHWU U NPCABAPUTCIIBHOM CJIICACTBUMU.............

2.3. HpOBCpKa OLCHKA N UCIIOJIB30BAHUC CJICIOBATCICM J0OKa3a-
TCIBCTB, CO6I/IpaeMI>IX " IPCACTABIACMBIX 3alIIUTHUKOM..

IJIABA 3. Oco0eHHOCTH TaKTUKH CJIEICTBEHHBIX I€HCTBUNA

MIPU YYACTUU B HUX BALTUTHUKR. .. .vveeeuereeenereennreenueeenisnen e enneeenneenneenneeennens
RIB B O153110% (SHu(e)) (07 (=) 0 5; CUUUUUUURUNNNNNN OO
3.2. JIOTIPOC Ml OUHAST CTABKA....uvveeeuereeenereennnreennsreenssreesseeens snseenneesnseenneennneenneenns
3.3. UHBIE CIIEACTBEHHBIE JIEHCTBIS. ceenueeeeeneeeeeeeeeeeeeeeeeeee e e e e e e ettt

ITTIABA 4. [learenbHOCTb aJBOKaTa-IIPEICTABUTEIS

MMOTCPIICBUICTO ITPHU PpaCCICAOBAHUU HpeCTynﬂeHHﬁ.............. e iiei et

4.1. IlpaBa u 00s13aHHOCTH MOTEPIEBIIETO IPU PacCIeI0BaHUU

L0 ETo0 A 181 (5) 102 SO

4.2. IloHsTHE NpEACTaBUTENS IOTEPIIEBILETO, €TI0 MIPOLECCyaIbHBIE

npaBa U O6H38.HHOCTI/I, MCPCIICKTUBBI UX PACIHUPCHHUS..cviniiniieiie ittt

4.3. YyacTue npeacTaBuTeNs MOTEPIIEBIIETO B pAaCCiI€JOBAHUN

HpeCTyrIJ'IeHI/Iﬁ 1 BOSMOXHOCTHU aKTUBH3allUH ITOM JACATCIIBbHOCTH.............

IJTABA 5. YuacTtue B paccie10BaHUU IIPECTYTUICHUN
IpakJaHCKOTO UCTLA, IPAXKAAHCKOIO OTBETUHKA

15087 0:40 110191 (04 21:1 YN (<) SO T PPN

ITTABA 6. OcoOeHHOCTH IEATEIBHOCTH CIEA0BaTENS,

JA03HAaBaTCId IIpUu 00s13aTeILHOM Y4aCTUH 3alllMTHUKA 110 ACJIaM
JIn1, UMCIOIIUX (1)I/I3I/I‘I€CKI/I€ WIN NICUXUYCCKHUEC HCAOCTATKU, 1

JIMIl, COBCPIIMBIINX 3AIIPCIICHHBIC 3aKOHOM JICAHUA

B COCTOSIHUM HEBMEHSIEMOCTH.. . e
6.1. Hanuuue y mogo3peBaemMoro, O6BI/IH$I€MOI‘O (’pnmqecxnx He-
JIOCTaTKOB, TUOO MCUXUYECKOTO PACCTPONCTBA KaKk OCHOBaHHE 00s-
3aTCJILHOIO Y4aCTHA 3alllUTHUKA B IMIPECABAPUTCIIBHOM CIICACTBUHA U
JIO3HAHUM..

6.2. I[onyCK 3aIUTHHUKA K YYACTHUIO B YTOJIOBHOM JI€JI€ IIPU HAJIU-

YUH 'y IIoJA03peBacMoro, OOBHHSIEMOTIO (I)I/ISI/I‘IGCKI/IX HEOOCTAaTKOB

00 ICUXUYECKOTO PACCTPONCTBA, a TAKIKE HEBMEHSIEMOCT . ..ccenvennennnen.

6.3. O6ecneyenue ACATCIIbBHOCTH 3alIUTHHUKA ITOJO3PEBACMOT'0 UJIN

F.JIABA 1. OGecnequI/Ie H01103peBaeM0My u 06BI/IHHGMOMy
npaBa Ha 3alIUTy MPH PACCICIOBAHUM MPECTYTUICHM M. «..eevveeenveevveeeineanennsn

.16

21

21

31

.35

40

. 40
.46

60

76

76

83

.......... 86

101

. 106

. 106



OOBHHSIEMOTO C (1)I/I3I/I‘-I€CKI/IMI/I WiIn ICUXUYCCKHUMHU HEJOCTaTKaM, a

TAKKE HEBMEHSIEMBIX JTHIIL. ... eeeuneeeeeneeeeeeneseeenneseeeennaeeees e e e s e emeeeenareenaneenene 114
IJTABA 7. Oxa3aHue aJIBOKaTOM B XOZI€ pacclieZIOBaHuUs
1701002010215 (STR 00 0 () Y 0 1102 063:37% 01 (4 1) 110 JO PRSP 2 ()
() ) £:0:31 () 1 (< TRUU TSI 57 ¢

JleBu Anekcanap AOpaMOBHY
HUrnarseBa Mapus BnagumuposHa
Kanmnna Enena MBanosHa

OCOBEHHOCTH
TIPEJIBAPUTEJBHOI'O PACCJIENOBAHMS IMMPECTYILJIEHU,
OCYHECTBJSIEMOI'O C YYHACTHEM AJIBOKATA

Texnuueckuii pedaxmop Jlyoposun B. B.

Jlmenzus JIP Ne 066272 ot 14 staBaps 1999 1.
Cnano B Habop 17.12.2002. TToanucano B medats 20.12.2002.
®opmar 60x88/16. bymara razernas. Y. med. 1. 8.
Tupax 2 000 3x3. 3aka3 Ne 3329.

OO0 UznarensctBo «tOpmutuHGOpM»
119019, . Mockga, yin. Bonxonka, 1. 6.

Otneuarano B 3A0 «KpacHoropckas tunorpadus»
143400, MockoBckas o0u1., T. KpacHoropck,
KommyHanbHbIN KBapTam, 1. 2.



	ПРАВА НА ЗАЩИТУ ПРИ РАССЛЕДОВАНИИ ПРЕСТУПЛЕНИЙ
	ОГЛАВЛЕНИЕ

