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letipep C.A. CnencrBennbie aeiicTBuss. OCHOBaHUS, IPOIIECCYATbHBINA MOPSIAOK U
J0Ka3zarelbcTBEHHOe  3HaueHue.  Camapa.  M3parenbctBo  «Camapckuid

yHuBepcuteT», 2004 .

ABTOp, omupasicb Ha CBOM NPEXKHUE PaOOTHI, a TAKXKE Ha TMOJOKECHUS
HEJAaBHO  TNPUHATBIX  YronoBHoO-mpoueccyanbHoro  Komekca — Poccumiickoii
Odenepanuu u OepepanbHoro 3akoHa «O rocyIapcTBEHHOU CyneOHO-3KCIIEPTHOM
nestenbHOCTH B Poccuiickont ®denepanuny MPEANPUHUMAET MHOTOCTOPOHHEE
UCCJIEIOBAaHUE MPEIYCMOTPEHHBIX 3aKOHOM CJIEACTBEHHBIX JACHCTBUN (OCMOTP,
OCBHUJIETEJILCTBOBAaHUE, OOBICK, BBIEMKa, JONPOC, OYHAs CTaBKa, Ha3HAUCHHE
OKCIEPTH3bI W ZIp.), OOpa3yIMX B COBOKYITHOCTH IIEJIOCTHYIO CHCTEMY.
AHanu3upyeTrcsi MO3HABATEIbHAS CYILIHOCTh, ILI€JIM, OCHOBaHUS W TMOPSIIOK
npoBeicHusl, (aKTOpbl, OT KOTOPBIX 3aBUCHUT JI0KA3aTEIbCTBEHHBIM pe3ysbTar
KaXJ0ro CJEICTBEHHOro JeicTBusi. B pabore uCMoNb30BaHbl MaTepUaibl
MpPaKTUKH, OCBEIICHA POJb MPOKypopa M cCylda B OOECIEUEHHH 3aKOHHOCTH
MPOBENICHUS CJICJICTBEHHBIX JEUCTBUM, OIMMOKH, CHIDKaIMMe 3(PGEKTUBHOCTH
CJIECTBEHHBIX JICUCTBUH.

JIs CTYIEHTOB IOPUAMYECKUX BY30B, U3yHaIOIIUX MPOOIEMbl JOKa3bIBaHUS,

a Tak)Ke paOOTHHKOB MPABOOXPAHUTEIIHHBIX OPTAHOB.

Peuenzentsl: IIpokypop Camapckoit o6nactv, [OcCymapcTBEHHBIN COBETHHUK
roctuiuu 2 kinacca Eppemor A. 0.

JlokTop ropuanueckux Hayk, npodeccop Beaskun B.M.



IIpenucaoBue agropa

JlanHast padoTa NPOIOJIKACT NPEANPUHATHIA PaHee ABTOPOM aHAJIN3
CJIeICTBEHHBIX /IeliCTBHI, pACCMATPUBaeMbIX B Ka4eCTBe Cloco00B
NMOJIyYeHHUS T0KA3aTeJbCTB. Pe3yibTarsl Hccie10BaHU ObLIN U3JI05KEHbI B
psiie KHUT, NOcJIeHssl U3 KOTOpbIX: «CiencrBeHnblie aeiictpus. Cucrema u
npoueccyajabHas popmay, omyodaukosana B 2001 r. u3gareabcTBOM
«IOpauTHHpOp™M». ITAa KHUIa, IOCKOJBbKY B Hell OCBelleHbI Han0oJ1ee
CYLIIeCTBECHHbIEC YePThl, MPUCYLIHE BCEM CJIeACTBEHHbIM ACHCTBUAM,
NpeACTaBJIsAeT CO00H TeopeTHYEeCKHH (PYHIaAMEHT HOBOI padoThbl.

[Ipennaraemas uurarento padoTa, Kak 3TO BUJIHO U3 €€ Ha3BaHUs, OTIUYAETCS
OT NPEABIAYIIEH TEM, YTO B HEW MOJABEPrHYTHI AHAIIN3Y OTIEIbHBIE CIIEICTBEHHBIE
JEeNCTBUSA, 00pa3ylolllue CHUCTEMY, Ka)XJ0€ M3 KOTOPBIX OCBEIIAECTCS IO CXEME:
[I03HABATENIbHAsA CTPYKTYpa, OCHOBAHUs MPOBEACHUS, NMPOLECCYaIbHbINA MOPSAIOK,
(buKcanus 1 J10Ka3aTeIbCTBEHHOE 3HAUCHHE TIOMYyUYEHHBIX pe3yinbraroB. Ha ocHoBe
ITIO3HABATENIBHOM  XapaKTEpPUCTUKA  KaXJOro0  CIEACTBEHHOIO  JIEHCTBUSA
MOMYEPKHYTHl PA3IU4Msl MEXKIy HHUMH, BaXXKHBIC JUISI TMPABWIBHOTO BBIOOpa
KOHKPETHOIO CJIEACTBEHHOIO JEHCTBHS. OTH BONPOCHI B MPEABIAYILIECH KHUTE
OCBEIlIEHbl B 00001IeHHON (opme, 0e3 pacCMOTpeHHs CHEeUU(PUKH KaxKI0To
OTJEIBHOTO CIEICTBEHHOTO  JeiicTBus. Pa3zymeerca aBrop yden U
MHOTOYHUCJIEHHbIE PAa0OThl APYTUX HCCIEAOBATENICH, MOCBAIICHHBIE KOHKPETHBIM
CIHEACTBEHHBIM  AcUCTBUAM. [IpuHATBI BO  BHHMAHHE W PE3YJIBTATHI
OCYIIECTBIEHHBIX TOJ PYKOBOJICTBOM aBTOpa HCCIEIOBAaHUN OOOCHOBAaHHOCTH
IIPOBEACHUS CIECICTBEHHBIX JEHCTBUM.

Jlpyrast 0cOOEHHOCTh HOBOW paOOTHl B TOM, YTO OHA BBIMTOJIHEHA HAa OCHOBE
YronmoBHO-porieccyalbHOro kKojekca Poccuiickoin ®enepanuu, mnpussTtoro 21
Hosi0pst 2001 1, B To Bpemsi, kak kHura, u3ganHas B 2001 romy, rotoBuiach B
YCIIOBUSX, KOTJ[a 3TOT 3aKOH B OKOHYATENbHOM PENaKIUU €lle He ObLI MPUHAT U
HAXOJIMJICS B CTaJUU aKTUBHOTO OOCYXXJIEHUS IOPHUIUYECKON OOIIECTBEHHOCTHIO.

VIIK P® BHeCc [0CTaTO4HO CYIICCTBEHHBIE HW3MEHEHHS B  IIPABOBYIO
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pEerIaMeHTAIUIO CIIEICTBEHHBIX JEUCTBUN, YCUIIWI TapaHTUU MPaB YYaCTBYIOIIHNX
B HHUX JIUI, YTO YYTEHO B IMpemiaraeMoil pabore. DTO K€ OTHOCUTCA U K
®enepanbHOMY 3aKkOHY «O TOCYIapCTBEHHOU CyneOHO-IKCIEPTHON NEATEIIbHOCTH
B P®» ot 31 mas 2001 . B Toxke Bpemsi oOpalieHOo BHUMaHHWE Ha TPOOJIEMBI,
HEpEIKO BO3HUKAIOIINE B MPAKTUKE MPUMEHEHHUS HOBBIX 3aKOHOIOJIOKEHUH.

YroOsl npuaTh paboTe HEOOXOIMMYI0 OPraHUYHOCTh B HEE BKIIIOUEHBI JBE
maBbl: «[loHATHE clencTBEHHOro JeucTBUs», W «CHcTeMa CIEACTBEHHBIX
JEHCTBUI», KOTOPbIE BOCIIPOU3BOIAT B CKATOM BHUJIE COOTBETCTBYIOIIUE PA3IEIIbl
pabotel, nznannoit B 2001 romy. Ho u 3Tu miaBsl cymiecTBEHHO mepepadoTaHbl Ha
OCHOBE HOBOI'O 3aKOHOJATENIbCTBA.

Eme oaHa ocoOeHHOCTh pabOThl — OHAa BBINOJHEHA B pyCl€ YIOJIOBHO-
MPOIECCYyaIbHbIX OTHOIIECHHUM, COMPOBOXIAIOIIMX IPOBEACHUE CIIEICTBEHHBIX
NeUCcTBUUA. B HeW He paccMarpuUBaKOTCS MHOTHE TAaKTUYECKUE ACIIEKTBI TEMBI,
HECOMHEHHO Ba)kHbIE IsI d(PPEKTUBHON OpraHu3aluyd M MPOBEICHUS JOMpPOca,
OCMOTpa, OObICKAa U T.J., 1 OTHOCAIIUECS K MPEIMETy KPUMUHAIUCTUKH. Takue
aCTeKThl 3aTPOHYTHI JIUIIL B TOW Mepe, B Kakol OHM HEOOXOAUMBI JIs
YDIyOJIGHHOTO aHajin3a TeMbl (CucTema, Kiaccuukaiiusi, BEIOOp CIIEICTBEHHOTO
JNEUCTBUI, ONTUMAJIbHBIE TPUEMBI OCYLIECTBIICHUS MO3HABATEIbHBIX ONEpaluid U
UX yaocToBepeHus). Takol moaxoa mo3BOJIAI aBTOPY COCPEIOTOUUTHCS B paboTe B
MEPBYIO0 O4Yepe/lb HAa MPOLECCYabHBIX M, B TOM YHCIE, J10Ka3aTeIbCTBEHHBIX
acreKTax MPOBEJICHUS CIIEICTBEHHBIX NeUCTBUUA. Takum oOpazom, paboTra uMMeeT
OCHOBHBIM TPEAMETOM JB€ OOJBIIME MOJOTPACIH YTOJIOBHO-IPOLIECCYATBLHOTO
npaBa — MPEJBAPUTEILHOE PACCIEAOBAaHUE U J0KA3aTeIbCTBEHHOE NIPABO B YACTH,
CBSI3aHHOM C COOMpPaHUEM JIOKA3aTEIbCTB.

PabGora agpecoBana criemoBarenssiM M IPOKYpPOpaM, OCYIIECTBIISIFOITUAM
NPAKTUYECKOE JOKA3bIBAHUE M pacCUMTaHa Ha TO, YTOOBI TOMOYb UM Pazo0parhcs
B BOMNPOCAX, PEIICHHE KOTOPBIX COMPSIKEHO C OMPEEICHHBIMU TPYIHOCTAMH, a
Mopor U ¢ omuOkamMu, WOO TMPEAOTBPAIICHHE TAKWX OMIMOOK — BaXKHAs 3ajada

HAyKU Y ITPAKTHKU.



I'naBa 1. IlonsiTHE CJI€ACTBEHHOI'0 ACHCTBHUSA: MMO3HABATEJIbLHBIA H

NMPOUEeCCyaJbHbIA aCNEeKThI.

§1. Ilo3HaBaTeIbHBIN aCHEKT CJIEICTBEHHOIO AelCTBHUS.

1. lo npunstusa YIIK P® TepMHHY «CIIEACTBEHHBIE ACHCTBHS)» B paHEE
neiictBoBaBiieM YIIK PCOCP npumaBasics paznudHbiii 1o o0bemMy — Oosee uiu
MeHee MmUpokuid cmbica. Hampumep, commacuo n. 4 cr. 211 VIIK PCOCP,
IIPOKYPOP MMEJI IIPABO IOPYYUTH OPraHy AO3HAHUS UCIIOJIHEHUE ITOCTAHOBICHUH O
IPUBOAE, 3aKIIOYEHUH IIOX  CTPaxy, pPO3BICKE, BBIINOJHEHUE  «IPYIUX
CJIEICTBEHHBIX JAEUCTBUI». 31€Ch ATOT TEPMHUH NPHUMEHSUICS i1 O0O3HAUYEHHUS
JNEUCTBUM, HOCAIIMX HE TOJBKO II03HABATENIbHBIM Xxapakrtep. HaspiBass Takue
JEHCTBUS CIEICTBEHHBIMU 3aKOHOJATENIb MCXOJUJ M3 CyObEKTa MpOIecCyallbHON
JEATEIBHOCTH W CYUTAJ, YTO TaK HAJJIEKUT HMMEHOBATh BCE IPOLECCYaJbHbIE
NEACTBHS, OCYIIECTBIsAEMbIE ClieqoBareieM'. B Ipyrux ciydasx, Korga akLEHT
Jienajncss Ha IMO3HABATEIbHBIA AaCIEKT, CIEACTBEHHbIMM HMMEHOBAJIUCH JHUIIb TE
JEUCTBUSI, KOTOPBIE CIYKWJIM CHOCOOAMM HCCIIEOBaHUS OOCTOSITENbCTB Jeja U
ycraHoBieHuss uctuHbl. Tak, cT. 109 VYIIK PC®CP, nonyckas B craguu
BO30YXJEHUSI YTOJIOBHOTO Jiela TIOJyYeHHE OOBSICHEHUM W HCTpeOOBaHUE
JOKYMEHTOB, KaT€rOPUYECKHU 3alpelnaa MpOru3BOACTBO CIECACTBEHHBIX IEHCTBUM,
SIBHO MOHUMAsl TIOJ] HUMU MHOE - TOIPOCHI, OOBICKU U JAPYTHE CIIOCOOBI COOMpaHus
JOKAa3aTeJIbCTB.

2. COOTBETCTBEHHO 3TOMY YYEHBIE-IIPOLIECCYAINCThI, PA3JIMYHO TPAKTOBAJIU
TepMuH '"ciencreeHHoe nevicrsue’. Hanpumep, A.M. Jlapun, .®. 'epacumoB u
MHOTHE JIPYTHE YUEHbIE, UCXO/I U3 CyObeKTa JeATEIbHOCTH, CYUTAIN, YTO BCE, YTO
JeNlaeT CJIEe0BaTeb BO MCIIOJIHEHHWE TPeOOBaHUI YTrOJIOBHO-NPOIECCYaTbHOIO

3aKOHA €CThb CJIEACTBEHHBIC JEHCTBUA. OJTO — IIMPOKAs TPAKTOBKA JAHHOTO

'ToBops 0 crenoBarene 31ech ¥ B AAILHEHIIEM U3JI0KEHUU MbI HMEEM B BUIY TAKKE U T03HABATENS,
YIIPaBOMOYEHHOT'O Ha IIPOBEACHHUE CICICTBEHHBIX JICHCTBHUH, a TAKXKE MPOKYypOpa M HadaJIbHUKA CIIEACTBEHHOTO
oTzeNna, MPUHSBIINX Ha ce0s MPOBEICHNE CIECACTBCHHBIX ACHCTBUI.



TEPMHUHA, CTaBAIIAs 3HAK PABEHCTBA MEXKIY CIEICTBEHHBIMU U NPOLECCYaIbHBIMU
neicTBUAMH .

Jpyrue wuccienoBareny Iojarajid, 4YTO TEPMHUH ''CIEACTBEHHBIA' HAJ0
TpPaKTOBaTh HE uepe3 CyObeKTa, a uepe3 CoAepkKaHHe ACSITeNbHOCTH. B psane
ciy4yaeB (OCMOTp, JOMPOC, CIEACTBEHHBIM SKCIEPUMEHT U JIp.) AESATENbHOCTb
CJIEIOBATENSI HOCUT SICHO BBIPAKEHHBIM HCCIIENOBATENBCKUM Xapakrep. 1loatomy
muorue ydeHwie (M.E. beixoBckuii, I'A. AbaymaxunoB, A.H. I'ycakoB u np.)
TPAKTYIOT CJIEJICTBEHHbIE JCHCTBUS KaK WHCTPYMEHT JOKa3bIBaHUsS, CHOCOO
MOJTyYeHUs] J0Ka3areiabCTB. TakuM 00pa3oM K CJEICTBEHHBIM OTHOCHJIM JIMIIb
4acTh MPOLIECCyalbHBIX IEHCTBHI, HOCSIIMX I103HABaTEIbHBIA Xapakrep. ITo,
MOYKHO CKa3aTh — y3Kasi TPAKTOBKA CJIEACTBEHHBIX I€HCTBUIA .

3. Hpunsteii 22 Hosa6ps 2001 r. woBeii YIIK P® 3anumaer B 3TOM
OTHOLIEHUH Oosee ornpeaesneHnyto no3unuio. Xots B cT. 5 YIIK, packpsiBatonieit
3HAQYEHHE OCHOBHBIX IOHATHM, Hcnoib3dyeMblx B YIIK, He maercs TpakToBKH
TEPMUHA «CJEACTBEHHOE JIEUCTBUEY», B M. 32 3TOM CTaThbU PacCKpbIBAE€TCS MOHSATUE
«IpoIEeCcCyalIbHOE JIEUCTBUE». DTO - CIEACTBEHHOE, CyAeOHOEe U MHOE JICUCTBHE,
IIPETYCMOTPEHHOE 3aKOHOM. 3/1€Ch 3aKOHOJATENbh OTTPAHUYMBAET CIIEICTBEHHBIE
JNEUCTBUS OT MHBIX, IPEAYCMOTPEHHBIX 3aKOHOM, T.€. IIPOLIECCYyAJIbHBIX.
CrencTtBeHHblE  JOEHMCTBUS  pAacCMATPHUBAKOTCS  KaK 4acTh  IPOLIECCYAIbHBIX
JNEWCTBUM, BBIICIICHHAs, HANO Iojararb, MO IMPU3HAKY CBOCHU IMO3HABATEIbHOMU

HaIpaBJIEHHOCTH .

!Jlapua A.M. PaccienoBanue 1o yronoBaoMy aeiy. [Ltanuposanue, opranmsanus. M.: IOpua. mart., 1970. C. 147-
150; I'epacumoB 1.®. Hexotopsie npodneMsl packpeitust npectymienuii. Cepaiosck: CIOU, 1975. C. 64-70.
Taxoii e B3I U3J1araeTcs M B COBpEMEeHHOM juTepaType. CM. YToJI0BHBIN Tponece. YUeOHUK TS By30B / IO
pen. K.®. T'yiienko. M.: 3epuano, 1998. C. 206; Yromosusriii nmporecc Poccuu / o pen. 3.®. Kospuru u H.IL.
Ky3uenosa. Boponex: BI'Y, 2003. C. 215.

*brixosckuii U.E. PaseuTune mporeccyansHOM periaMeHTalMu CIeICTBEHHBIX qeicTBHM. / COBETCKOE TOCYapCTBO
u mpaBo. 1972, Ne4. C. 108; I'ycakoB A.H. CnencTBeHHbIe JEHCTBUS U TAKTUYECKHUE TPUEMBI. J{ucc. KaHm. opu/l.
Hayk. M., 1973. C. 8.A6mymamxunoB I. [IpobiaeMbl coBepIIeHCTBOBAHHS MIPEABAPUTEIHHOTO PACCICIOBAHHS.
Tamkent: @an, 1975. C. 8-15. B coBpeMeHHOIi TuTepaType Takor TO3UITUH TPHACPKUBAIOTCS MHOTHE
uccienosarenu, B yactHoctu B.I1. boxbes, A.A, Uysunes, B.A, Ucaenko, B.B. Kanpuuukuii, A.I1. Peikakos.
*He BIOJTHE TOYHBIM SBISETCA YKa3aHHUe M. 32 CT. 5 Ha TO, 4TO MPOIECCYANbHOE JEHCTBUE — ITO «CYNEOHOE U
uHoe JeiicTBuey, npenycmorpenHoe YIIK. Bee neiicTBusi, ocyliecTBisieMble B Cy1eOHOM pa3oHparesbcTBe —
IIpoLeCCyalbHbIE, TO3TOMY TEPMHH «CYIACOHbIE AEHCTBUS», Oyaydd paBHO3HAUYHBIM TEPMUHY «IIPOLIECCyaIbHbIC
JIEMCTBHS» HE PACKPBIBAIOT CHELU(HUKY [T03HABATENILHOI eI TebHOCTH, OCYIECTBIsIeMOl B cyne. Ha Hamt B3misi
BCE T03HaBaTeNIbHbIE JEHCTBH, OCYIIECTRIAEMbIE B CyJeOHOM pa30HpaTenbCcTBe, ClIe yeT TakKe HMECHOBATh
CJIEICTBEHHBIMHU. VHOM MOAX0 MOpOXKIaeT HEYCTPAaHUMYIO ITyTaHHILY, BBI3BAHHYIO TEM, UTO «Cy/eOHBIE JEHCTBUS
HEBO3MOXKHO OTJEIHUTh OT «HHBIX IPOLECCYaNTbHBIX IEHCTBUID.
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Takxe U TEpMUH «HEOTJIOKHBIE CIEICTBEHHbIE IEUCTBUS» TPAKTyeTCs B 1. 19
ct. 5 VIIK xak pgeucTBus, «OCYLIECTBISIEMBbIE OpPraHOM JIO3HAHHUS IIOCIE
BO30YKJICHUSI YTOJIOBHOTO JeNa.... B IENsIX OOHapy>KeHus U (PUKCalUM CIE0B
MPECTYIUICHUSI, a TaKXKe JIOKA3aTelbCTB, TPEOYIOIMNUX HE3aMEIUTEIHLHOTO
3aKpeIUICHUs, U3BATHS W HWCCIEAOBaHUSM». 37eCh, HApSAAy C XPOHOJOTMYECKUM
aCrieKTOM  TOHSITHSI, YETKO (UKCHUpyeTcsi  [O3HaBaTelIbHBIA  aCMEeKT —
CIEICTBEHHBIMU  SIBJISIFOTCS  JEHUCTBHS IO  MOJYYEHUIO  JOKA3aTelbCTB.
CootBerctBeHHO cT. 164 u 166 VIIK, permameHnTrupyronme nopsaok npoBeIeHUs U
MIPOTOKOJIMPOBAHUS CIEACTBEHHBIX JEUCTBUM, TAKXKE MMEIOT B BHUJY IOJIYUYEHHE
nokasarenscts'. B miaBax 24-27 YIIK periaMeHTUPYIOTCS JIMINb CIIEACTBEHHBIE
JNEUCTBUSI TIO3HABATENIbHOIO Xapakrepa. Hac tepmun '"cneactBeHHoe nenctBue"
MHTEpECYyeT UMEHHO B 0o0Jie€ y3KOM CMBbICE, KOrJla IOJA HHUM MOHHMAIOTCs
JENUCTBUS, TOCPEACTBOM KOTOPBIX OCYIIECTBIISETCS TOKa3bIBAHUE.

4. OgHako U T€ Y4YEHbIC, KOTOPbIE€ OTHOCIT K CJEJACTBEHHBIM JICHCTBUSIM
IpolecCyalbHble ACHCTBHS IMO3HABATEIBHOIO XapaKTepa HECKOJBKO YIPOIIAKOT
ATO MOHSTHE, BUJSI €0 COJIEP)KAHUE B COOMPAHUM U 3aKPEIUICHUU J0Ka3aTeNbCTB.
Tak, B 0THOM U3 MOCIEIHUX YU4eOHHUKOB I10 YTOJIOBHOMY Tporieccy mox pea. [1LA.
Jlynunckoit roBopurcs: "CneacTBEHHBIMU JEHCTBUSIMU UMEHYIOTCS AEHCTBHS I10
cobupanuto JokazarenbcTB". CXogHOE MpelncTaBiIeHUE — ''CIEACTBEHHBIMU
Ha3bIBAIOTCSI TaKHWE IMpOlLECcCyalbHbIE JACHCTBHS, 1EJIbI0 KOTOPBIX SBIISIETCS
HOJIyYEHUE J0KA3aTENbCTB", M3I0KEHO B yueOHuke nox pea. ML Ierpyxuna’.

[IpaBunbHO ompenensisi LEAb CIEACTBEHHOINO JACUCTBUS — IOIY4YEHUE

JOKa3aTCJIbCTB, HOI[O6HI>I€ OoIpCacCJICHUA OCTAaBJIAIIOT B TCHU CHOC06, KOTOPBIM 2Ta

1I‘IO B OTUX HOpMax AOITyHICHA U ONPEACICHHAsA HCTOYHOCTD, ITIOCKOJIBKY B IEPEUHE CICACTBCHHBIX I[eﬁCTBPIﬁ,
MIPOU3BOJAMMBIX B COOTBETCTBUU C 1. 9 cT. 29 VIIK ToNbKO C pa3penieHus cyna, ylnoMHHAETCS HaJl0KeHHe apecTa Ha
HMYILECTBO. Mexay TeM, 3TO JEMCTBUE HOCUT HE NTO3HABATEIbHBIN, a OPraHU3aLMOHHO-PACIIOPS AU TENbHbII
XapaxTep, 4To MOATBEep)KaaeTCs BKIIOUeHHEM ee He B mIaBbl 24-27 YIIK (Hapsay ¢ 7ompocom, 0CMOTPOM, OOBICKOM
U T.1.), a B aBy 14 «HBIE MepHI IpoIecCyanbHOTO MPUHYXACHU (TToapodHee § 1 1. 2).
?YromosHo-nponeccyanbHoe mpaso/ [lox pen. IL.A. Jlymanckoii. M,: I0Opucts, 2004. C. 390.; YronosHbIi nponecc /
Iox pen. N.JI. Tlerpyxuna. M.: IIpocnekr, 2001. C. 26; CxonHble peAcTaBIeHUs] HAXOAUM U B IPYTroi y4eOHOM
mureparype. Cu.: Skynos P.X. Yronosuslii npouecc. M.: 3epuano, 1998. C. 244, 245; Yronosuslii npouecc. Kypc
nekwii / Ilox pen. Poxmuna B.U. CII6.: Centsiops, 2001. C. 93; KomMmenTapuii K YroIOBHO-TIPOIECCYATbHOMY
kogekcy PO/ mon pen. B.B. Mo3zsikoa. M.: Dk3amen, 2002. C. 382; besnenkun B.I. Yronosusiit mporecc Poccun.
Yueoruk. M.: [Ipocnext, 2003. C. 248, a Takxe B u3zBecTHOi padore ®.H. Parkymmna «IIpenBapurensHoe
cnenctrue B CoBeTCKOM yroioBHOM mpoueccey» (M.: FOpun.out., 1965. C. 108).
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11eJIh PEeaM3yeTCsl, HE Pa3bICHSIOT — KAKUM K€ 00pa3oM B pe3ylibTaTe MPOBEACHUS
CJIEJICTBEHHOTO JICHCTBUS CJIeIOBATEIb MOIyYaeT JI0Ka3aTebCTBA.

5. [Ipexne yeM Aath OTBET Ha 3TOT BONPOC BBIICHUM [TO3HABATEIbHBIN ACTIEKT
CJIICTBEHHOTO JIeHCTBHS, T.€. Cmoco0, Omaromapsi KoTopoMy uH(Opmarus,
oOHapy»KeHHas cieloBaTesieM, peo0pa3yeTcs B J0Ka3aTeNIbCTBO.

[lo3HaBarenabHasi CTOPOHA CIEICTBEHHOIO JIEMCTBHUSI COCTOMT B TOM, YTO B
pe3yapTare ero MpOBEIEHHUS CIeNoBaTellb MOdy4YaeT (PaKkTUUEeCKUe aHHBIE,
cBeZieHus1 00 00CTOSATENBCTBAX, MOJIEKAIINX JOKA3bIBAHUIO 110 Aeiy. [lomyueHHble
3aKOHHBIM CIOCOOOM U 3a(UKCHpPOBAaHHBIE B MPEAYCMOTPEHHOU (opMe, ITH
JTaHHBIE CTAHOBSTCS JOoKa3aTeabcTBaMu. 1101 TakuM yriioM 3peHus CIEACTBEHHOE
JEICTBUE NIPENCTABIAET COO0M crIOCcOO COOMpPaHHUsI I0KA3aTEIbCTB.

Onnako, B HAYaJIbHBII MOMEHT J0KA3bIBAHUSA MPEIMETOM
MO3HABATEJIbHOM AeITeJIbHOCTH CJIe0BATE/IA SIBJISIOTCH He 10Ka3aTe/bCTBA.
N3nayajbHO B IpUpPoAe 10KA3ATEIHbCTBA, 2 HMEHHO MOKA3AHMS, 3AKJII0YEeHUSs

IKCIEPTA, MPOTOKOJIbI CJI€ACTBEHHbIX AeCTBUN U T.1. (4. 2 cT. 74 YIIK) He
CYLIECTBYIOT, H CYIIeCTBOBATH He MOT'YT. O0bLEKTHUBHO OTPAaKAACH B
OKpY:KaloleM MUpe ucciaeayeMoe coObITHE OCTABJIsIET B OKPYKaloLei
00CTaHOBKeE JINIIb CJIe/Ibl: MATepHAJIbHbIE — HA NPeAMeTaxX U uaeajbHble — B
CO3HAHMHU OyIyLUMX CBM/eTeJieil, 00BUHSeMbIX, I10/103PeBaeMbIX,
norepnesmux. Ho cieapl, 3T0 enie He J0Ka3aTe1bCTBa, MO0 MHGpOpManuu,
coJep:Kaleiicsi B HUX, elle NMPeICTOUT ObITh BbISIBJICHHOH, 00pecTH
TpedyeMyI0 3aKOHOM IpoleccyabHYI0 (popmy, T.e. mpeodpa3oBaThCs B
J10Ka3aTeJIbCTBA.

[IpousBons cieACTBEHHBIE IEUCTBHUS, ClIeJOBaTeNb OOHAPYKUBAET 3TU CIE/BbI,
M3BIICKACT COAEPIKAIIYIOCS B HUX U OTHOCAIIYIOCA K JIelTy HHGOPMAIIUIO (OCTaBIISS
0e3 BHUMaHMsI TO, YTO K JIeTTy HE OTHOCUTCSA), TPeoO0pa3yeT ee B CBOEM CO3HAHUU U
(¢ukcupyer B mpoueccyalbHbIX akrax. Ecim o0pa3oBaHHE CIEIOB SBISETCA
pe3ynbTaTOM OTpaKEHUS COOBITHA B OKpYXKarollel cpene, TO coOupaHue

JOKa3aTCjabCTB, KaK IIO3HAaBaTCJIbHas AOCATCIIBHOCTh — TOXKE OTpa)I(aTGHBHBIP'I
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IpoIiece, cBoeoOpa3Hoe "BTOPUYHOE OTpakeHHe' HCCIeayeMoro coObITHS, HO, Ha
ATOT pa3 B CO3HAHUU MMO3HAIOIIETO CyOBhEKTa, a 3aTeM - B Marepuasax Jenia.

6. IlockonbKy OTpaxeHue — 3TO BCErja MmpeoOpa3oBaHUE OTPaXaeMoro, To U
JI0KA3aTelIbCTBO — TOXKE PE3YJIbTaT OMNPEACIICHHOr0 MpeoOpa3oBaHusi CIIEIOB,
OCYIIIECTBISIEMOIO B XOJIe JOMpoca, OCMOTPa, JOOOro IPYroro ClIeICTBEHHOTO
nevctBus. JlocTaTOYHO CKaszarh, YTO MPOTOKOJIBHOE OmNucaHue, (¢GOoTo- U
BUJICOCHEMKA MECTa MPOUCIIECTBHS — 3TO HE CAMO MECTO MPOUCIIECTBUSA, TaK Ke
KaK YCTHO€ COOOIIEHHE CBHJIETENISI — 3TO HE 00pa3bl COOBITUS, XpAaHUMbIC UM B
cBoell mamsATH. He COCTaBiSIOT HUCKIIOYEHUS W MaTepualibHbIE TIPEIMETHI,
CTAHOBSIIIMECS 3aTEM BEIICCTBEHHBIM JI0Ka3aTelIbCTBOM WM JOKYMEHTOM. B xoze
OCMOTpa, OOBICKA, BBIEMKH OHHU OTIEJSIOTCS OT OKPYXaroIlleil OO0CTaHOBKH, a
MMEIOIast JOKa3aTeIbCTBEHHOE 3HAYEHUE CBSI3h ITUX MPEAMETOB C OOCTAHOBKOM
BOCIIPOM3BOJIUTCS B MaTepualiax jeja He B CBOEH NepBOHadaJIbHOU ¢opme, a B
BHUJie onucaHus, ¢GOTOCheMKHM U T.a1. Takum oOpazoM, JIONPOC, OCMOTP,
CJIEJICTBEHHBIN IKCIIEPUMEHT, MPEIbIBICHUE IJIs ONIO3HAHUS U T.J. — 3TO aKTUBHbBIE
NeiCTBHS CcuemoBareNss 1Mo (POPMHPOBAHMIO JI0Ka3aTeNnbeTB'. DOpPMHUPOBAaHHE
3IeCh CleAyeT TMOHUMAaTh OTHIOAb HE KaK TPOU3BOJBHYIO (habpukaiuio
JI0Ka3aTeNILCTB, a KaK MPUAaHHE UM HaJIeKALIEN IpoLecCyanbHON GopMbL,

7. dns xapakTepuCTUKU MO3HABATEIIbHOM CTOPOHBI CIIECTBEHHOTO JEUCTBUS
B2)XHO BBISICHHTH, KAKUM 00Pa30M MPOUCXOIUT OTPAKECHHE CIIEAOB MPECTYTUICHHUS
B Marepuaiax YrojJoBHOro jejia. B Teopuu mno3HaHus OOCTOSTEIBHO H3Y4YEHBI
METO/Ibl HAyYHOTO Mo3HaHus sMmnupuudeckoro ("dakrodukcupyromniero") ypoBHs.
Orto HaOmwJeHue, CpaBHEHHE, MOJICIUPOBAHUE, SKCIIEPUMEHT, omnucaHue. B

COLIMOJIOTUH HIMPOKO MCHOJb3yeTcsi MeTo] onpoca ("uHTepBbio"). Bee 3T MeTob

'ChopMympoBaHHOE MHOTO JIET TOMY Ha3aJ[ MPEACTABIEHHE O TOM, YTO JIOKA3aTENLCTBA HE «COOUPAIOTCS», a
«hopmupyrorcs» (Cum. Leiidep C.A. CymHocTb U criocoObl coOMpaHus 10Kka3aTeabcTB B COBETCKOM YrOJIOBHOM
mporecce. M., 1972. C. 7, 15, 16) HbIHe pa3mensercs MHOTUMH ucciienoBaresiMu. Cym. Muxeenko M.M.
JloxaspBanne B CoBeTCKOM yroiaoBHOM cymompousBoactee. Kues, 1984. C. 10.; benxun A.P. Teopus moka3pIBaHHS.
M.: Hopma, 1999. C. 12.; Hons E.A. Vcnons3oBanue B JokaszbiBaHnuu pesynsraroB OP/l. M.: Cnapk, 1996. C.30;
ComoBreB A.b. JlokaszeiBarne o YIIK P® (nocynebnsie ctagun). M.: FOpmuturdopm, 2003. C. 9.; ITobenkun A.B.,
Swmn B.H. Cneacreennsie neitcteus. Tyma, 2003. C. 5. YronosHsli npouecc. Y4eOHUK uist By30B / OTB. peakrop
A.B. I'punenko. M.: Hopma, 2004. C. 206 u ap.

’B panbHeNIIEM U3I0KEHUH IS 0003HAYEHHUS IIPOLIECCA TIOIyYEHHs JOKAa3aTeI5CTB Mbl OyJieM yHoTPeOIsTh
TEPMHH «COOMpPaHHE J0Ka3aTeIbCTBY, IPOYHO YTBEPAUBLIMICS B IOPUANYECKOMN JICKCUKE U UCIIONb3YEeMbIN
3axonomareneM (ct. 86 YIIK), moMHs mpH 3TOM, 9TO pedb HAET O Mpeodpa3oBaHUM WH(POPMAIINH, 3aKITIOUEHHOH B
ciesiax, B JOKa3aTelbCTBa B YTOMIOBHO-IIPOLIECCYaTbHOM CMBICIIE.
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(Ha30BeM WX IMO3HABATEIHLHBIMH OMEPAIMSIMU) HETPYTHO OOHAPYKUTH B MPaBUIIAX
IIPOBEJCHUS CJICACTBEHHBIX JEUCTBUM. BO MHOrMX HOpMax, peryiaupyromux
MPOU3BOJICTBO CJICJICTBEHHBIX JEHUCTBUM, COAEpKATCS TMpaBwia MPUMEHEHUs
pa3IMUHbIX MO3HABATENbHBIX NpueMoB. Hampumep, u3z cmeicia cr. 176-178, 180
BHUJIHO, YTO OCMOTP U OCBHUJETEILCTBOBAHHE — ATO HaOmwoaeHue. B Hopmax 00
OCMOTpE, OOBICKE, CIEJACTBEHHOM JKCIIEPUMEHTE YCMATPUBAETCA BO3MOXKHOCTD
m3Mmepenuit, cr. 181 VIIK ynomunHaer o BocmnpousBeleHWH OOCTAaHOBKH H
00CTOSITENTLCTB COOBITHS M OMBITHBIX JCHCTBUIX; HOPMBI, MTOCBSIICHHBIE JOMPOCY
M Ha3HAUYCHHIO  DKCIEPTU3bl, PEIIAMEHTUPYIOT I[OCTAHOBKY  BOIPOCOB
JONPAIINBAEMBIM M JKCIIEpPTaM, a HOPMbI, PEMNIAMEHTUPYIOLIHUE COJEpKaHUE
npotokoisioB (166, 167 u np.), comepxar MmpaBuiia OMUCAHUS XOAa U PE3yIbTaTOB
CJIEICTBEHHOTI'O JCHCTBHS.

Habntonenue, cpaBHEeHUE, U3MEpPEHUE, MOICIMPOBAHHE, SIKCIIEPUMEHT, OMpPOC,
OMHUCAHUE — ATO OOIICHAYYHbIE YHUBEPCAIbHBIC METOJIbI MIO3HAHUS, TPUMEHSIEMbIC
B YTrOJIOBHOM IIpOIlECCE€ B TMPEIyCMOTPEHHOM 3akoHOM (opme. OHU-TO H
COCTABJISIIOT TMO3HABATEIbHYI0 OCHOBY JIIOOOTO  CIEACTBEHHOIO JICWCTBHSL.
HaGmromast cnenbl coOBITHS, ClieAoBaTelh AKTUBHO HUCCIENYET UX IMOCPEICTBOM
U3MEPEHUS, CPABHEHUS, MOICIMPOBAHUS; Ha3HA4Yash SKCIEPTHU3Y, AONpalInBas
CBUJETENS, CJIEeA0BaTelb MPUOEraeT K IOCTAHOBKE BOIMNPOCOB. OTO JaeT
BO3MOXXKHOCTh HCCJIEIOBaTh OOBEKT C Pa3HBIX CTOPOH, MOJYYHUTHh WH(OpMAIIHIO,
HEJOCTYIHYIO0 TaCCUBHOMY BocnpuaThio. [loa Takum yrioMm 3peHust HaOmroaeHue,
AKCIIEPUMEHT, OMPOC M JAPYrMe METOJbl HAYyYHOIO IO3HAHUS BBICTYMAIOT Kak
NPaKTUYECKHUE I[103HABATEJbHBIE JIEUCTBUSA, IPOU3BOAUMBIE CIIEIOBATEIEM 10
0COOBIM MPABUIIAM.

8. MeTogaM yrojioBHO-IIPOIIECCYaIbHOTO MMO3HAHUSA B NPaBOBOM JIUTEpaType
yaeneHo aocrarouHoe BHumanue (Tpyabl P.C. benkuna, U.M. Jlysruna, H.A.
AxyOoBuu u Apyrux aBTOpoB). B TO ke BpeMsi TpeOyroT yTOUHEHHS Mpeaeibl
MIPUMEHEHUSI OTACJIbHBIX METOJOB, TaK KAaK HMMEHHO 3/IeCh BO3HUKAET MHOTIO
HESICHOCTEH, MOpOMl BIEKYIIUX OMIMOKM TIpU COOMpaHUU JIOKa3aTeIbCTB U

OIPCACICHNUHU UX JOITYCTUMOCTH.
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OObexkTOM HAOJIIOleHUs], T.€. NPEJHAMEPEHHOIO0 BOCHPUATHS OOBEKTa C
[EJbI0 €ro U3Yy4YeHHs, B XOJI€ CIIEJCTBEHHOTO JCHCTBUS MOTYT OBITh:
HEMOCPEJCTBEHHBIE  M3MEHEHUsI  MAaTepUalIbHbIX  MPEAMETOB,  BbI3BAHHBIC
UCCIICMYEMBbIM  COOBITHEM; CBOWCTBA MeECTa TPOUCIIECTBUSA, MECTHOCTH,
MOMEILIEHU; OCOOCHHOCTH W MECTOPACIOJIOKEHHE NPEIMETOB MNpPU OCMOTPE,
OOBICKE BBIEMKE; CJI€/Ibl MPECTYIUICHUSI U 0COObIe MPUMETHI HA TeJle YeJIOBEKa Mpu
OCBUJICTEIILCTBOBAHUH; OOCTOSITENILCTBA 3aJIEPXKAHMS TOJI03PEBAEMOT0; YCIOBHUS
MPOBEICHUSI TaKUX CJICJICTBEHHBIX JIEUCTBUM, KaK CJICACTBEHHBIH AKCIICPUMEHT,
MPOBEPKA MMOKA3aHUI Ha MECTE.

OObekTamMu HAOMIONEHUST MOTYT OBITh M JWHAMHUYECKHE IPOIECChI: XOJ
OMbITA [PH CJIEICTBEHHOM 3KCIIEPUMEHTE; TIEMOHCTpALMS AEHCTBUI MTPU MPOBEPKE
MOKa3aHUW HAa MECTE; CIOCO0 MCIOJHEHUS PYKOMUCHOIO TEKCTa MPHU MOJYyYCHUH
00pasIioB.

WNHorga cuuTarOT, 4TO M MOpPHU JONPOCE METOAOM I[O3HAHUS SIBISIETCS
HaOJI0/IEHNE, HO HEe 00BIYHOE, a OMOCPEOBAHHOE: CIe0BATENh HAOMIOAAET T€ WU
UHBIE OOCTOSITENIbCTBA HE JIMYHO, a uYepe3 JpPyrux JHuI — CBUJETENeH,
HOTEPIEBIINX, OOBUHAEMBIX, MOI03PEBAEMBIX, KaK Obl MX OpraHamu 4yBcTB'. Ho
3/IeCh YTpPAuMBaeTCsl TaKo€ HEOThEMJIEMOE KadyeCTBO HAOMIONEHHUSI KakK €ro
HEIMOCPEICTBEHHOCTh. HabmioneHne ecTb HENOCPEACTBEHHOE YYBCTBEHHOE
MO3HaHWe, BOCIIPUATHE WH(OPMAIIMK OPTaHAMH YyBCTB MTO3HAIONIETO cyOnekTa. U3
CKa3aHHOTO  BHMJHO, 4YTO  HAOMIOJEHHE  MCHOJB3YeTCS MpPU  OCMOTPE,
OCBHU/JICTEJIbCTBOBAHUU, OOBICKE, BBIEMKE M JPYTHX CIEJICTBEHHBIX JEUCTBUSIX,
HaIpaBJIECHHBIX Ha 0TOOpakeHHe "BelHoM nHpopMaruu'.

Conmonornueckuit Metoa onpoca ("HHTEpBbIO") 11e51ecO00pa3HO UMEHOBATh
paccnpocoM, TMOMYEPKUBAs ITUM, YTO TMPH COOMPAHUM JIOKA3aTeIbCTB JTAHHBIN
M03HABATEJIBHBIN MTPUEM MPUOOPETACT aKTUBHBIN, 11€TICHATIPABICHHBIN XapaKTep.

[lon paccipocom creayeT TIOHUMarb [OCTAHOBKY TMEpen  JIMILIOM,
oOnagaronuM “HGOpMalMen, 3a1a4u Ha €€ BOCIIPOM3BEECHHUE, T.€. MOOYKICHHE K

nepeaaye CBeICHUI OT OIHOTO YYaCTHUKA OOIIEHUSI IPYyTOMY.

'benxun P.C. Cobupanue, HCCIETOBAHME U OLIEHKA JOKa3aTenbeT. M.: Hayka, 1966. C. 125.
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[To3HaBatenbHasgs pojib 3TOrO IMPUEMA COCTOMT B TOM, YTO MOCTAaBIEHHAs
ciemoBaresieM 3ajada IMoOy)XJaeT JIMIo, pacrnojararoiiee uHGOpMaImei,
BOCIIPOU3BECTU COXPAHMBIINECS B MAMSATH CBEACHUS U MEPEAATh UX CIIEIOBATEIIO
B hopMe ycTHOTO coobmienus. [1o cBoeii cyTu paccmpoc - 3TO METO U3BJICUCHUS,
ucrpeboBanust uHPopManuu. [lodTomMy cCileACTBEHHbIE JAEUCTBUS, B OCHOBE
KOTOPBIX JIGKUT DJTOT METOJA, HE MpeayCcMaTpUBAIOT TMepenadyy Kakux-JIu0o
CBEICHUI J0MpalinBaeMoMy, a HA000pOT, UMEIOT CBOEH 1IeJIbI0 TIOJyYEHHE OT HETO
9TUX cBeleHuil. OH TPUMEHSETCS HE TOJbKO MpU JAONPOcaxX, HO M B APYrHX
CJIEJICTBEHHBIX JIEUCTBUSX, TJ€ MMEET MECTO HCTpeboBaHMe WH(OpMAIUU: TIpH
OYHOH CTAaBKE, HA3HAYEHUU SKCIIEPTU3bI, IPEABIBICHUN JIJIs1 ONIO3HAHUSA, IPOBEPKE
ITIOKAa3aHUW HA MECTE.

CpaBHeHHe TIpeACTaBIsi€T COOOM YHUBEPCAIbHBIN MMO3HABATEBHBIN MPUEM,
COCTOSIIIIMM B COIMOCTAaBICHUU OOBEKTOB C IIEJBI0O BBISIBJICHUS YEPT CXOJACTBA M
pa3uuuii MEXAYy HHUMHU. OTO HE TOJBKO MBICIHUTENIbHAS, MPOTEKAIoIas B
CO3HAaHHMM, HO U BHEIIHENPEIMETHAsI JEATEIbHOCTh, HAMPABICHHAS HA BBISBIICHHE
OOBEKTHBHO CYIIECTBYIOIIMX OTHOIICHUM MEXIy MaTepUalibHbIMH ClIeIaMu |
coobmieHusiMU. Tak, CpaBHEHHE TOMOTAET BBIIBUTH OOIIHOCTh HEKOTOPHIX
IPU3HAKOB HA MECTE NMPOUCIIECTBUS (HAIpUMeEp, CXOACTBO CIEIOB OPYAMl B3jI0Ma
Ha pa3HbIX mperpajaax). CpaBHUMBI U 3JIEMEHTHI MMOKa3aHUI (COBMAJEHUE CMbICTA
CJIOB C MHTOHAIIMEN U )xecTtaMu). He MeHee BakHOe 3HaU€HUE UMEET U BBISIBJICHUE
PaCXOXKICHUN MEXKIy JIEMEHTaMU U3y4aeMbIX OOBEKTOB, HAPUMEDP, HETaTUBHBIX
00CTOSITENLCTB MPU OCMOTpE. B Takux ciydasx cpaBHEHUE BBICTYNAET KaK MPUEM
BCECTOPOHHETO U MOJIHOTO MCCIIEIOBAHUS CJIEIOB COOBITHSI.

Ho Beny1iyro posb urpaeT CpaBHEHHUE B CIICACTBEHHBIX JICHUCTBUSX, UMEIOITUX
CIIOXKHYIO CTPYKTypy: 1) O4YHOUM cTaBKe, 2) CJEICTBEHHOM OJKCIEPUMEHTE, 3)
IPOBEPKE MOKa3aHWW Ha MecTe, 4) MpeabsBICHUM Uil ono3HaHus. IIpu sTom
CpPaBHUBAIOTCSI ~ MEXJy COOOW  CBEIEHMS, TMOJydyaeMmble  CIlieOBaTeIeM
OJTHOBPEMEHHO U3 JABYX MCTOUHHKOB.

N3mepenne - 3TO BBISIBIICHHE KOJIUYECTBEHHOIO COOTHOIIEHUS H3y4aeMBbIX

cienoBaresieM OObekTOB. M3MmepeHue mnpeacTaBiasieT co0Ol pa3sHOBUAHOCTD
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CpaBHEHHUs, creuu(pruKa KOTOPOrO COCTOUT B TOM, 4YTO H3y4aeMbIil OOBEKT
CPAaBHHUBAETCS C BEJIMYMHOW, MPUHATON 3a enuHHILy. C IMOMOILIBIO U3MEPEHUS TIPH
MIPOU3BOJICTBE CIIEACTBEHHBIX NEHCTBUM Ompeaensercs: 1) NpoTsKEeHHOCTh MecTa
MIPOUCIIECTBHUS, 2) B3aUMOPACIIOIOKEHHUE MTPEAMETOB HA HEM, 3) pa3Mephl CIIEOB,
4) NIUTENbHOCTh MPOTEKAHUSl OMBITOB, 5) CKOPOCTh NEPEBHIKEHUS YYAaCTHUKOB
nehcTBUil, 6) Temmeparypa Tpyna, IMOMENIEHUS U JPyrue KOJWYECTBEHHBIE
[IOKa3aTeIIN.

JKCIEPUMEHT - 3TO OIBITHAs MNPOBEpPKA IMPEATNONOKEHHUN, UMEIOIIUXCS Y
ciefoBarend. B mmpokoM cMmbicie cioBa Ji00O€ CIEACTBEHHOE JEHCTBHUE
OpEACTaBIsAE€T COOOM ONBITHYIO IPOBEPKY MPEANOJOKEHUS O TOM, 4TO
OIPEEIICHHBI UCTOYHUK COZIEPKUT B c€0e OTHOCSIIMECS K ey JaHHbIe. B Oonee
Y3KOM CMBICJIE JKCIIEPUMEHT MPUCYIL JIMIIb TAKUM CJIEACTBEHHBIM JIECUCTBUSM, B
X0J1e KOTOPBIX Ha MaTepHabHbIA OOBbEKT OKa3bIBAETCS 3apaHee 3alUIaHUPOBAHHOE,
aKTUBHOE M TIPEJHAMEPEHHOE BO3ICHCTBUE (CO3JaHME HOBBIX YCJIOBHH I
[IPOTEKaHUs SABJICHUSA, U3MEHEHUE TE€YEHUs Ipolecca B HY)KHOM HAIIPABICHUU U
T.I1.), O3BOJISAIOIIEE BBISIBUTH €0 CKPBIThIE, HEOCTYITHbBIE TPOCTOMY HAOIIOACHHUIO
CBOMCTBA. B Takux ciydasx ODKCHEPUMEHT COYETAECTCA C APYIMMHU IIPUEMaMHU
NO3HAHMS: HAONIOACHUEM, U3MEPEHUEM, MOJCIIMPOBAHUEM. DTOT METO/ Hanbosee
APKO  TIPOSIBISIETCA B CJIEACTBEHHOM  DJKCIEPUMEHTE, HO  OTHAEIbHBIC
AKCIIEPUMEHTAJIbHBIE MPUEMBI MOTYT OBITh MCIOJb30BaHbI IPU OCMOTpPE, OOBICKE,
IIPOBEPKE HA MECTE.

MopeapoBanie BBICTYHA€T B CIEACTBEHHOM JIEMCTBUM KAaK IPUEM
OIIOCPEIOBAHHOIO IO3HAHUA. MoaenupoBaHue - 3TO CO3JAaHUE U MCCIIEIOBAHUE
MOJIeNel - CHCTEM, BOCIPOM3BOASIIUX HEKOTOpPbIE OCOOCHHOCTH H3y4aemMoro
COOBITHS B UENSIX IO3HAHMSI €ro CBOMCTB, MPEICTAaBICHHBIX B MOJENH, HO
HEIOCTYIHBIX (WM TPYJHOAOCTYNHBIX) HENOCPEACTBEHHOMY Bocmpustuio. B
IIEPBYIO OYEPENb K MOACIMPOBAHUIO OTHOCUTCS BOCCO3JJaHUE YCIIOBHM, B KOTOPBIX
MPOTEKaI0 uccieayeMoe coobitue (YCIOBHMA, TPH KOTOPHIX COBEPILATIOCH OMBITHOE
JEICTBUE, CUTYAllMH «CIIy4allHOW BCTpeYM» MpH Omno3HaHuu U T.11.). Kpome Toro

MOACIIMPYIOTCA U HeﬁCTBHH JIMI[, KOTOPBIC II0 IPCAIIOIOKCHUIO OBIIM YacThIO
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COOBITHS B XOJE CJEACTBEHHOIO SKCIEPUMEHTA, NPEIbIBICHUU I OIO3HAHMS,
MIPOBEPKH MOKa3aHUM HA MECTE.

Onucanue - dSTO dTal I[O3HABATEILHOM JCATEIBHOCTH, COCTOSIIUM B
(DMKCUPOBAHUHU JAHHBIX SKCIIEPUMEHTA, HAOTIOACHUS MM PACCIPOCa C IMOMOIIBIO
OTIpEJIeTIEHHBIX MPUHATHIX B Hayke cUcTeM oOo3HaueHus. [lo3HaBaTenbHas poJib
ATOrO0 MpUEeMa MPOSBILETCS B JBYX aclekTax. B xoje mompoca, OYHOW CTaBKH,
IPEAbSIBICHUS ISl OMO3HAHUS OINKMCAHUE BBICTYyNAeT KaK HEOOXOAMMOE YCIIOBHE
noJiydeHuss  cieaoBaresieM BepOanbHOM  mHGopmanuu. CooOmMTh  HEUYTO
CJIE0BATENI0 JOMPaAlIMBAEMbI CMOXKET, JIMIITL NPUAAB XPAHAIIUMCS B €ro MaMsITH
obpazam coObITHS, (HOpMYy ciiOoBecHOTro coobmenus. OT OorarcTBa CIOBApHOTO
3amaca JONpaliuBaeMoOro, TOYHOCTH CJIOBOYIIOTPEOSEHUSI BO MHOTOM 3aBUCHUT
yCIleX CIJIEJICTBEHHOro JieiicTBuA. Poiib crepoBarelissi B HCIOJIb30BAaHUU 3TOTO
IpueMa COCTOMT B TOM, YTO OH HAMpAaBIISIET U YTOYHSET OMHCAHUE COOBITHUS
JOTPAIIMBAEMbIM, UCIIONB3Ysl €r0 B MO3HABAaTENIbHBIX 1esix. C Apyroil CTOPOHBI
noJiydasi coooIeHue, GUKCUpys pe3yabTarbl HAOMIOACHUS, ClIeI0BaTElh OTCENBACT
n30BITOYHYIO MH(POpPMAIIHIO, a HY)KHYIO OOJIEKaeT B aJIeKBaTHYIO (popMmy, coXpaHsist
IIPU HEOOXOIUMOCTH JIOCIIOBHBIC BRIp@KEHHMS JompaiirBaeMoro. Onucanue 3/1ech
UrpaeT BaXKHYIO IO3HABATEJIBbHYIO POJIb MPU MPOTOKOJIUPOBAHWU IOKA3aHUU U
PE3YJIBTATOB APYTUX CIEICTBEHHBIX TEUCTBUN.

9. TakmMm oOpa3oM, KaKJI0€ CIICJICTBEHHOS JICHCTBHME BKIIOYACT B ceOs
crenupuYecKuil JJis HETO0 M COOTBETCTBYIOIIUN OCOOCHHOCTSIM OTOOpaKaeMbIX
CJIEIOB KOMIUJIEKC MO3HABATENIbHBIX OMepalnii, 00eCneynBaouii U3BJICUECHUE U3
OTIPEJICTICHHBIX CJIEOB HEOOXOMWMBIX JIJI1 YCTAHOBJIICHUS MCTHHBI (DAKTHYECKUX
JTAHHBIX, T.€. HAIPaBJICHHBIN HA JOCTW)KEHHUE MO3HABATEILHON €I KOHKPETHOTO
neictBua. HekoTtopele W3 MO3HABATENBHBIX  OINEpallM - OIKMCAaHUE |
MOJICTIMPOBAHNE, KPOME TOTO, BBIMOJHAIOT M YIOCTOBEPUTEIBbHYIO (YHKIIHIO,
o0ecreunBaloT 3areyarieHue MOTyYEeHHbBIX TaHHBIX.

Pe3romupyss cka3zaHHO€, OTMETHM, UTO CIEACTBEHHOE JICWCTBHE B
MO3HABATEIBLHOM aCIEKTE, BBICTYMAET KaK croco0 coOupaHus (popMuUpOBaHUS)

J0Ka3aTeabCTB U IMPEACTABIAET COOOM  PpErNIaMEHTUPOBAHHBIM  yrOJOBHO-
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IIPOLIECCYaJIbHBIM ~ 3aKOHOM M OCYLIECTBJISIEMBIM  CJIEIOBATEIEM KOMIUIEKC
[O3HABAaTEJIBHBIX WU YJAOCTOBEPUTENIBHBIX  ONEpAlMil,  COOTBETCTBYIOIIUX
OCOOEHHOCTSIM OIPEACIICHHBIX CIEA0B W NPHUCHOCOONIEHHBIX K 3(PPEKTUBHOMY
OTBICKAHHIO,  BOCIPHUATUIO W 3aKPEIUICHHIO  COAEprKauleiics B HHUX
J0Ka3aTeNbCTBEHHOW MH(OpPMAILMK, T.€. K MOJYyYEHHUIO COOTBETCTBYIOILIETO BHUIA

JI0KA3aTeIbCTR .

'Taxoe, MO3BOINM 3aMETHTh, COIEPKATENBHOE, a He (GOPMATBLHOE ONpENEIEHHE CIEACTBEHHOTO NEHCTBHSA
pa3iessuy paHbIlie U PAa3ACIOT ceronds Maorue uccienosarenan. Cm.: Kasunsu IN.C., ConoBbeB A.B. [Ipo6iaembt
s¢dexTrBHOCTH ciencTBeHHBIX aAeicTBuil, Epean: EI'Y, 1987. C. 23.; CneacTBeHHBIE JEHCTBHS (TIpoLecCyaibHast
XapaKTepHCTHKA, TAKTHYECKHE U Nicuxoiornueckue ocodennoctu) / [lon pexn. b.I1. Cmaropunckoro. MB/] PO,
1994. C. 6.; I'pomos H.A. Hukomnaiiuenko B.B., AunenkoB C.H. JlocyneOHbIe cTaauu yroJoBHOTO MpoIiecca.
Caparos: CBKMIBB MB/] P®, 1998. C. 69.; Cemennos B.A. Cneacreennsie neiictus. ExkatrepunOypr: Ypl'TOA,
2003. C. 5.; Kanpaunkuii B.B. Cnencrsennsie neiicteusi. Omck: Omckas akagemus MBJL P®, 2003. C. 4. u ap.
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§2. CiencrBeHHoOe qeiicTBHE KAK 00beKT MPABOBOI0 PeryJiupoOBAHHUS.

1. AHanu3 No3HaBaTeNbHON CTPYKTYPBI CIEACTBEHHOIO IEUCTBHS OKa3bIBAET
€ro NPUCIIOCOOJIEHHOCTh K U3BJICUEHUIO M 3aKPEIUICHHI0 UH(OpMAaIIH
OIPEEIICHHOTO BU/IA.

Ho He MeHee BakHa BTOpas CTOpOHA - MOJYMHEHUE I[103HABATEIbHON
NEATEIbHOCTH  CTPOrOMY TIPaBOBOMY  pEryiIupoBaHuio. Benp  yyacTHUKH
CJIEICTBEHHOTO JIEUCTBUSL - JTO CYOBEKThI, peajlu3ylollle CBOM IIpaBa H
00sI3aHHOCTH, a WX JEHCTBUS OOpa3ylT MPaBOOTHOIICHHS. B 11emom mpaBoBas
peraMeHTanusl CJIEACTBEHHBIX JIEUCTBUS MOMYMHSIET JIEUCTBUSA CJIEAOBATeNsd U
ApPYTMX  YYaCTHMKOB  IPUHLHMIIAM  YroJOBHOTO  IMpolecca,  3ajadam
CYIONIPOU3BOJICTBA C TE€M, YTOOBI OOecmeunTh TpuMeHeHuEe 3(PPEKTUBHBIX H
BMECTE C TEM JEMOKPATUYHBIX U TYMaHHBIX CIIOCOOOB YCTaHOBJIEHUS! UCTUHBI.

2. HopMbl 0 clieICTBEHHBIX IeUCTBUSIX 000c00seHbI B maBax 23-27 VIIK PO.
K HUM TecHO mpuMmbIKaroT MHOTrue Jpyrue miaBel U HOpMbl YIIK, B wacTtHOCTH
pErIaMEHTUPYIOIME  MPUHIUIIBI  POCCHMCKOTO  YrOJIOBHOTO  Ipolecca U
IIPOLIECCYAJIbHBIN CTATYC €r0 YYaCTHUKOB.

MHoOrorpaHHoCTb ¥ B TOXKE BpeMsl OJHOTUIIHOCTh IPEANUCAHUM,
OXBaTbIBAEMbIX 3THUMH HOpMaMHu, UX OOOCOOJIEHHOCTh B HOPMATHMBHBIX aKTax
(Konctutyumss u  YIIK) mno3BoisitoT  paccmarpuBaTh CHUCTEMY  IPaBOBBIX
NpEeANUCAHUM, PErylupyOIMX  KaXJ0o€  CIEACTBEHHOE  JIeWCTBHE,  Kak
CaMOCTOATENbHbBI PABOBOW MHCTUTYT (MHCTUTYT JOMNPOCA, MHCTUTYT OCMOTPA,
oObicka U T.A.). I s 3TOoro ectb ocHoBaHusa. Kak M3BECTHO B TEOpUHU IpaBa
OPABOBOW HMHCTUTYT - 3TO COBOKYIHOCTb NPEANUCAHUNA, CaMOCTOATEIHHO
pEIIaMEHTHPYIOIINX CXOJHYIO, POACTBEHHYIO TpyIlly OTHOIIeHuu. [Ipu3nakamu
WHCTUTYTa TpaBa SBISIOTCSA: a) creuuduueckas o00JaCTh PETyIUPYEMbIX
OTHOLIEHUWH (B JaHHOM CIly4ae - 3TO OTHOIIEHHMs], CBA3aHHbIE C (POPMUPOBAHHUEM
JI0Ka3aTeNbCTB), 0) CTPYKTypHOE 000CO0IeHHEe HOPM, 00pa3yIONUX HHCTUTYT (3TO
maBbl 23-27 VYIIK u HekoTtopsie apyrue), B) crnenupuyeckas KOHCTPYKIIHS

MHCTUTYTA. XOTS CJIEACTBEHHBIE IEHUCTBHUS CYIIECTBEHHO PA3IUYAIOTCS MEXKIY
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co00¥1, HOPMBI, X PETIaMEHTUPYIOIIHNE 00JaJat0T OMPECIICHHBIM CXO/ICTBOM: OHH
00bEIMHEHbl OJHOTUITHON BHYTpEeHHEH CBs3bl0. MHCTUTYTHI nompoca, ocMoTpa,
oObICKa U T.JI. MOXXHO Ha3BaTh NU(PhHepeHIIMPOBAHHBIMU HHCTUTYTaAMHU.

3. Ho Teopus nmpaBa 3HaeT U reHepaJbHbIE HHCTUTYThI, KOTOPbIE OXBAaTHIBAIOT
BCe HauOoJsiee CYIIECTBEHHbIE YepThbl OTAENbHbIX (IudPepeHInpoBaHHBIX)
MHCTUTYTOB. [Ipobiema reHepanbHOrO HHCTUTYTA CIEJCTBEHHOTO JEHCTBUS UMEET
KOJIOCCAJIBHOE HE TOJIBKO TEOPETUUECKOE, HO U MPAKTUYECKOE 3HAYEHUE.

B npoueccyanbHOl Hayke MHOTHE aBTOPbI JABHO YK€ IMpeJiaraiv BBECTH B
3aKOH HOPMY, PETIAMEHTHUPYIOIIYIO OOIUe MpaBuia MPOBEIACHUS CIEICTBEHHBIX
JICHUCTBUHN, MPUCYIIIHE JTIOOOMY OTIEIHLHOMY CJIEJICTBEHHOMY JEHCTBUIO U BCEM UM
B 1I€JIOM. DTO KpailHe BaXXHO JJIsl YSICHEHUSI HauOoJiee BaXHBIX YEPT CIEACTBEHHbBIX
JNEUCTBUM U IPEAOTBPALICHUS HAPYIICHUM 3aKOHA.

Kommiekc HOpM 3akoHa O CIEACTBEHHBIX JCHCTBHSX, CBSI3aHHBIX C
coOMpaHueM  JIOKa3aTeabCTB,  JOJDKEH  obOecreurBaTh  OOOCHOBAHHOCTh
CJIEICTBEHHOIrO neicTBus. HyXHbl M JApyrve MNpaBwiIa, OTPaXKJAOIIME JIUL,
NPUBJICUCHHBIX K YYaCTUIO B CJICJCTBEHHBIX JCHCTBUSX, T.€. OOBHUHIEMOTO,
MO/I03PEBAEMOT0, UX 3AIIUTHHUKA, TOTEPIEBIIETO, €T0 MPEICTABUTENS, CBUAETENS U
Jp. OT HEOOOCHOBAHHOTO BTOP>KEHHUS OPraHOB pacCieOBaHUs, IPOKYpopa, cyaa B
chepy oxpansembix KoHcTutynuet nmpaB u cBOOOJ Ipak/iaH, OT MPUUYUHEHUS UM
HENPaBOMEPHOTO MOPAJIbHOTO, HMMYIIECTBEHHOTO yiepOa U Bpeda 370pPOBbIO.
[foMmumo »3TOro 3aKOH JOJKEH MPEACTaBIATh YYaCTHUKAM CIEACTBEHHBIX
JNEUCTBUI, HEOOXOAMMBbIE TapaHTUH, OOECHEUMBAIOIINE UM  PEAJIbHYIO
BO3MOXKHOCTb OCYIIECTBIISTh CBOM (DYHKIIMH, pealii30BaTh CBOU MpPaBa, BHICTYyNATh
aKTUBHBIMU CYObEKTaMH JOKa3bIBaHUS Ha €ro IepBOHAYaIbHOM JTare. Takxke
HeoOXOomMMBl W TpaBuiia, obecmeunBaromue >PPEKTUBHOCTD CIIEACTBEHHOTO
NEUCTBUS, T.€. IPUTOJAHOCTh €r0 K MOJYYEHUI0 UCKOMBIX J0Ka3aTeIbCTB, BONPEKU
MPOTUBOJICUCTBUIO JIUI], YKJIOHSIIOIIUXCSI OT NPEICTaBICHUSI CBEACHUH, TPEMETOB,
JOKYMEHTOB, JHOO TMPSMO TPEMSITCTBYIOMMUX 3ToMy. C Ipyrodl CTOPOHBI HOPMBI
VIIK pomkHBl 4Yepe3 HaUIeKaLlyl0 Mpoleaypy oOecrnedyuBarb A0MYCTUMOCTh

MOJIy4aeMbIX OpraHaMU pacciieIOBaHus, MPOKYPOPOM, CYAOM, IOKa3aTelbCTB C
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TE€M, YTOOBI OHM BIIOCIEACTBUM MOITIM OBITh TPU3HAHBI JOCTOBEPHBIMHU H
MCIIOJIb30BaHBbI JJ11 000CHOBAHUSI BBIBOJIOB CYOBEKTOB JJOKA3bIBAHUSI.

DTOMY CIY>KUT COBOKYITHOCTb MPABOBBIX MPEANUCAHUMN, 00pa3yIOIIUX HOBBIH,
HEU3BECTHBIM  NPEXKHEMY  3aKOHOJATEIbCTBY,  YTOJOBHO-NPOLIECCYaAJIbHBIN
UHCTUTYT, uMeHyeMbIil B YIIK PO «OOmue npaBuia npoBeAeHUs CIeICTBEHHBIX
nevctBuity (ct. 164 VIIK). OH oxBarbiBaeT CHUCTEMY NPEANUCAHUN BBICOKOU
CTENEHU OOIIHOCTH, B PAaBHOM MEpE PEryIupYIOIUX TMPOBEACHUE KaXK0TO
CJICICTBEHHOTO JICUCTBHUS, HE3aBUCUMO OT €ro CHEeIU(UKUA U OTIUYUS OT APYTUX
CleNCTBEHHbIX AeiicTBuil. K oOmuM mnpaBuigaM MOpPOBEICHUS CIEACTBEHHBIX
JNEUCTBUM BIUIOTHYH) IPUMBIKAIOT HOPMBI, PEINIAMEHTUPYIOLIME IIPABOBOM CTATyC
YYaCTHUKOB ciencTBeHHbIX aedctBuil (maBbl 6-10 VYIIK), cyneOHbIil mopsaok
MOJIyYeHHUsl pa3pelieHuss Ha ux mnpousBojactBo (cr. 165 VIIK) nopsook ux
npotokoyimpoBanus (ct. 166, 167), a Takke MHOTHE HOPMBI J10Ka3aTEILCTBEHHOTO
npasa (asbl 10 u 11 VIIK).

4. Ecin cBecTH B CHCTEMY BCE MNPEANUCAHMS 3aKOHA, TaK WJIM HHaue
pEITIaMEHTHUPYIOIINE MPOBEACHUE KaK OTIEIBHOIO CIIEJCTBEHHOIO IEHCTBUS, U
BCEX UX B COBOKYMHOCTH (IPHUHIUIIBI IPOLIECCa, TPABOBOM CTATYC €r0 YYaCTHUKOB,
raBel 23-27 VIIK, ct. 164-167 u psig ipyrux), OKa3bIBa€TCsl BOBMOXKHBIM BBISIBUTD
CTPYKTYpYy Kak Ju(depeHIUpPOBaHHBIX, TaK W TE€HEPaJbHOTO WHCTUTYTa
CJIeICTBEHHOTO JeiicTBUs. OHAa OXBAaThIBAET TPU IPYIIIIbI IPABOBBIX MPEAITUCAHUIA.
Oto: 1) OcHoBaHUsI TPOBEIEHMS CJEACTBEHHOro jneicTBus; 2) IlpaBuina,
HEIMOCPEJACTBEHHO  PEIVIAaMEHTHUPYIOIIME IIOBEICHHE  CIENOBATeNsl W JIMII,
NPUBJIEKAEMBIX K YYaCTHIO B CIEACTBEHHBIX NEHUCTBUAX; 3) Mepbl NpUHYKICHHUS,
MPUMEHSIEMbIE K YYACTHUKAM CJIEACTBEHHBIX JICHCTBUMN.

OcHoBaHMsl NPOBeJeHHMS] CJIEACTBEHHOIO [AefCTBHS, T.€. YCIOBHUS, NIPHU
KOTOPBIX BO3MOKHO €TI0 TPOBENICHUE, MOAPA3ACNAIOTCS Ha (PaKTUYECKHE W
(hopManbHO-PaBOBHIE.

dakTUYECKHEe OCHOBAaHUS OTPAHUYMBAIOT CYOBEKTHUBU3M TMPU TPHHITHH
pElIeHs] O MPOBEJAEHUU CIEICTBEHHOIO JEHUCTBUS, YTO MOpPOM Habmomaercss Ha

IMPaKTHUKEC, KOrjJa pClCHUC IMPUHUMACTCA B pPACdYCTC HaA «aBOCb», T.C. Ha
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BO3MOXKHOCTh CIIy4aifHOTO TIOJNyYEHMsI HY>KHOTO JloKaszareiabcTBa. Ommubarorcs Te
CJIeIOBATEIM, KOTOPBIC MOJIAraroT, YTO OJIMH JIUIIL (PaKT BO30YKI€HUS YTOJIOBHOTO
Jiena JaeT MpaBo MPOU3BECTH JIFOOOE CieACTBEHHOE neiicTBue. Henb3s 3a0bIBaTh,
YTO Ka)XXJIOMY CJEICTBEHHOMY IEHCTBUIO NPUCYILA NPUHYAUTEIBHOCTh (MOpPOH
BeCbMa 3HauMMas) M, I[OATOMY, HEOOOCHOBAaHHO MPOBEIACHHOE CIIECTBEHHOE
JEHCTBUE MOXET MNPUBECTH K HEONPABAAHHOMY YIIEMJIEHUIO MpaB JIMYHOCTH.
3HAYUT, CJIEICTBEHHOE JNEHCTBUE JIOJDKHO MPEINPUHUMATHCS TOJIBKO TOIJA, KOrnia
HEO0OXOIMMOCTb €ro POBEJICHUSI UMEET 1MOJ1 COO0M AOCTAaTOUYHbIE OCHOBAHMS.
dakTUYeCKHEe OCHOBAaHMS  CIIEJICTBEHHOTO JCWCTBUS C  HauOOJbIIeH
YETKOCThIO OTpPEIENICHbl B HOpMe 00 oObicke (cT. 182) xots TepmuH "ocHoBaHue"
3aKOHOZATeNIb YIOTPEONSIET U B IPYyTUX HOpMax: 00 ocmotpe (cT. 176) U BbleMKe
(ct. 183). B ct. 182 VIIK, oTtHOCSImIElCS K 00BICKY, chopMyTrpoBaHa HOPMAaTHBHAS
MoO/eNlb (DAaKTUYECKUX OCHOBaHMM, TPUMEHHMAs TMpPU TPOBEIACHUU JIFOOBIX
CJIEICTBEHHBIX AeHCTBUM. COMIACHO 3TOW HOPME OCHOBAaHHMEM [UISl MPOU3BOICTBA
oObICKa SIBIISIETCSI HAJUYME JOCTATOYHBIX JAaHHBIX TOJararb, 4To B KakoM JKMOO
MECTE€ WIM y Kakoro-imOo JHIla MOTYT HaXOAMTbCS OpYAMs TNPECTYIUICHHUS,
MpEAMETHI, JOKYMEHTbl U I[€HHOCTHU, KOTOPbIE MOTYT HMMETh 3HAY€HUE s
YTOJIOBHOTO Jienia. M3 3Toro BUHO, YTO OCHOBAHMS OOBICKA OMPENEISIOTCS IMyTeM
CHUHTE3a TAaKUX HOPMAaTHBHO OIPEAENIEHHBIX JJIEMEHTOB, Kak: a) Ledb OObICKa
(oOHapykeHHEe OpyIuid TPECTYIUICHUS € JPYrUX MPEIMETOB, COACpPIKAIIUX
UCKOMYIO HH(OpManuio); ©0) JOMyCTUMBIE MCTOYHHKH, B KOTOPBIX MOXKET
COJIEPIKAThCA UCKOMas MH(pOPMALM U U3 KOTOPBIX MOXKHO €€ MOYEPHHYTh (Kakoe-
a100 MeCTO, Kakoe-JIM0o JINI0); B) 00beM (HaKTHUECKUX JAHHBIX, YKA3bIBAIOITUX
HAa BO3MOXXHOCTb JOCTIKEHHUS IeJId CJIEACTBEHHOTro JAeHCTBUS (HajIuuue
JIOCTaTOYHBIX JaHHBIX TMojiarath). Jpyrumu cioBamMu TOBOpS - (aKTUUYECKHE
OCHOBAHHUSI - 3TO JIOCTaTOYHbIE JIaHHBIC [JISl MPEATNOJOXKEHHS O TOM, 4YTO W3
YKa3aHHBIX B 3aKOHE MCTOYHHUKOB MOXET ObITh WU3BJIeUeHA HHpOpMaIus,
COCTaBJIAIONIAsl 1E€Jb JAHHOTO CJIEICTBEHHOrO JAeiicTBus. Eciu Takue aaHHBIE
UMEIOTCSl - MPOBEJEHUE CIEJICTBEHHOTO JEHCTBUA OOOCHOBAHHO, €CIIM HUX HET -

CJIEICTBEHHOE JICHCTBHUE MPOBOJAUTH HEJb3s (OHO MPOBOAMIOCH ObI "HAa00yM").
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SIcHO, YTO BBISIBIEHUE HAJIWYMS UM OTCYTCTBHSI OCHOBAHHI 3aBUCUT OT TOTO,
HACKOJIBKO YETKO B 3aKOHE OIPEIEJI€Ha LIEeNIb CIEACTBEHHOIO JCUCTBUS U IPYTHE
AIIEMEHTHI OCHOBaHUA. Henb3s He npu3Hath, 4To B 3TOM oTHOomeHun YIIK PO He
Oe3ynpedern (00 3TomM mompoOHee TpPH OCBEHICHUU (PAKTUYECKUX OCHOBAHHM
OTJICJIBHBIX CJIC/ICTBEHHBIX JIEUCTBU).

B Hayke HET MoJIHOM SICHOCTH OTHOCUTEIBHO TOTO, KAaKOTro pojia (PaKTHUECKUE
JAHHBIE MOTYT JIEYb B OCHOBAaHUE MPOBEJICHUS CIEACTBEHHBIX ACHCTBUI. SICHO 4TO
TaKOBBIMH MOTYT CJIY>KUTh MMEIOIIHUECS B Jielie JoKazareabcTBa. Ho MoXxHO M, K
MpUMEpPY, B OCHOBAaHHHM OOBICKA TOJIOKUTH JAHHBIE OINEPATHBHO-PO3BICKHOTO
IPOUCXOXKIEHUSI? DTOT BONPOC B MPOLECCYalbHON JIUTEPAType OCBEIIAETCS
BEChMa MPOTUBOPEUUBO. Y UUTHIBASI, UTO ONEPATUBHO-PO3BICKHBIEC ICUCTBUSI, BBUILY
KOH(PUACHIIMATHHOCTH HWCTOYHUKA, TMPOBEPKE HE TMOAMAIOTCS U, MOITOMY
JIOTTYCKAlOT BO3MOXKHOCTh PA3JIUYHOTO MX HCTOJKOBAHUS, K PEIICHHUIO JaHHOTO
BOIIpOCa ClelyeT MOAXOAUTh C OCTOpokHOCThIO. [IpencraBnsieTcs, 4TO
(dakTHuueckue JaHHbIe, KaK OCHOBaHUS MPOBEACHMS CIEICTBEHHBIX JEUCTBUM,
JOJKHBI UMETh (OpMYy JI0Ka3aTeIbCTB, JAHHBIC K€ OIMEPAaTUBHO PO3BICKHOTO
XapakKTepa, B OTPhIBE OT JI0Ka3aTeNbCTB, OCHOBAHUSIMH CIIY>KUTh HE MOTyT. HO oHuM
MOTYT TMOAKPEIUISTh HMEIOIIMECS J10KAa3aTeIbCTBA M, BO BCSIKOM Cllydae, HE
JIOJIKHBI TPOTUBOPEUUTH UM, UMEsI, TAaKUM 00pa3oM, (haKyIbTaTUBHOE 3HAYEHUE B
YCTAaHOBJIEHUM OCHOBAHUM MPOBEICHUS CIICICTBEHHBIX JICHCTBHI.

K ¢popmanbHO-TIpaBOBBIM OCHOBAHHUSM MPOBEIEHUS CIEACTBEHHOTO JIEHUCTBUS
OTHOCHUTCSI TPEXKJIe BCEro HaJIWM4Me y ciefoBaresis (opraHa JIO3HAHUS) OOIIMX
IpPaBOMOYMI Ha MPOU3BOJACTBO PACCIECIOBAHUSA. JTHU MPABOMOUHMS OINPEACISAIOTCS
CIIEYIOIIMMU TTPaBUSIAMH:

A) CrnenctBeHHblE ACHCTBHUS MOTYT MPOM3BOAUTHCA COOTBETCTBYIOIIMMU
JOJDKHOCTHBIMU ~ JIUIIAMU @) TOJBKO TMOCTe BO30YXJACHHUS YroJOBHOTO Jiefa
(cormacHo 4. 4 cr. 146 VYIIK ocBuaeTensCTBOBaHME M Ha3HAY€HUE CyneOHOM
AKCMIEPTU3bl MOTYT TMPOU3BOIUTCS B CTAaIWU BO30YXKIACHHUS YTOJIOBHOTO Jeia, a
OCMOTp MeCTa MPOUCIHIECTBUS B CIydasiX, HE TEPIAIIUX OTJIaraTeabCTBa, COTIACHO

4. 2 c¢1. 176 YIIK u 10 Bo30yxaeHus fena), 0) B mpeienax onpeieIeHHON 3aKOHOM
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nonciencrBerHoctr  (cr. 151 VIIK), B) nwumpe p0 okoHdanus (0o
IPUOCTAHOBIIEHUS) TIpeIBapUTENIbHOrO paccienoBanus (cr.ct. 158, 208 VIIK), a
TaKXe T') MPU PaCCIICIOBAHUHN HOBBIX U BHOBb OTKPBIBIIMXCS 00CTOATENbCTB (1. 4
cT. 415 VIIK).

b) [IpaBo Ha npoBeAeHUE CIEICTBEHHOTO IEUCTBUS BO3HUKAET B CIydasX:

a) IPUHATHS Jiea K MPOU3BOACTBY JI03HABATEJEM, JIUOO cieaoBarenem (B T.4.
B COCTaBe TpyMIbl cJeaoBareneil), Jubo NpOKypopoM, MO0 HauyaJIbHUKOM
CJIEICTBEHHOI'O OTJIENA;

0) ocymecTBieHusi GYHKIIUN MO PyKOBOACTBY PacCiIeIOBAHUEM MPOKYPOPOM
WJIM Ha4aJbHUKOM CJIEACTBEHHOTO oT/Aena (1. 3 4. 2 ¢T. 37 u 4. 2 ct1. 39 VIIK);

B) UCIOJHEHHS  OTAEIBHOTO  TOPYYEHHs  OpraHa  paccieOBaHus,
HaxoSIErocsi B ApyroM panoHe;

I) TMpOBEJIEHHWE OpraHoM JO3HAaHWS, JIO3HABaTeJeM U JIPYTUMHU
JOJDKHOCTHBIMU JIMIIAMU HEOTJIOXHBIX CJIEJACTBEHHBIX JCHCTBHI MO Jernam, Mo
KOTOPBIM 00S13aTEJIbHO TMPEABAPUTEILHOE CIIEACTBUE, €CIU CJEIOBaTeNlb €Ile He
MPUHSLT Aes0 K mpon3BoacTBY (cT. 157 YIIK);

1) UCTIOJTHEHUSI OPTaHOM JIO3HAHUSI IOPYUYEHUH CJIeIoBaTeNsl O MPOU3BOJICTBE
OTJICTBLHBIX CJIEJICTBEHHBIX JercTBul (1. 4. 1 cT. 38 VIIK).

B) K ¢dopmanbHO-IpaBOBEIM OCHOBAHHUSIM TPOBEICHUSI CIEACTBEHHBIX
JNEUCTBUII OTHOCHUTCSI W HaJIUM4Me MPOLECCYallbHOrO akra (IMOCTaHOBJICHUS)
COZIEPIKAILLETO PELUIEHUE O IPOBEICHNUU CIIEACTBEHHBIX JEUCTBUM.

Y. I ct. 164 VIIK ycTaHaBiuBaeT, 4TO HEKOTOPBIE CIIEACTBEHHBIE NEHCTBUS
MOTYT OBITh TIPOW3BEACHBI JIMIIb MPU HAIMYUKA (OPMAIBHOTO OCHOBAHHS -
NOCTAaHOBJICHUSI CIIeZOBaTeNsl. JTO: JKCTymMalusi Tpyla, OCBUIETEIbCTBOBAHUE,
OOBICK 1 BbIEMKa (B CIIy4asx, Korja He TpeOyeTcs pa3perieHus cyua).

Ho B ciyuasx, xorma mpoBEAEHUE CIEACTBEHHOIO JCHCTBUSI COIPSIKEHO C
CYIIECTBEHHbIMM  OTPAaHUYEHUSMH  KOHCTUTYIIMOHHBIX TMpaB MW  CBOOOJ
YYacTBYIOIIMX B HEM JIMI], 3aKOH NPEIBSABISET K TPUHITHIO pEUIeHUs Oosee
cTporoe TpeOoBaHME: MOdyueHHe paspeurenus cyaa. OHo, cornacHo 4. 2 cT. 164

VIIK neobxogumo amsi: 1) ocMOTpa >Kuiuiia IpOTUB BOJIM MPOKUBAIOIIMX B HEM
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aur, 2) oObICka W BBIEMKH B OJKHIHWINE, 3) JHYHOTO OObIcKa (Kpome 3-x
UCKJTIOYCHHI ), 4) BBIEMKH MPEIMETOB U JOKYMEHTOB, COJEPKAIUX MHGOPMAIIUIO
0 BKJIaJIaX U CueTaxX B 0AaHKAX M MHBIX KPEAUTHBIX OpraHU3aIUsAX, 5) HAJIO0XKEHUS
apecTa Ha KOPPECIOH/ICHIIMIO U BBIEMKH €€ B YUPEKJICHUIX CBA3HU, 6) KOHTPOJIS U
3anucu Tejae(OHHBIX U IEPETOBOPOB.

Cr. 165 VIIK geranbHO pernmaMeHTHPYET MOPANOK MOJYyYEHHUS pa3pelieHUs
cyza: cliefloBaTresb BO30YyXKIaeT Mepe] CyJA0M XOAaTaicTBO, o0neKas ero B popmy
IOCTAaHOBJICHUSI, COIVIACOBBIBAET €ro C MPOKYpPOPOM, PpPalOHHBIN  Cynabs
paccMaTpUBaeT XOJATaiiCTBO HE IIO3JHEE CYTOK M pa3pelaer ero. 3aKoH
MOYEPKHUBAET, YTO €CIU OCMOTP KUJIMINA, OOBICK M BbIEMKA B JKUJUIIE, JTUYHBIN
OOBICK HE TEpIAT OTJarareiabCTBa - CIIEJOBAaTelb MPOBOJUT MX HA OCHOBAaHUU
CBOETO MOCTAaHOBIICHUS, YBEIOMJISIS CyIbl0 00 3TOM B TeueHHe cyTok. Cynps 3aTeM
KOHTPOJIUPYET 3aKOHHOCTh MPOBEICHHUS STUX CJIEACTBEHHBIX IEHCTBUI MyTeM
PacCMOTPEHHUs YBEIOMIIEHHS U NPUIAraeMbIX K OCTAHOBJIEHUS U POTOKONA' .

Takum oOpa3om, ¢aktuueckue ©  (HOPMAIBHO-IIPABOBBIE  OCHOBAHUS
IIPOBEJICHUS CIEICTBEHHBIX JIEUCTBUI MPU3BaHBI MPEAOTBpaLaTh HEOOOCHOBAaHHOE
BTOPKEHUE OPTaHOB PACCIIEIOBAHUS B CEPy JIMUHBIX HHTEPECOB IPAXK/IaH.

BTOphIM CTPYKTYypHBIM 3JIEMEHTOM HMHCTUTYTa CIEACTBEHHOTO JEHCTBUS
SBIISIETCS MHOT'OUHCIIEHHAs rpynna npaBu, HeNnoCpeICTBEHHO
periiaMeHTHPYIOIIMX TMOBeleHHe CJIed0BaTesisi M JHI, TNPHUBJIEKAEMbIX K
COOMPAHMIO 10KA3ATEJbCTB. TaKOBBHI:

a) Ilpennucanus, onpenensiomuye Kpyr Jul, y4acTBYIOUIUX B CJIEICTBEHHOM
NeUCcTBUM. B  pa3HbIX CIEACTBEHHBIX JCHCTBUSX COMNIACHO 3aKOHY, KpOME
cienoBarenis (J03HaBarensl), WHOTAA MPOKYpOpa, HayaldbHUKA CIIEJCTBEHHOTO
OTJeNIa, COTPYIAHMKA OpraHa JO3HAHUSA, MOTYT Y4YacTBOBaTh OOBHUHSIEMBIH,
[I0I03PEBAEMbBIM, UX 3AIIUTHUK, OTEPIEBIINM, €r0 MPEICTAaBUTEND, TPAXKIAHCKUN
UCTEl, TPaXXJAHCKUA OTBETYUK, HMX IMPEACTABUTENH, CBHUAETENb, €r0 aJIBOKAT,
3aKOHHBIE  MPEACTABUTENIM  HECOBEPIICHHOJNETHHUX, OJKCIEPT,  CIEIUAIIHUCT,
NEePEeBOIYMK, TEe1aror, MOHATOM, BCIIOMOraTe/IbHbIE YUaCTHUKHU. 3aKOH ONpPEeseT

'TlonpoGHee 0 MPOKYPOPCKOM HaA30pe U CyIeOHOM KOHTPOJIE 3a IIPOBEAECHAEM CIIEACTBEHHBIX NEHCTBHM CM. IL. 8
paboThI.
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cofiepKaHue MX MpaB U O0sI3aHHOCTEW. DTUM OINPENEAIOTCS MMPaBOBON CTaTyC U
(GYHKIIUU ATUX JUI] B ACSITEIIBHOCTH 110 COOMPAHUIO JTOKA3aTEIbCTB.

0) [Ipennucanus, ycTaHaBIMBAIOIINE FAPAHTHH MPAB U 3aKOHHBIX UHTEPECOB
YYaCTHHKOB CJIC/ICTBEHHBIX JeHCTBUU. JlaHHBIE mpeanucanus 0OOeCIeYNBAIOT
peanu3alyio MPaBOBOrO CTaryca TIpaxAaH, IMPUBIEKAEMbIX K COOpaHUIO
JIOKA3aTeyIbCTB, OTPAXKIAIOT MX KU3Hb U 3J0pPOBbE, YECTh WU JIOCTOMHCTBO M
UMYIIIECTBO OT BO3MOXHBIX YIPO3, CO3JalOT YCJIOBUS MJIE OOBEKTUBHOTO
oToOpaxeHus: cooOIaeMbIX JaHHbIX. Clo1a OTHOCSTCS 3alpeT NPUMEHEHHUS B X0JIe
CJIEACTBEHHOIO JEWCTBUS HACWIHS, YIpO3 WM HHBIX HE3aKOHHBIX MEp, PaBHO
CO3[IaHUSl OINACHOCTHU JUIS KU3HU WM 3J0POBbS YUYACTHUKOB, 3alPET IIPOBEICHUS
CIIEICTBEHHBIX JEUCTBUI B HOYHOE BpeMs, (32 MCKIIOYEHHEM CIIy4yaeB, HE
TepIsALMX oTiararensctsa). Mcxons u3 nonoxenuin cr. 9 YIIK B a3ty rpymmy
NPEANUCAHAN CIIEAYET BKIIOYUTH TAKXKE 3alpeT JCHUCTBUM W PELICHUM,
YHIDKAIOIIUX YECTh U JIOCTOMHCTBO YYACTHHUKOB.

[IpouieccyanbHblil cTaTyc yuyacTHUKOB (CT. 42, 44, 46, 47, 53 YIIK) Brirouaet
pAIl MpaB, MO3BOJISIIOIIMX MM AKTMBHO Y4YacTBOBAaTh B JOKa3bIBAHHMH, B T.4. U HA
stane cobupanusi ngokazarenbcTB. CT. 164 VYIIK TpeOyer oT criemoBarens mpu
IIPOU3BOACTBE CJIEICTBEHHOTO JIEMCTBUS Pa3bACHUTh UM 3TH IIpaBa U MOPAJIOK, UX
IpOBEACHUA, a CT. 166 — pa3psACHUTH NPABO AENATh ITOMJIEKAIINE BHECEHUIO B
MIPOTOKOJI CJIEACTBEHHOI'O JICWCTBHS 3aMEUaHUS O €ro JOMOJHEHUU U YTOUHEHUH.
OTH 0043aHHOCTH CJIeI0BATElNsI MOPOKIAAIOT BOSHUKHOBEHUE B XOZE CJIEICTBEHHBIX
JNEHUCTBUN JBYCTOPOHHUX MPAaBOOOA3BIBAIOLIMX MPABOOTHOUIEHUH W HMCKIIOYAIOT
BO3MOKHOCTb ~ OTPaHUWYEHHUs TOJIOKEHUS TOTEPIEBIIET0, IOI03PEBAEMOTO,
OOBHHSEMOT0, 3alllUTHHWKA BBIMOJHCHHEM HWMH OJHUX JIMIIb PACIOPSIKEHUM
CIeoBaTeNsd, AO3HABATENSA, PACKPBIBAIOT POJIb 3THUX YYACTHUKOB ITpOLECCA, KaK
CyObEKTOB JIOKa3bIBAHMUSI.

B) llpenmucanus,  ompenenstolMe  COACPKAHUE  TOMCKOBBIX U
MO3HABATEIBHBIX OTEpaluid, U YCJIOBHS, oOecreunBaroniue ux 3¢GEHEKTHBHOCTS.
3akoH ¢ Oosbllled WM MEHbIIEH OMNpPENeIEeHHOCThI0 YCTAHABIMUBAECT (POopMY

IIO3HAaBaTCJIBHBIX MCpOHpI/IHTI/Iﬁ, a TakKkC MCCTO MW BpEMs IIPOBCACHUA
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CIIEZICTBEHHBIX JEWCTBUH, Mepbl, OOeCleUHBAIOIIME JOCTYIl CJEIOBaTens K
UCTOYHUKAM MHQOPMAIUHU U MPEAOTBPAIAIONIIE BOBMOKHOCTh €€ ucKkakeHus. Cr.
164 VIIK ycranaBnuBaeT u JApyrue npasuia, odecreduBaronme 3PpGHeKTUBHOCTD
CJIEICTBEHHOTO JEUCTBUS. TakOBBIMHU SIBJISIIOTCS Pa3bsICHEHHE OOSI3aHHOCTEN H
OTBETCTBEHHOCTH YYACTHHUKOB, NPHUBIIEKAEMBIX K TPOBEACHUIO CIIEICTBEHHOTO
JEHCTBUS, BKJIIOYAs MPEAyNpeXICHUE MOTEPHEBUIEr0, CBUJIETENS, CIEUUAINCTA,
AKCIIEpTa, MEepPEeBOAYMKAa 00 OTBETCTBEHHOCTH 3a 3aBEJOMO JIOXKHOE HCKaKCHHE
nepesaBaeMod UMU MH(POpPMAIMU U 3a pasmalleHHe JaHHBIX MpelBapUTEIbLHOTO
cinenctBus. D(PPEKTUBHOCTH JIOKA3BIBAHUE CIYXKUT TaKXKe IMPETyCMOTPECHHAS
3aKOHOM BO3MOXKHOCTh TNPUMEHEHHSI TEXHUYECKHUX CpPEIACTB M  CIIOCOOOB
oOHapyxeHus, (UKcallMM W U3BATUA Jl0Ka3arenbcTB. [IlpuMeHeHue cpencts
MOMCKOBOTO  (METaJUIOMCKATeNu,  Te0JakaTopbl,  3JIEKTPOHHO-ONTHUYECKHUE
npeoOpa3oBaTesid, ra3oaHaju3arpbl U T.OI.) U YIOCTOBEPUTEIBHOIO Xapakrepa
(poto-, KMUHOCHEMKA, 3BYKO- M BUIECO3AIUCh, U3TOTOBICHHUE CIIETIKOB U OTTHUCKOB)
MOXKET 3aMETHO TOBBICUTh OOBEM TMOJE3HOM MH(POpMAIUU, MOIYy4aeMOi
cienoBaresieM. DTOMY K€ CIYKHUT JieTallbHas periamMeHTalusi Takoro cpeicTBa
YAOCTOBEPEHHUS XOAa U PE3YIAbTATOB CIEICTBEHHOIO NEHCTBHUSI, KaK MPOTOKOJ (CT.
166 VYIIK). D¢ dekTuBHOCTh CIEACTBEHHOTO ICHCTBUS MOXET OBITh IMOBBIIICHA
YYETOM OPUEHTHUPYIOLIEH ONEepaTUBHO-PO3BICKHON MH(MOpPMAaLUH, TOJy4aeMOn OT
ONEepaTUBHOIO pPaOOTHMKA, MPUBJICYECHHOTO CJENOBATEIEM K €ro MpPOBEACHUIO
(3aMeTuM, 4YTO OCYIUECTBISAA ONEPATUBHOE COMPOBOXKICHHUE CIEACTBEHHOTO
NCHCTBUSA, CaM ONEpaTUBHBIA pAOOTHUK MPOLECCyalbHBIX JEUCTBUU HE
BbIMIONHSET). Bce AT mnpeamnucaHusi co3Mal0T HEOOXOAUMBIE YCIOBUS IS
MaKCHUMAaJIbHO MOJIHOTO MONTy4YeHUs] (aKTUUECKUX TAHHBIX.
r) Ilpennucanus, onpenensOlIEe COAECPKAHUE  YAOCTOBEPUTEIBHBIX
onepauui.
HeoOxonumo, uyToObl uH(pOpMAIUs, MOJTYYEHHAasT B XOJ€ CJIEICTBEHHOTO
neicTBus, ObuTa 3aUKCHpOBaHA HAJIEKHBIM 00pazoM. Dukcarus 10Ka3aTeIbCTB -
3aBEpILIAIONINNA 3JEMEHT CcoOMpaHus J10Ka3arenbCTB. JloKa3areabCTBO MOXKET

CUMTAThCSl TMOJYYEHHBIM (COOpaHHBIM) JUIIL Mocie (UKcauuu JO0OBITOM
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undopmarmu. [log ¢ukcammeit m0Ka3aTenbCTB CIEAYeT IMOHUMATh CHUCTEMY
OCYILIECTBISIEMBIX B COOTBETCTBUU C YIOJOBHO-IIPOLIECCYAJIbHBIM 3aKOHOM
NEHCTBUI CJEI0OBATeNsl, HANPABIECHHBIX Ha MpeoOpa30BaHUE BOCIPUHATON UM
JI0Ka3aTeIbCTBEHHOW HWH(popMaIuu B (HopMmy, 0OECIEYMBAIONIYI0 MaKCUMAaIBLHO
MOJIHO€ COXpaHEHHWE ¢ UCIOJb30BaHME TIOJYYEHHBIX JaHHBIX B  MEJAX
nokaszbiBaHusl. COOTBETCTBEHHO TOM (QopMe, KOTOPYHO HMEET mMojydaemas
ciemoBaresieM JoKa3aTelbCTBeHHass HHGpopMaius (CIOBECHOE COOOIICHHE,
NpPU3HAKA  MaTepUalbHBIX OOBEKTOB, JUHAMUYECKHWE DJIEMEHTHI), 3aKOH
YCTaHABIMBAET CTOCOOBI (PUKCAIMH PE3YABTATOB CIEACTBEHHBIX aeicTBuil. Cpenu
HUX MOXXHO BBIZICJIUTH paziudHbie Gopmbl puxcaiuu.

B npaktuke goka3bpiBaHUsI HauOoOJee IIUPOKOE MPUMEHEHHE HaXOAUT
3HaKkoBasi GopMma, T.e. onrcaHue (PaKTUUECKHUX JAHHBIX C TIOMOIIBIO CIIOB U MHBIX
3HakoB. OHa peanu3yeTcs B MPOTOKOJIMPOBAHUM U 3ByKo3anucu. Kaxxapiii U3 atux
MIPUEMOB YJIOCTOBEPSET CIIOBECHOE COOOIIICHNE.

st 3akperuieHus: MHGOpPMalUM, BBHIPAXKEHHONW B (DU3MYECKUX MpPHU3HAKAX
MaTepuaabHbIX 00BEKTOB, MPUMEHUMA NpeaMeTHasi opma. DTO: MPUOOIIEHNE B
HaType MpeaMeTa - HOCUTENs H(opMaIuu, U3roToBieHrne GU3NIEeCKU MOT00HBIX
MojieJied B BHUJE CJICNKOB W OTTHUCKOB. B oTnmume or mepBoi, gaHHas dopma
nepegaetT uUHGOPMAIMIO HE 4Yepe3 OIMKMCaHWE MPU3HAKOB OOBEKTa, a Yepe3 HuX
HEIMOCPEJCTBEHHOE MPEJICTABICHUE MU BOCIIPOU3BEICHUE.

[IpomexyTouHOE MOJOKEHUE 3aHUMAeT HAIJIAIHO-o0pa3Hasi opma, Takxke
MpUMEHsieMas I 3aredariieHus MatepuaibHbIX oO0BbekToB. Ho, B ominuue oT
IpPEeIMETHOM, M3rOTaBIMBaEeTCsA HE (U3MUECKH MOoJ00Has Mojelb 00BbEKTa, a ero
nzo0pakenue. Ota (Qopma TMoiydaeT peajin3alui B Buiae (PoTo-, KUHO- H
BUJCOCHEMKH. bIM3KHU K HEW M3rOTOBIICHUE PUCYHKOB, IUIAHOB U cxeM. [locnennue
NPEJCTaBISAIOT co0ol rpaduueckyro dopMmy (dukcanuy, OTIMYAIONIYIOCS OT
HaIIsAHO-00pa3HOM YCIOBHBIM XapaKTepOM H300paKeHUs.

OO6s3arenbHBIM  crIOCOOOM  (DHKCAlUKM  JIFOOOTO  CIICJICTBEHHOTO JICHCTBHUS
SBJISIETCSI IPOTOKOJMpOBaHue. Bee ske ocTanbHble cpecTBa (PUKCAIMU BBICTYMAOT

B KauecTBe (paKyJbTaTHUBHBIX, T.€. IPUMEHSIOTCI MO YCMOTPEHHIO CJIEI0BATENsl, a
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MOJIyYEHHBIE PE3YNbTAThl CIYKAT MNPWIOKEHUSIMH K MPOTOKOIY CJEICTBEHHOIO
neiictBus. DotorpadupoBaHre, KMHO- U BUACOCHEMKA, 3BYKO3AMUCh U JIPYTUE
(akyJIbTaTUBHBIE CpEACTBA (DUKCAIMM HE MOTYT 3aMEHUTh COOOW MPOTOKOJIA.
bonee Toro, mpoTOKOJ CIIYXUT MPAaBOBOW OCHOBOW MPUMEHEHHS (PaKyIbTaTUBHBIX
CPEICTB: TP OTCYTCTBHM TMPOTOKOJA MPWIOKEHUS K HEMY YTpadyuBarOT
J0Ka3aTeIbCTBEHHOE 3HAUCHHUE.

[IpaBuna cocraBieHus MPOTOKOJIOB oOo3HavyeHsl B cT. 166 u 167 VIIK, a
TaKXe B PsiJie HOPM 00 OTACIBHBIX CIEACTBEHHBIX AeHcTBUAX (CT. 174, 180, 4. 12 u
13 cr. 182, 9. 7 ct. 186, 190, u. 5 c1. 192, 4. 9 ct. 193 VIIK). Kpome Toro Giranku-
00pa3Iel MPOTOKOJIOB CIIEICTBEHHBIX AchcTBHI mpuBeneHbl B maBe 57 VIIK. U3
cmpicia cT. 474 u 475 VIIK BHAHO, 4YTO CTpyKTypa OJAHKOB SBISIOTCA
00s13aTeTLHON ISl JOJDKHOCTHOTO JIMIIA, a WX COIEpKAHUE MOXKET OBITh Tpu
HE00XOIMMOCTH PACIIMPEHO, HO HE CY>KEHO.

CymMupyst oOiue TpeAnucaHus 3akoHa M TpeOOBaHUS K MPOTOKOJIaM,
U3JI0)KEHHBIE B KOHKPETHBIX HOpMax, MOXKHO c(opMynHpoBaTh O0IIME MpaBHIia
POTOKOJIMPOBaHUS. TaKOBBI:

a). bezotnararenbHOCTh. [IpOTOKOIBI CIEICTBEHHBIX AEHCTBHI COCTABIISIIOTCS

100 B X0j1€ IEHCTBUIA, TMO0 HEMOCPEICTBEHHO MOCJIE UX OKOHYAHUS;

0). U3noxxeHue cBeAeHUIl O clieoBaTene, APyruX yYaCTHUKAX CIEICTBEHHOIO

JEUCTBUS, MECTE U TOYHOM BPEMEHU €T0 MPOBEIACHUS,

B). OTpaxxeHnue (axta pazbsICHEHUS IpaB, 00SI3aHHOCTEN U OTBETCTBEHHOCTH
y4aCTHUKAM CJICICTBEHHOTO JCHCTBHUS;

r). OTrpaxkenue Qaxra NpeAynpexACHUS UX O MPUMEHEHUU TEXHUYECKUX
CPENCTB;

n). OTpaxkeHHe KaK COJIEpX aHUs, TaK M pe3yJbTaroB IO3HABATEIbHOM
NESATEIbHOCTH C COXPAHEHUEM €€ XPOHOJIOTHH;

e). Ortpaxenue Mep 1m0 oOecreyeHnu0 O€30MaCHOCTH  YYaCTHHUKOB
CJICACTBEHHOIO JICHCTBUS,

K). YKazaHU€ Ha YCJIOBUS, TIOPSJIOK U pe3yIbTaThl MPUMEHEHUS TEXHUYECKUX

CPEJICTB;
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3). W3noxeHue 3asBIEHUN, CIAETAHHBIX YYaCTHUKAMU CIEIACTBEHHBIX
JICHCTBUIM;

1). YIOCTOBEpPEHHE NPOTOKOJIOB YUYAaCTHUKAMH, pealnd3alusi MpaBa JejaTh
3aMeuaHus, 3agBIIATh XOJATalicTBa W TPeOOBaTh WX 3aHECEHUS B MPOTOKOI,
OCOOEHHOCTH YIOCTOBEPEHHMsI MPOTOKOJA MpPU OTKa3€ WIM HEBO3MOXXHOCTH
HOIIMCAHUS IPOTOKONIA ',

Y. 2 ct. 474 ycraHaBIMBAeT, YTO MPOIECCyaAbHbIE JTOKYMEHTHI (TIPOTOKOJIBI
CJICICTBEHHBIX JICCTBUM OTHOCSTCS K HMX YHCIY) MOTYT OBITh BBIIIOJTHEHBI
TUTIOTPAdCKUM, DJIEKTPOHHBIM U MHBIM CIIOCOOOM, a MPU OTCYTCTBUU OJTaHKOB —
HanucaHbl oT pyku. CyneOHasi MpakTUKa K PyKOIIMCHBIM MPOTOKOJIAM MPEAbSIBIISICT
emie OnHO TpeOOoBaHME: OHM JIOJDKHBI ObITh ynoOouutaembl. Tak, CyneOHas
Komneruss BepxoBHoro Cyma P® nmnpusHama CyImecTBEHHbIM HapyLIEHUEM
YTOJIOBHO-TIPOLIECCYAIbHOTO  3aKOHa TOT (DAaKT, YTO MPOTOKOJIbI OCHOBHBIX
CJICICTBEHHBIX JIEUCTBUI BBIMOJHEHBl TAKUM IMOYEPKOM, «KOTOPBIH (haKTHUYECKU
HEBO3MOXKHO MPOYECTh BBUY €0 CBOEOOpa3Us U 3HAYUTENbHBIX OTCTYIUIEHUNH OT
paBUjI KaImurpaduu», 9To NPEnsSTCTBYET MPOBEISHUIO CyleOHOr0 3aceIanus’.

Tperbst rpynma mpaBWil ONpPENENIeT Mepbl MNPHHYKIEHHS, KOTOpPbIE
cjefoBaTe/ib  BIpaBe MNPHUMEHHUTb, YTO0Obl NPHUHYIMTHh YYACTHHUKOB
CJICICTBEHHBIX JAeMCTBUI K BHINOJTHEHUI) CBOUX 003aHHOCTEH.

Takue cnepacTBeHHBIC NEUCTBUS, KaK OOBICK, BRIEMKA, OCBUJIETEIHCTBOBAHUE
MHOTHE MCCIENOBATENN OTHOCAT K MeEpaM MpPOLECCYaIbHOTO IPUHYKICHUS,

00eCIIEYnBAIOIMM COOUPAHKE I0KA3ATENLCTR . B IeHCTBUTENBLHOCTH Ke HE TOJIBKO

"Hapsiny ¢ 3asenenmsmu (4. 4 ¢, 166 VIIK) y9acTHHKE CIIEACTBEHHOTO AEHCTBHS COMIACHO 4. 6 ¢T. 166 VIIK,
BIIPaBe JIeIaTh 3aMEYaHusl O JOIOJIHEHNH U YTOUHEHUH IPOTOKOJIA, a 4. 2 ¢T. 167 maer ymiy, oTKa3aBIeMycs
MIOATIICATH MPOTOKOJI, MPABO OOBSCHUTH MIPUIMHBI 0TKa3a. Bee 310 — pasHble (hOpMBI pearupoBaHus y4acTHHKA
CIEJICTBEHHOI'O JIefICTBHS Ha COCTABIECHHBIH MPOTOKOJ. MOXXHO CUMTaTh, UTO 3asBJIECHUE, 9TO MHEHUE YyYaCTHHUKA IO
TIOBOJIY 3aKOHHOCTH CJICICTBEHHOTO JCHCTBUS — yTBEPXKIICHNE O HApYLIEHHH ero POy pbl, HEOObEKTHBHOCTH
CJIeZI0BaTENIs, HEMPAaBIJIBHOCTH B IPIMEHEHUH TEXHUYECKUX CpeAcTB (1. 3 4. 3 cT. 190 mpsiMo yoOMHHAET O TaKOM
coJiep KaHUH 3asIBJICHUHN). 3asiBICHUA MOT'YT KacaThCs U OLIEHKH pe3ynbTara CJIeICTBEHHOTo ASHCTBH (HarpumMep,
OMMOOYHOCTH ONTO3HAHMS, XOTS TAKOE 3asIBIICHUE HE JIOJKHO MPUBECTH K IIEPEPACTAHHIO ONIO3HAHMS B OUHYIO
cTaBKy). UTo e KacaeTcs 3aMe4aHMil U AOTIOJHEHHH K YTOUHEHHIO [TPOTOKONIA — X Ooee MpaBuIbHO MMEHOBATh
X0J[aTaliCTBaMH COOTBETCTBYIOILETO YIACTHUKA, MMEIOIIETO IeNbi0 00eCTIeunTh OOBEKTUBHOE ITPOTOKOINPOBAHHUE
(MMEHHO TaKyIo TPaKTOBKY HaxomuM B 4. 6 c¢T. 190 YIIK). O0bsicHeHHE jKe IPHYUH 0TKAa3a MOIMHACATh TTPOTOKOI
MOXKET KacarbCs Kak (pU3n4ecKoil HEBOZMOKHOCTH MOANMCAHMS, TAK U HECOINIACHS C COAEPIKaHNEM IPOTOKOJIA T10
CYIIECTBY.

*Bromnerens Bepxosnoro Cyma P®. 2001. Ne5. C. 15.

’Takast MX XapaKTEPUCTHKA HE BIIOJIHE TOYHAS, TaK KAK HHCTHTYT MEP MPOLECCYANBHOTO PUHYKIACHHS 110 CBOUM
LIENSIM CYIIECTBEHHO OTINYAETCS OT HHCTUTYTA CICACTBEHHOTO JEHCTBHSI M PEIIAMEHTHPYETCS B 3aKOHE OTACIHHO
OT ciencTBeHHbIX aelictBuid (Tnassl 13 u 14 YIIK).
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OHHM, HO M KaXJ0€ CIEACTBEHHOE JAeMCTBHE, KaKk H J000e MpoueccyaabHOe
AeiicTBre BOOOIE, HOCUT MPUHYIAUTEIbHBIN XapaKTep, HE MOXKET HE ONMMUPaThCs Ha
roCyJapCTBEHHOE OPUHYXKICHHE. [TpuHynuTENBHBIN Xapakrep
BBIIICNIEPEYUCIICHHBIX ~ CJIEJCTBEHHBIX JICUCTBUMM JMIIb Oojiee  OYEBHUJEH,
MOCKOJIbKY OHHM COIPOBOXAAIOTCS AKTUBHBIMU MOUCKOBBIMH U OPraHU3allMOHHO-
pacnopsAIuMTEIbHBIMU ~ MEpaMH,  OTPaHUYMBAIOUIMMHU  HENPUKOCHOBEHHOCTH
JUYHOCTH M Kuwiumia. B Apyrux  cieAcTBeHHbIX — JeHCTBUAX — (mompoc,
CJIEJICTBEHHBIN SKCIIEPUMEHT, Ha3HAY€HHE HSKCIEPTHU3bl) NPUHYXIACHUE HE CTOJb
OYEBUJHO, HO TAaK)X€ HMMEET MECTO M 3aKJIK4aeTcsl B TOM, YTO IO IPHUHATHUIO
CJIEZIOBATEJIEM PEIICHUS O IPOBEACHUHU CIIEICTBEHHOTO JIEHCTBUS 00S3aHHOCTH €r0
BO3MO)KHBIX YYaCTHHUKOB, C(OpPMYJUPOBAHHBIE B 3aKOHE B oOwwel Qopme,
NepPCOHUPUIUPYIOTCS, CTAHOBATCA KOHKPETHBHIMU OOS3aHHOCTSIMH KOHKPETHBIX
JIUL, HE3aBUCUMO OT TOTO, XOTST OHHM TOro uin Het. CienoBaTelib M0 COOCTBEHHOMN
MHULMATUBE JIOJKEH O0ECNEYHUTh MOJydYeHHEe HEeOoOXOIMMOM JT0Ka3aTeIbCTBEHHON
uHpopMalMM M THOTpeOoBaTb OT BCEX IMPUYACTHBIX JIML  BBIIOJHEHMS
BO3JIOKEHHBIX HAa HUX B CBSI3U C 3TUM OOSI3aHHOCTEH, MPUMEHSA B HEOOXOIUMBIX
cly4asx NpUHYXKIAeHue. B Tex ke ciyyasx, KOra OCHOBY CIIE€ACTBEHHOTO
JCHUCTBUS COCTABIISIIOT  I[IO3HABATEJIBHBIE OINEpAllMM, BBIIOJHAEMBIE CAMHUM
cienoBaresieM (HampuMep, OCMOTP), €ro MPUHYAUTENIbHBINA XapaKTep BbIPAKAETCS
B TpeOOBaHUM, OOpAIICHHOM K MPUYACTHBIM JIMIIAM, - OKa3bIBaTh COJCIHCTBHE B
[IPOBEICHUM JTUX OlEpaluid, IO KpaWHEM Mepe, HE IPEensTCTBOBATH HM.
Hanomuaum emie pas, 4ToO UMEHHO NMPUHYAUTENIbHBIN XapaKTep BCEX CIEICTBEHHBIX
necTBuil 00ycinaBiIMBaeT HEOOXOAMMOCTh UMETh (PAKTUUECKHUE OCHOBAHUS JUIs
NPUHATHUS PELICHUs O IPOBEICHUH KaX0T0 U3 HUX.

B wopmax VIIK pgerasbHO  perilaMeHTHpPOBAaHA  OTBETCTBEHHOCTh
NEPEBOJYMKA, CIEUAINCTA U IKCIIEPTA 33 YKIIOHEHUE OT SIBKHU K CIIEA0BATENIO U 32
OTKa3 OT BBIIIOJIHEHUS IPYTUX 00s13aHHOCTEH.

OOcToATENPHO pPETIaMEHTHPOBAHBl B 3aKOHE MPUHYAUTEIbHBIE MEpHI,
MpPUMEHSIEMbIE K CBUIECTENIO W TMOTEPIEBIIEMY B CBA3M C HEBBIIOJIHEHUEM

00si3aHHOCTEM Ha JAONPOCE, OYHOM CTaBKE M NPEAbSABICHUU IS OIO3HAHMSL.



30
3akonoMm oT 4 wuronsa 2003 1. 3akperieHa 00S3aHHOCTh MOHSITOTO y4acTBOBATh B
CJIEICTBEHHOM JIEUCTBUU (@, CIEA0BATEIbHO, 1 OTBETCTBEHHOCTh 32 YKIIOHEHUE OT
00s13aHHOCTH ), YEM yCTpPaHEH UMEBIIHIICSA paHee mpolen B 3aKkoHoAarenbcTBe. Ho
JI0 CEero BPEMEHHM B 3aKOHE HE OIPEACIICHBl MEpPbhI, KOTOPHIM MOXKET OBITh
MOJABEPTHYT  OOBUHSEMBIM, IOJO3pEBaEMbIi 32  OTKa3  MOABEPrHYTHCS
OCBUJIETEIIbCTBOBAHUIO W  SKCIIEPTHOMY OOCIEIOBAaHHUIO. 3aKOH TAaKXe He
yKa3bIBa€T KOHKPETHBIX MEpP, KOTOPbIe MOXKHO OBLIO Obl MPEANPUHSTH B Cllydae
OTKa3a OT MPE/ICTABICHUs 00PA3IOB.

YcTaHOBUB O0S3aHHOCTH JOJDKHOCTHBIX JIMI] W TPaXKJaH MPEICTAaBUTHh IIO
TpeOOBAHUIO CIIEAOBATENsl TMPEAMEThI M JOKYMEHTBI (MpU OOBICKE, BBIEMKE,
UCTpeOOBAaHUN), 3aKOH HE YKA3bIBACT, KAKHME KOHKPETHO MEphI BO3JAEHCTBUS MOTYT
ObITh TIPUMEHEHBI K JIAIAM, YKJIOHSIONUMCS OT TMPEACTABICHHUS WCKOMOTO
00bEeKTa.

YcraHoBIIeHHA 3aKOHOM OTBETCTBEHHOCTH 3a HEBBINIOJTHEHUE
npoleccyalbHbIX 00S3aHHOCTEN peanu3yercs MyTeM NPUMEHEHHUS K HapyIIUTeIto
mpolecCyabHBIX CaHKIMK. OHU, KaK U BCE IOPUIANYECKUE CAHKIIUU, MOTYT OBITh
MOAPA3AEIICHbI Ha J1Ba BHJIA: mrpadHbIe (kapareybHbIC) 151
IPaBOBOCCTAHOBUTEIbHBIE.

[Ipy mnpou3BOACTBE CIEACTBEHHBIX JAEUCTBUM K IITpadHBIM YrOJOBHO-
MPOIECCyalbHbIM CAHKIUSAM OTHOCSTCS:

- JIGHEXHOE B3bICKaHUE, HajlaraéMoe CyJ0M Ha CBUJIETEINS, NOTEPIEBIIETO,
JKCIIEpTa, CHELHUANINCTa, [EPEeBOAYMKA M TOHATOrO 3a OTKa3 WIH
YKJIOHEHHUE 3TUX JIMI] OT UCTIOJHEHUs cBouX oOsi3anHocTel (cT. 117 VIIK);

- TOpUMEHEHHEe K OOBHHseMOMY (TI0JI03pE€BaEMOMY), MPEMATCTBYIOIIEMY
YCTaHOBJIICHHIO UCTHUHBI, OoJiee cTporoi Mephl mpecedeHus (ctT. 110 VIIK).

K npaBoBOCCTaHOBUTENBHBIM CAHKIUSIM CIIEAYET OTHECTH:

- TOPUBOJl MOAO3PEBAEMOr0, OOBHUHSIEMOIO, MOTEPIEBIIETO U CBUICTENS B
Clly4ae HESIBKH I10 BBI30BY 0€3 yBaXKUTEIbHBIX MpUuuH (4. 1 cT. 113);

- TOPUHYAUTEIHHOE OCBHUJIETEIILCTBOBAHUE MOJ03PEBAEMOT0 U OOBHUHSIEMOTO

(4. 2 c1. 179);
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- TPUHYIUTEIIBHOE  JKCIEPTHOE  O0O0CHeIOBaHUE  IOAO03PEBAEMOro U
OOBHHSIEMOTO B Cllydasix, KOI/ia Ha3HaYeHHE IKCIEPTU3bl 0053aTENbHO (CT.
186 u 203);

- TPHUHYIUTEIbHOE W3bATHE TNPEAMETOB M JOKYMEHTOB NpU OOBICKE U
BbIEMKE, KOIZa JIMI0, UMM O0JIaJarolee, OTKa3bIBAETCs MPEICTaBUTh MX
cienosarento (4. 5 ct. 182, 4. 5 ct. 183);

- IIpaBO CJIENOBAaTENsl BCKPHIBAaTh 3allepThle NOMEIIECHUS U XPaHUIUIIA IIPH
oOBICKe, €ClId Biajieliel] OTKa3bIBaeTCsl JOOPOBOJIBHO UX OTKPBITH (4. 6 CT.
182);

- IpPEeCeYeHUe MOIBITOK CO CTOPOHBI OOBICKMBAEMBIX JIML YHUUYTOXXUTH WIIU
COpSTaTh MPEAMET WIN JOKYMEHT JU00 HapyIIUTh NOPsAoK (4. 8 u 14 cr.
182).

Caenyer, 01HAKO, IOAYEPKHYTh, YTO B OTHOLLICHUHU CBUAETE/IeH U
MOTEePIEeBIINX 3aKOH CYyLIeCTBEHHO OrPAHUYMBAET CTPOrue npeaesbl
NPUMEHEHUs] K HUM NPUHYIUTENbHBIX Mep. Tak, cBuaere/b He MOXKeT ObITh
NPUHYIUTEIbHO NMOABEPIrHYT CYyAeOHOM IKCIePTH3e WIH
OCBH/ETEJbCTBOBAHMIO, KPOMeE C1y4asi, KOIia OCBH/AETEe/1bCTBOBAHUE
HEO0X0AHMO /IJIsl OLIEHKH JOCTOBEPHOCTH €ro noka3anui (4. 5 ¢T. 565 4. 1 ct.
179). Takxe U MOTEpPHEBIINNA MOKeT ObITH MOABEPrHYT IKCHEPTU3E JIULID €
€ro coriiacusi, KpoMe cjy4aeB, KOIa JKCIePTH3a B OTHOLLEHHHU ero sIBJIACTCH
110 3aKOHY 00s13aTe/IbHOM (4. 4 cT. 195). TN OrpaHNYeHMsI NPOAMKTOBAHbI
C000pa)KeHUAMHU MOPAJIH, He JONYCKAIIMMHU HEONPABAAHHOI0 IPUMEHECHHUS
NPHUHYKICHHUS K NOTepIeBIIeMY, KOTOPBIH YyaKe MOCTPaAaJl OT NPecTyIIeHH,
U K CBH/IETEJI0, KOTOPBIH HU B YeM Iepe/l rocyiapcTBOM He BUHOBAT.

3aBepiuas JaHHbIE PAacCyKJIECHUS AaJUM HOPMAaTUBHO-IIPABOBOE OIPENEICHUE

CJIEZICTBEHHOI'O JICUCTBHS.
NHCTUTYT CIEACTBEHHOIO NEWCTBUSA €CTh CHCTEMA MPABOBBIX MPEINHACAHUN
(103BOJIEHUH, 3ampeToB), ONPENCISIIOUIMX OCHOBAHHUS IPOBEACHUS, YCIOBHS

BBINIOJIHEHUSA, COAepKaHue M (OpMy NO3HABATENbHBIX U YAOCTOBEPUTEIBHBIX
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omepalui, a TaKXke Mep MNPUHYXKICHUS, MPUMEHSIEMBIX K HEI00pPOCOBECTHBIM
YYaCTHUKAM, HAIIPABJICHHBIX HA ITOJy4YEHUE J0KA3aTEIbCTB OIPEACICHHOIO BU/IA.

Takoe mpexncraBieHue O CTPYKTYypEe HMHCTHUTYTa BMECTE C ITO3HABATEIBHOU
XapaKTePUCTUKOW CIIEICTBEHHBIX JEUCTBUI M MeCTa KaXJOro MX HUX B OOIIEH
cucteme (miasa 2-51), OyzeT B JajJbHEHIIIEM UCIIOIb30BaHO JJIs J€TaJIbHOrO aHaJIn3a

OTAEJILHBIX CIIEACTBEHHBIX TEUCTBUI.
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I'maBa 2. Cucrema cJjieICTBeHHBIX JeHCTBHIA.

§1. IlonsiTue 0 cucreMe cieacTBeHHbIX AecTBUi. Kpyr cieacTBeHHBIX

JNEeUCTBHU.

B paborax MHOrMxX wuccleqoBaTesiel  MOCHEAHUX  JIET  KOMIUIEKC
MPEAYCMOTPEHHBIX 3aKOHOM CJICJCTBEHHBIX JEHCTBUM paccMaTpUBAETCs HE Kak
CIydyailHO€ U HEOPraHM30BAaHHO MHOXKECTBO, & KaK CHUCTEMHOE OOpa3oBaHHE, B
KOTOPOM KKJ0€ CJIEACTBEHHOE AECUCTBUE BBHICTYMNAET AJIEMEHTOM CUCTEMBI. Takoun
MOJIXO OIPaBJaH MPHU YCIOBHUM, YTO MEXK]y dJIEMEHTaMU OOIIHOCTH CYIIECTBYIOT
OMpENIeTICHHbIE CBA3U, MO0 TOJBKO OHHM BBICTYMAIOT TPU3IHAKOM CHUCTEMBI,
SABIIIOTCS, KAK TOBOPUTCS B TEOPUH CHCTEM, CHCTEMOOOPA3YIOIUMU .

Hamuuune mogoOHBIX  CBsI3eM  MEXIy  CJCACTBEHHBIMU  JICMCTBUSIMU,
MPUJIAOIINAX UX KOMIUIEKCY CUCTEMHBIN XapaKTep, NIPEACTABISIETCS HECOMHEHHBIM.
[Ipexxne Bcero Kaxjaoe CIEICTBEHHOE JCHCTBHE CBS3aHO C JIPYTHMH CIIOCOOOM
HOPMATUBHOTO PETyJIUPOBAHUs: HECMOTPSI Ha €ro cBoeoOpasue, OHO HMEET
OJIMHAKOBYIO C JIPYTHMH IOPHIUYECKYI0 KOHCTPYKIIHMIO ITOCKOJIBKY, KaK 00 3TOM
TOBOPHJIOCH paHee, HOPMBI O KaXJOM CJIEJICTBEHHOM JEHCTBHH O0Opa3yroT
MpoIlecCyaabHbIil MHCTUTYT, C OOIIEH s BCeX NEHUCTBUM CTpykTypoi. Kpome
TOrO, CBSI3M MEXIY CIEICTBEHHBIMU JCUCTBUSIMU NPEAONPEACIEHBI CBI3SIMU
MEXIy CJledamMu, K OTOOPaKEHUI0 KOTOPBIX  CJIEACTBEHHbIC JIEUCTBUS
npeaHazHadeHbl. Clielbl )K€ B3aMMOCBS3aHbl TEM, YTO BCE OHU MOPOXKACHBI 00IIIEH
MPUYMHOM: BO3JEHCTBUEM HCCIEAYEMOTO COOBITHS HAa OKPYKAIOIIYH0 00CTaHOBKY.
CBsi3b CHEAOB MOPOXKIAET M CBS3b CIEICTBEHHBIX JCHCTBHM: i OTOOpaKEHUsI
OTIPENICTICHHBIX CJIEAOB OKAa3bIBACTCS HEOOXOAMMOM OmIpeaesicHHass KOMOWHAIIHS
CJICJICTBEHHBIX JEUCTBHUH, KaXKJ0€ U3 KOTOPBIX YCUJIMBACT U MOJIKPEILISET JIPYTOE,

a BCE€ B COBOKYITHOCTH JAIOT BO3MOXHOCTh OTOOPA3HUTh CBSI3AHHBIE MEXKIY COOOM

'Cucrema — COBOKYIIHOCTB DIIEMEHTOB, HAXOIAMIUXCSA B OTHOLIEHUAX U CBA3AX IPYT C IPYTOM, KOTOpas o0pasyeT
OTIpeNIeNIEHHYIO IEIOCTHOCTD, eMUHCTBO // @uitocopCKuil SHIMKIIONMeAnYecKuii cioBapb. M.: CoBerckas
saimkioneausd. 1983. C. 610.
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cinensl. IlomoOHOe mpesAcTaBieHWE JEXKUT B OCHOBE paspabarbiBaeMOd B
KPUMUHAJIMCTUKE UEU O TAKTUUECKMX KOMOMHALIMSX .

Hanpumep, npu paccnenoBaHuM KBapTUPHOM KpakKWM MarepuajbHbIe U
UJcadbHBIC CIEABl COOBITHUST MOTYT OBITh YCTAaHOBJICHBI TPUMEHCHHEM TaKuX,
CBSI3aHHBIX MEXIy COOOM, CJIEICTBEHHBIX JCHCTBUM, KaK OCMOTpP IMOMEIIEHUS C
LENbI0 OOHAPYXKEHHS CJIEJIOB B3JIOMa M OTIEYAaTKOB PYK MPECTYIHHUKA, JIOMPOC
MOTEPIICBIIUX M OUYEBHUIIEB, OOBICK JJII OTHICKAHHS IOXUILEHHOTO, MPOBEICHHE
AKCIIEPTU3BI JUIS UACHTU(UKAIIMUA OPYIUNA B3JIOMA U MaJIbIEBBIX OTIIEYATKOB U T.I.
Uckirouenue u3 o0Iel cucTeM OHOTO WIIA HECKOJIBKHUX CIICACTBEHHBIX JIEHCTBHMA
0CJIa0UT ee TI03HABaTENIbHBbIE BOBMOKHOCTH, MIPUBEICT K «IIOTEPE KauyeCcTBa» BCel
CHUCTEMBI.

Cnenyer mnpu3HaTh, YTO CUCTEMA CJIEJICTBEHHBIX JEUCTBUUA B YTOJIOBHOM
nporecce Poccun, xotss u ¢popMmupoBaiach B TEUEHHE JJIUTEIBHOTO BpPEMEHH,
HOCHUT BCE € OTKpPBITBI XapakTep, T.€. JIOMYCKAaeT €€ NONOJIHEHHWE HOBBIMHU
AJIEMEHTaMH. JTO U HEyAWBHUTENbHO. HayyHoe mo3HaHue Bce IIyOKe MOCTUTaeT
OCOOEHHOCTH CJEIOB COOBITUS, K OTOOPAKEHUIO KOTOPBIX MPUCIIOCOOIEHBI
CJIEACTBEHHBIC JCUCTBHUS, a MPOLECCyalbHasl HayKa U KPUMHUHAJIKUCTUKA HA ATOU
OCHOBE, a TaKKe C Y4YeTOM IMOTPeOHOCTEN TMpakTUKH, (POpMYITHpPyeT CBOU
MPEIJIOKEHUSI O MOMOJIHEHUH CUCTEMbI HOBBIMU ITO3HABATEIIBHBIMU 3JIEMECHTAMH.
Spron wuIrOCTpalMenr 3TOr0 Mpolecca SBISETCS 3aBEPUICHUE MHOTOJIETHEU
JTUCKYCCUHU O CaMOCTOSITEILHOCTH M TMOJE3HOCTH MPOBEPKU MOKA3aHUKA HA MECTE
3akpemieHueM 3toro mnpuema B YIIK PO B kaduectBe CaMOCTOATENBHOIO
CJICJICTBEHHOT'O JICCTBUS.

BMecTe ¢ TeM momnojiHEHUE CUCTEMBI — JJOCTATOYHO CIIOKHBIN U JJTUTEIbHBIN
IIPOIECC HAYYHOH M MPAKTUYECKON ampoOaluy MpeaIoKeHUH O BBEJICHUH B HEe
HOBBIX AJIeMEeHTOB. Kpome Toro, cama cucrema, c(hopMUpOBaBIIKUCH KaK 1IETOCTHOE
oOpa3oBaHue, HaKJIaJbIBA€T HA JTOT IMPOIECC CYIIECTBEHHbIE OTPAHUYCHUS,
MIPETSATCTBYA, KaK ObLIO JaBHO CKa3aHO, KITPOU3BOJILHOMY MPHUCOCINHEHUIO HOBBIX

AIIEMEHTOB B W3BECTHOM Mepe Npedomnpenesssi TOT THUIl Pe3ylbTaToB, KOTOpHIE

'benxun P.C. Taktnueckas kombunanus. Kypc kpumunamuctuky. T. 3. M.: Opucts, 1997. C. 202-216.
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MOTYT OBbITh BBENEHBI B cucreMy»'. CucTeMa CJIENCTBEHHBIX IEHCTBUI, a
CJIEI0BATENIbHO U KaXK/IbId BXOJSIIIHMI B HEE 3JIEMEHT, JI0J>KHA YAOBIETBOPSTH ABYM
BaXHEUIMM  TpeOoBaHusiM. Bo-mepBbIX, OHa JOMKHA COOTBETCTBOBAThH
MPUHITUIIAM  YTOJIOBHOTO  CYIONIPOM3BOJICTBA, OOpasyloNUuX CHCTeMy Oolee
BBICOKOTO YPOBHsI, T.€. BKJIIOYaTh JOCTAaTOYHBIE TApaHTUM JOCTIDKCHUS Ieen
CY/IONIPOU3BOJICTBA — YCTAHOBJICHUSI UICTUHBI U 00€CTIEUCHUSI 3aKOHHBIX UHTEPECOB
YYaCTHUKOB cleAcTBeHHBbIX nedctBuil (cT. 6 YIIK P®). Bo-BrophiX, (yHKIMS
CHUCTEMBbl COCTOMT B OTOOpakeHHMH HHOOpPMAIMU, COAepXKallehcs B clieaax
COOBITHSI ¥ TIPEBPAIICHUH €€ B JIOKA3aTelbCTBAa B MPOIECCyaIbHOM cMbicie. U3
CKa3aHHOT'O CJIEIYET, YTO BHOBb BO3HUKAIOLIWN HA MPAKTUKE NMPHUEM, €CJIIH OH HE
COOTBETCTBYET 3THUM HCXOJHbIM 0a30BbIM TPEOOBAHUSIM CHUCTEMBI, HE HMEET
MEPCIIEKTUBBI CTaTh CIEACTBEHHBIM JAeHCTBHEM. [[pyruMu cioBaMu — BBOJUMBIN B
CHUCTEMY DJIEMEHT HE MOXKET MPOTUBOPEUUTH MPUHIIMIIAM TOCTPOCHUSI CUCTEMBI U,
B TO J€ BpeMs, JOMKEH OBITh OPUTHHAJIBHBIM, OTJIUYHBIM OT JPYTUX U
NPUCTIIOCOOIGHHBIM K JIOCTIDKEHUIO  ClleU(PUUecKod  Ienu  MPUEMOM
OTOOpaXXeHUSIM clieloB. B cBoe BpeMs TpolleccyaibHas Hayka OTBepIyia
npenioxkenuss A.B. [ymoBa u II.J[. HecTrepeHko O 3akperuieHMU B 3aKOHE B
KaueCTBE  CIJIEJCTBEHHBIX JEHCTBUM TaK Ha3bIBAEMbIX TaKTUYECKOTO U
MICUXOJIOTUYECKOTO JKCIEPUMEHTA. lIepBblii, MO MBICIH aBTOPOB, MPEICTABIISLI
co0Oll OCyIIecTBIsieMOe BTallHE OT TMOI03PEBAEMOro HAOMIONCHHE 3a €ro
OKHJIaeMbIM TIOBeJIeHHEeM, ¢ (UKcallued ero MOCIEAYIIMX JIeHCTBUI.
@dakTHUUEeCKU peyb IIJJa O HENPABOMEPHOM COYETAHUM MPOILECCYyabHBIX H
ONEPATUBHO-PO3BICKHBIX MEPONPUITHI. BTOPOIl SKCIIEpUMEHT 3aMbICIUBAJICS KAK
OTBITHAsI TPOBEpPKAa CIOCOOHOCTH JIMIIAa K MPAaBUIBLHOMY OMPEICICHUIO IIBETa
IPEIMETOB, XOTS TAKOW MPHEM SBHO TATOTEN K ICHXOJIOTHYECKOH dkcrepTuse’. He
NOJIyYWJIO MpPHU3HAHHUS U MPEIJIOKEHUE 3aKPENuTh B 3aKOHE B KaueCTBE
CaMOCTOSITEJIbHOTO CJEACTBEHHOIO JEMCTBUSL TaK HA3bIBAEMYIO PEKOHCTPYKIIHIO-

BOCCO3/IaHUE CO CJIOB OYEBMLEB OOCTAHOBKM COOBITHS’, HOO 3TOT MPUEM CaM II0

'BrayGepr U.B., IOxun B.T. IToHsATHE LETOCTHOCTH M €10 POJIb B HAYYHOM To3HaHuu. M.: 3nanue, 1972. C. 26.
Jlynos A.B., Hecrepenxo I1.JI. TakTuka cneacTBeHHBIX AeiicTuii. Munck, 1971. C. 232, 239.

*bexosekuii ULE., Jlysrun .M. PekoHCTpyKIHs, Kak CaMOCTOATENBHOE CIEACTBERHOE nelicTaue // [IpaBoBenenue,
1971, Ne3. C. 132-135.
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cebe He obecreunBaeT MONYYCHHS JOKa3aTeIbCTBEHHON MH(OpMAIUK, a CIIYKHUT
JIMIIB MPEANOCHUIKOW IPYyTrOro CIEICTBEHHOIO JeUCTBUsA-ocMoTpa. He cormacuics
3aKOHOJATENh ¥ ¢ HOPMATHBHOM JIeranusanueil «I00pOBOILHON BhLIa4n»', 100
OHa — JIUIIb 3JIEMEHT OOBbICKa WM BhIeMKH. HeuTo cxoskee Habmonaercs U B Hallle
Bpemsi: YIIK P® 3akpenus B KaueCTBE CIEACTBEHHOIO ACHCTBUS KOHTPOJIb U
3alUCh MEPEroBOPOB, XOTA ATOT NPHEM JIUIIb OTAAJIEHHO HAIOMHUHAET
CJIEJICTBEHHOE JIeHicTBUE (lajee OyleT Moka3aHo, 4TO OH (DaKTHUYECKHU SIBISETCS
OIMEePaTUBHO-PO3BICKHBIM MEPONPUATUEM ).

BeisicHuM Tenepb, Kakue I[IO3HABATENbHbIE MPHUEMBI B COBOKYIHOCTH
00pa3yloT CUCTEMY CIIEACTBEHHBIX JEHCTBUN.

B coorBerctBum ¢ HOBbIM YIIK P® crmenoBarens BmpaBe mpoBoguTh 11
CJIEICTBEHHBIX AeUCcTBUU. K MX 4nCily 3aKOH OTHOCHT:

1. Jompoc (00BUHSEMOTO, ITO103PEBAEMOT0, TTOTEPIICBIIIETO U CBUICTEIS);

2. O4HYyIO CTaBKYy;

3. Ha3zHaueHue u mpoBEAEHUE IKCIIEPTU3BI,

4. OcmoTp (MecTa NPOMCHIECTBUS, KUJIMIIA U WHOTO MOMELIEHUs, TpyIa,
MIPEAMETOB U JOKYMEHTOB);

5. OcBHUAETECIHLCTBOBAHNE,

6. OOBICK (B XWJIHUIIE, B MTHOM ITOMEIICHUH, TUIHbIN, HA MECTHOCTH);

7. Beiemky (0OBIYHYIO, JOKYMEHTOB, COMEPKAIIUX TOCYIaPCTBEHHYIO TaiHY,
MOYTOBO-TEIErpadHbIX OTIPABICHUN);

8. ClleICTBEHHBIN KCIIEPUMEHT;

9. IlpenbsiBieHHE AJ11 ONTO3HAHUS;

10. [IpoBepKky noka3aHui Ha MECTE.

11. KoHTponb 1 3a1Kuch NEPETOBOPOB;

B mnpaBoBOil Hayke MpOIOJKAET OCTABaTbCs CIOPHBIM BONPOC O TOM,
ABIIAIOTCS  JIM  CJIEACTBEHHBIMHM,  MNpPEJHA3HAYEHHBIMH  JUII  coOMpaHus
JI0Ka3aTesIbCTB, TaKWe JIEUCTBUS CIEAOBATelNs, KaK HaJIO)KEHHE apecTa Ha

umytiectBo (ctT. 115 VIIK), sxkcrymanus tpyma (ct. 178).

'baer O.51. KpuMHUHaIMCTUYECKAs TAKTHKA M YTOJIOBHO-TIPOIECCYATBHBIN 3akoH. Boponex: BI'Y, 1977. C. 92,93.
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B cBoe Bpems HanoxkeHue apecta Ha umyiiectBo M.E. beIxoBckuil oTHOCHI K
CJIEZICTBEHHBIM JICCTBHUSM HA TOM OCHOBAaHWH, YTO B PE3YJIBTATE €TI0 IIPOBEICHUS
MHOTJa O0HAPYKUBAIOT [IEHHOE UMYIIIECTBO, HE COOTBETCTBYIOIIEE 10X0/IaM JIUIIA,
YTO CBUJETENLCTBYET O JKM3HU HE IO cpeacTBaM'. B COBpeMEHHOMU IUTeparype
takoi B3misan pasgenser A.IL. Pookakos’. OHAKO apecT MMYIIECTBA HE MMEET
MO3HABATEJILHON 1LeNH. [ yCTAaHOBJIEHUS! BBICOKOLIEHHOTO MMYIIECTBA JIOJKEH
IPOU3BOJUTECA OCMOTp, OOBICK, BbleMKa. CMBICT HaJOXEHHUS apecTta Ha
UMYIIECTBO B TOM, YTOOBI OOECHEUUTH €ro HEOTUYXKIACHUE, UTO BAXKHO IS
Bo3Meienus ymiepOa. [lostomy HoBbiii YIIK He BriIrOUMn apect WMYyIECTBa B
YUCJIO CJIEACTBEHHBIX JECUCTBHUM, a MOMECTUII COOTBETCTBYIOLIYIO HOPMY B IJIaBY
14 "MHp1e Mepbl NpOLECCYaIbHOTO NPUHYXIACHUA' .

OKCTyMallMl0 TaKXE€ HEJNb3s CUUTATh CaMOCTOSITEIbHBIM CIIEJCTBEHHBIM
JIEUCTBHUEM, T.K. U3BJICUEHUE TPyIla U3 MECTa 3aXOPOHEHHUs caMo 10 ce0e HUYEro
HE JoKa3biBaeT. [loaTomMy naHHOE AEHUCTBUE HAUICKUT CUUTATh TEXHUYECKOU
IPEIOCHUIKON 0CMOTpa, OMO3HaHUs WK dKcnepTusbl Tpyna. Hoseiit YIIK PO (cr.
178) BKIIOYMII DKCTYMAIIMIO B COJIepKaHUE MpaBuia 006 ocmotpe Tpyma (ct. 178
VIIK), 9TO yKa3bIBaeT Ha €€ BCIIOMOTAaTENbHbIN, 10 OTHOUIEHUIO K CIEICTBEHHOMY
JNEUCTBUIO, XapaKTep.

B npaktuke cneAacTBeHHOW pabOThl MHOTAA BCTPEYAOTCA COCTABIISIEMBIC
DKCIIEPTaMU  —  CyAeOHBIMH  MeOuKaMHu  "aKThl  CyIeOHO-MEIUITMHCKOTO
OCBHUJIETEILCTBOBAHUSA". Hano Y4eCTb, yTO CyAeOHO-MEIUIIMHCKOE
OCBHUJIETEIILCTBOBAHUE HE SABJISIETCS CAMOCTOSATEIIBHBIM CJICICTBEHHBIM JICICTBHEM,
a TpelcTaBisieT coOOW OIMH W3 BUIOB CYAEOHO-MEIUIIMHCKOM JKCIEPTHU3HI,
CBSI3aHHOM C 00CIeIOBaHUEM >KUBBIX JIHI. M MpoOBOAUTHLCS OHO JIOJDKHO B paMKax
AKCMIEPTHU3bI, MHAYEe OyAyT HapyIIEHBI MpaBa YYaCTHUKOB (moapoOHee, cM. T, 7
paboThI).

Hapsny ¢ nepeuncieHHbIMU BBIIIE CIICICTBEHHBIMU JIECTBUSIMU B CHCTEMY,
10 MHEHUIO PSJIa YYEHBIX, JOJKHBI BOUTH:

'"Brixosckuii U.E. TIponeccyanbuble W TAKTUYECKHUE BOMPOCHI CUCTEMBI CIIEACTBEHHbBIX AeicTuid. ABToped. Jucc.

nmokt. FOpun. nayk. M., 1976. C. 7.
’PeikakoB A.IL. ChencTBeHHOE JeiCTBHE U MHBIE CIIOCOOBI COOMpaHMsl JoKa3aTeabeTs. M.: ®unuasb, 1997. C. 45,
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1) 3anepxanue mnoao3peBaemMoro. Jloka3areabCTBEHHOE 3HAUEHHE HTOrO
JNEUCTBUSI COCTOUT B TOM, YTO HEPEAKO JIUIO 3aCTUTAKOT B MOMEHT COBEPILICHUS
MPECTYIUIEHUS U 3Ta YIUKA (PUKCUPYETCS B MPOTOKOJIE 3a/I€PKAHUS B KAYECTBE €r0
OCHOBaHUSl B pe3yJbTaTe uYero MPOTOKOJN MPHOOpPETaeT 10Ka3aTelIbCTBEHHOE
sHaueHue. Ho VYIIK P® paccmarpuBaeT 3ajep:KaHuUE TOJBKO Kak MeEpy
IIPOLIECCYATIbHOTO IPUHYKICHUS.
2) [onydyenue oOpa3noB ajisi CpaBHUTENbHOrO uccienoBanus. Hoseiit YIIK
P® kak u YIIK PCOCP, paccmarpuBaeT 3TO AEHCTBHE KAK AJIEMEHT 3KCIEPTU3bI
(ct. 202). OgHako € 3TUM MOXHO TOCTOPHUTH, T.K.: 1) oOpasubl mMoiy4aeT He
DKCIIEPT, a CJeaoBaTelb, 2) OHHU, HECOMHEHHO, coiaepkar B cebe IeHHYIO
MH(}OPMALIHIO, KOTOPYIO UCHOJB3YET IKCIEPT, AaBasi 3aKiatoueHus. OT coOMoneHus
ClIeZIOBaTeJIeM TMPOLEAYpPhl TOJYy4YeHHUS OOpaslioB 3aBUCHUT  JIOMYCTUMOCTb

3aKIIOYCHUS OKCIICPTA.

§2. Knaccuukanus cjieiCTBEHHbIX JeCTBHI.

B3auMocBsI3b ¥ YIOPSIIOYEHHOCTh CJIEICTBEHHBIX JIEUCTBHM B 0O0MIeH
CUCTEME TMO3BOJSIOT OCYUIECTBUTh HX KIACCU(PUKALMIO, T.€. BbIIEIUTDH
MpeHAa3HAYEHHbIE K OTOOPAKEHUIO PA3JIMYHBIX [0 XapakTepy coaeprKauieics
uH(GOpPMAIUH CIIEI0B, TPYIIIbI CIEACTBEHHBIX ACHCTBUMA.

OcHoBaHMSIMU  KJIAaCCU(UKAIMUA  CIEJOB COOBITHUS, OTPAXKAIOIUMHU UX
HanOoJee CyIIEeCTBEHHbIE OCOOCHHOCTH, SBIISIIOTCSA: a) MeToasl OTOOpaKeHHUsI
(dakTUYeCcKuX IaHHbBIX; 0) HEMOCPEACTBEHHBIN WM OMNOCPENOBAaHHBIA MPOIECC
NoJydyeHUus: (PAKTUYECKUX NaHHBIX; B) CIOXKHOCTh HMH(POPMAIMOHHBIX OOBEKTOB,
MOJUIEkKAIINX OTOOPAKEHUIO; T) LeNb CIEICTBEHHOTO JEHCTBUSL.

Kaxnoe u3 ocCHOBaHMH MO3BOJIAET BBLICIUTH CHEUU(PUUECKHE TPYIIIbI
CJIEICTBEHHBIX ACHCTBUM, 00Magaromux OoOIIMMHU CBOMCTBAMH, COBOKYIHOCTb XK€
ATHX TpynI 00pa3yeT CUCTEMY CJE/ICTBEHHBIX JEHCTBHI ¢ MPHUCYIIEH €il CI0KHON
CTPYKTYpPOM.

PaccmoTpum 311 KitaccU(pUKaMOHHBIE TPYIIIIHI.
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1. Ilo meronam otoOpaxkenusi GHaKTUYECKUX JAHHBIX BCE CIIEC/ICTBCHHBIC
JEHCTBUS MOXKHO Pa30UTh Ha TpU OOJIBITUE TIOATPYTIIIHL.

a) CrnencTBeHHbIE AEICTBUS, B OCHOBE KOTOPBIX JIEKHUT METOJ paccipoca.

0) cjieACTBeHHBbIE 1eliCTBUA, OCHOBAHHbIEC HA HEMOCPEACTBEHHOM
HA0JII0IeHUH, COYeTAEMOM € IPHEeMaMU AKTUBHOIO BO3/1eliCTBUS HA
oTo0paxaeMblil 00bEKT — H3MEpPEeHUueM, IKCIIePUMEHTOM, MOJAEJIMPOBAHUEM.

B) CJIE/ICTBEHHbIE JCHCTBUS, OCHOBAaHHBIC Ha COUETAHMMU METOJIOB paccipoca
1 HAOJTIOIEHUS.

K nmepBoil moarpymme OTHOCSATCS JONPOC, oO4dHass craBka. Ilpm wux
IPOBEJCHUHU CJIEOBATENb TNPHUMEHSET METOJ pacclpoca, T.€. CTABUT IEepea
JOTPAlIMBAEMbIMU 33/1a4y Ha BOCIPOM3BEIEHUE WM Mepenady MH(POpMalMH, 4YTO
BBIPAXKAETCS B MOCTAHOBKE MM BONPOCOB. B 3Ty rpynmy cieayer BKIIOYUTH U
MIPOBEJIEHUE AKCIEPTHU3bI, MOCKOJIbKY B MOCTAHOBICHUU O €€ HAa3HAYEHUH TaKkKe
COJIEPKATCS BOIPOCHI, KOTOPbIE HAUICKUT pa3peliuTh 3KcrnepTy. B pesynbrare
OPOBEACHUS DJTUX JEUCTBUHM CIIEOBaTElb MOJYyYAeT [0Ka3aTeIbCTBEHHYIO
nH(OPMAIINIO, BRIPAKEHHYIO B BepOalibHOM (CIIOBECHOM) hopme. DTO — MOKa3aHUsI
MOJI03PEBAEMOT0, OOBHHIEMOIO, TOTEPIIEBIIErO, CBHUIETENS, 3aKIIOYEHUS |
MOKa3aHUs SKCHEPTA.

Ko BTOpOIi moarpymme OTHOCSTCS OCMOTpP, OCBUIETEIbCTBOBAHHUE, OOBICK,
BBIEMKA, CJIEICTBEHHBIN AKCIIEPUMEHT, U, HA HAalll B3IVIS/I, MOJIyYeHHUEe 00pa3lioB U
3amepkaHue  momo3peBaemMoro. Ha  ocHoBe — HaOmiofeHusi  cieioBarenb
BOCIIPUHUMAET (PU3UUYECKHUE U TUHAMHYECKUE MTPU3HAKU MaTePUAIIbHBIX OObEKTOB:
UX pasMep, MPOTHKEHHOCTh, GopMy u T.JA. JloKa3zaTelbCTBEHHBIM pe3yibTar -
IIPOTOKOJI COOTBETCTBYIOIIETO CIAEACTBEHHOTO JIEHCTBHUS.

Tperbst moarpynma — cMellaHHasi, B HEMl MOJYyYEHHUE JI0KA3aTEIbCTBEHHOTO
pesyapTara 00eCHeurBaeTCsl COYETaHHEM pacclipoca W HaOmioneHus. TakoBbI
NpenbsaBICHUE Uil ONO3HAaHWA W IpOBEpKa IOKAa3aHUM HA  MECTe.
Jloka3aTenbCTBEHHBINM PE3YNbTar MPOBEACHHUS OSTHX JEUCTBUM — IPOTOKOII,
colepKalui Kak BepOajbHyrO (MOKa3aHus), Tak M "BelIHyw" (pe3yabrar

HaOoieHus ) HHOOPMAIIUIO.
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2. CyliecTBEHHBIM OCHOBAaHHEM KJacCU(UKALUU CJIEJCTBEHHBIX AEUCTBUN
ABIISIETCS HENMOCPEACTBEHHbIH JHM00 ONOCPEeIOBAHHBIH MPOLECC IOIYUYEHUS
J0Ka3aTeNbCTBEHHOW HH(POpMaLUK.

bonpmmHCTBO CJIEICTBEHHBIX JNEUCTBUN MPEICTABISAET co0oit
HEIMOCPEICTBEHHOE OTOOpa)Xe€HUE CJIENI0B NPECTYIJIEHUS B TOM CMBICIE, YTO
CleloBaTe/lb HEMOCPEACTBEHHO (JIMYHO WM C T[OMOIIbIO  CIIELHATIUCTA)
BOCIIPUHUMAET OOBEKT, Hecylud HWHPOPMALMIO, U HU3BJIECKACT (PaKTUUYECKHE
naHHble. Takol MyTh MO3HAHMS BO3MOXEH MOTOMY, UYTO CII€A0BATEIb B COCTOSTHUU
OOHApy>XUTh 3TH JaHHBIC: YBUJIETh MPU3HAKH TNPEAMETa, YCIbIIATh CJIOBA, U3
KOTOPBIX COCTOUT COOOIIEHHE M YSCHUTh HUX CMBICI, MOCKOJIbKY €My HM3BECTHO
3HAYEHHUE CJIOB U IPU3HAKOB.

WNupiM OyneT mpoliecc MO3HAaHUS NMPU MPOBEACHUH SKCIepTusbl. Ilockonbky
UCCIelyeMbIe IKCIEPTOM OOBEKTHI CONIEPKAT «CKPBITYI0» HMHGOpMaLUIO (CIe/bl
MPECTYIJIEHUSI HEAOCTYIIHBI HEMOCPEACTBEHHOMY BOCIPHUATHIO, UX COIEpPKAHUE U
3HaYEHUE HE MOTYT OBITh YSICHEHBI CIIeZIOBATEJIEM HEMOCPEICTBEHHO), MO3HAHHE
pOTEKaeT 1Mo 0oJsiee CIMKHONU CXeMe: HEMOCPEACTBEHHOE UCCIIeI0BaHUE OObEKTOB
IIPOU3BOJIUT o 3aJIaHUIO cienoBaresns JKCIIEPT, nocJne 4ero
CUCTEMATU3UPOBAHHBIA PE3yJAbTaT HCCIEAOBAHMS TEPENACTCS  CIEI0BATEINO.
CnencTBEHHBIM IEUCTBUEM HAIUIEKUT IMOITOMY CUMTATh HE SKCHEPTU3Y B LIEJIOM, &
JUIIb  KOMIUIEKC JIEMCTBHM  CIJIEIOBATENIsI MO  YHOPABICHHUKD  IPOLECCOM
uccneaoBanus (moapooHee cM. 1. 7 paboThl).

3. BaXxHbIM OCHOBaHHMEM KJIACCHU(PUKALUU CIEICTBEHHBIX JIEUCTBUU SIBIISIETCS
CJI0KHOCTh 0TO0paxkaeMbIX 00bEKTOB. BOJIBIIMHCTBO CIIEACTBEHHBIX IEHCTBUI
HapaBJIEHO HAa OTOOpPaKEHHWE M30JIMPOBAHHBIX HH(GOPMALMOHHBIX OOBEKTOB.
TakoBbl 1OMpPOC, OCMOTP, OCBHUAETEIHCTBOBAHME, OOBICK, BbleMKa (a TaKxke
HoJy4YeHHe 00pa3loB JIsi CPAaBHUTEIBLHOIO HCCIeoBaHus, 3ajepxanue). [IpoBoas
UX, CJIeI0OBaTelib OrPaHUYMBAETCS BBIABICHHEM U (uKcanueid HHPoOpMaLuy,
3aKJIIOYCHHOM B KaXKIOM OTJEIBHO B3SITOM OOBEKTE: MECTE IPOUCIIECTBUS,

MCCTHOCTH, IPCACTABJICHUAX ITaMATH AOIIPpAIMBACMOIo U T./.
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Oco00r0 TpyIITy COCTaBISIOT TE€ CICJACTBCHHBIC JCHCTBHS, KOTOPBIC
HaIpaBJIeHbl Ha OTOOPaXXCHHE CIIOXKHBIX OOBEKTOB, CO3/JaBAEMBIX CJIEAOBATEIIEM
myTeM OObEIMHEHUS U OJTHOBPEMEHHOTO BOCIIPUATHS NU30JIMPOBAHHBIX UCTOYHUKOB
nHpopManKMy, KOTOpBIE B NPHUPOAC B TAKOM HMHTCTPUPOBAHHOM BHJEC HE
CYILIECTBYIOT. TakoBbI OYHAsl CTaBKa (MHTErpalus JByX MOKa3aHUi); CJIeICTBEHHBIN
AKCIIEPUMEHT (MHTErpamusl YCJIOBHM, B KOTOPBIX MPOTEKAET OMbBIT, C CaMHUM
OTIBITOM); MPOBEPKa MOKa3aHUM Ha MecTe (MHTerparus 0OCTaHOBKA HA MECTHOCTH
C TOKa3aHUSMHU JIMIla, a MHOTJAA M C JIEMOHCTpAllMell MM CBOUX JCHCTBHM);
NpeAbsABICHUE JUISI OINO3HaHUSA (WMHTErpamus COOOIICHHS OITO3HAIOMIETO ¢
IpU3HAKAaMH OOBEKTa, NPEABIBISIEMOTO IS OINO3HAHUSA). B 3TuUX ciydasx,
CJIeoBaTeNb BOCIPUHUMAET U COMOCTABISAET JBa MOTOKAa MH(OpMalUM, UIyIIUE
OT OTACIBHBIX OOBEKTOB, KOTOPHIC CJICIOBATEIb CBOJIUT BMECTE, JIJIS TOTO, YTOOBI
MOJIyYUTh HOBYIO, OoJjiee colepxkaTeibHyo uHpopmMaluio (moapodHee cm. § 2 1.
5, 1.6).

4. UYeTrBepThIM OCHOBaHHEM KJIACCU(UKAIIUU MOXKET IOCIYXUTh IeJb
CJIeICTBEHHOT0 aelicTBHsA. Ilenpio 11000T0 CICACTBEHHOTO JICHCTBUS SIBIISICTCS,
KaK OTMEYECHO paHee, MOoJIydeHHe MH(POPMAIIUU OIPEACIICHHOTO0 BHIA. 3/I€Ch XKe
MUMEETCS B BHUJY UHOM, OoJiee MMUPOKHUM acTIeKT MOHSTHS "Lens", CBSI3aHHBIN HE C
dhopmoil unu coaepxKaHueM MONTYyYEHHOU MH(OpMallUM, a C €€ UCIOIb30BaHUEM, a
MMEHHO: IPHUCIIOCOOJICHHOCTh  CIEICTBEHHBIX  JEHCTBUH  JIJII  TIPOBEPKHU
JI0Ka3aTrelbCcTB. B mnpuHnmmne Jro0oe CIEeICTBEHHOE JCHCTBHE MOXET OBITh
WCIIOIb30BAHO JIJIsl MPOBEPKH YK€ MOTYUCHHBIX JI0KA3aTeJIbCTB (HaIpuMep, OOBICK,
JUTSL TIPOBEPKH TTOKa3aHUH T0JI03PEBAEMOT0 O MECTE COKPBITHS MOXHIIEHHOT0). Ho
€CTh Tpynna CJCACTBEHHBIX JCHCTBHI B CaMOM HOPMATUBHOM PETyJIUPOBAHUU
KOTOPBIX  COAepKaTcsd  NpaBWJIa  OMNEPUPOBAHMUS  yKE€  TOIYyYEHHBIMU
JI0Ka3aTeIbCTBAMM B IEJSAX HX MNPOBEpKU. K «IIpOBEpOYHBIMY» CIIEICTBEHHBIM
JIEUCTBUSIM OTHOCSITCS:

1) ouHas ctaBka;

2) CIeCTBEHHBIN SKCTIEPUMEHT;

3) npeabsBIEHUE JJ1s1 OTIO3HAHUS;
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4) npoBepka NOKa3aHUM Ha MECTE;

5) Ha3HAUYEHUE IKCIIEPTUBL;

6) nosyueHue o0pa3LoB /Jisi CPABHUTEIHHOTO UCCIIEIOBAHMUS.

Crenuduka 3TOW TPyNIbl CIEACTBEHHBIX JACHCTBUN B TOM, YTO OHHM BCETAA
MPOBOJIATCS TOCJE TMOJIYYEeHHS JI0Ka3aTelIbCTB, KOTOpPhiE TPEOYIOT MPOBEPKHU
(mogpoOnee cm. § 2 1. 6 1 7).

PaccmoTpennbie kiaccupuKaluy He UCKITIOYAIOT BBIJICTICHUS U IPYTUX TPy
CJICICTBEHHBIX JEeWCTBUH. B YacTHOCTH, W3BECTHO JEJCHUE CJIEICTBEHHBIX
JICCTBUIN Ha TIEpBOHAYAIBHBIC U MOCIEAYIONMNE, HEOTIOXKHBIE U HE 001a1aroIIme
CBOMCTBOM HEOTJIO)KHOCTH, TpeOyIOIIre Uiu He TpeOyrolue paspemnieHus cyna. B
OCHOBE JTUX KJacCU(PUKAIMI JIEKAT TAKTUYECKHUE MOMEHTHI, CBSI3aHHBIE C
KOHKPETHOW CHUTyaledl, B KOTOpPOW OKa3bIBae€TCA  CIleAoBareib, JIMOO

H€O6XOI[I/IMOCTB JOITIOJTHUTCIIBHBIX FapaHTI/Iﬁ 3aKOHHOCTH HUX IIPOBCACHUS.

§3. Bb10op cJ1eICTBEHHOTO AeHCTBHS.

BriOpaTh cieacTBeHHOE NEHCTBUME — 3HAYMT, OCTAHOBUTHCS HA OJHOM U3
crioco00B coOupaHus JOKa3aTelbCTB. Peub UAET O NMPHUHATHM OCHOBAHHOTO Ha
3aKOHE PEIIECHHUsI IPOU3BECTH OCMOTP, JOIPOC WIM UHOE CIIEICTBEHHOE ACHUCTBHE.

[IpoBeneHne HEHaMIEKAIIETO ACUCTBUSI NPUHOCHUT TPOWHOW BPEH: JEIAETCA
HEHY)KHasi padoTa; yTpauyMBaeTCs IMOJTHOCTbIO WM CYIIECTBEHHO 3aTPYIHSAETCS
BO3MO)KHOCTh TMOJIYYUTh M 3aKPENUTh HEOOXOAUMbIe (PAKTUUECKUE JaHHBIC,
HE0OOCHOBAaHHO CTECHSIIOTCS MpaBa rpak/iaH.

K coxanenuto, ommOKH B BBIOOPE CIIEICTBEHHOIO JCHCTBUSA HE U3KUTHI B
CJI€ICTBEHHOM TMpakThke. BoT omuH u3 npumepoB. OnepynoaHOMOYEHHbIH YP,
paccienys Kpaxy JUYHOTO HWMYIIECTBA, NPUObBUT B JOM, TIJ€ MPOKHUBAI
IIOI03PEBAEMBIH, U MPEJIOKUI XO35IMKE 10MA NMPEIbIBUTD BEIM, IPUHECEHHBIE €€
ceiHoM. [locne mpenbsiBieHUs Belled B MPUCYTCTBUHM MOHATHIX ObUT COCTaBJICH
npoTokon "Ao0poBoibHOM Bblgaun". B pesynprare (akTHUecKH MpOU3BEACHHAS

BBICMKaA an06peJ1a BHUJ IMPCACTABIICHUS AOKA3aTCIILCTB 110 MHUIMATUBC JIMIA, UMHU
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oOmanatomero. Hapyimienne  HENPUKOCHOBEHHOCTH — JKWIIWINA, (PAaKTUUECKH
MUMEBIIIEE MECTO, OKa3aJI0Ch HE3aKOHHBIM, T. K. OTCYTCTBOBAJO MOCTAaHOBIICHUE O
MIPOU3BOJICTBE BEHIEMKH U pa3pernieHne cyma. [lomoOHast cuTyamnusi CKIaIbIBaeTCs 1
B TEX CIydYasX, KOTJa IIOMCK IIEHHOCTEH, HAXUTHIX TMPECTyIHBIM ITyTEM,
OCYIIECTBIISICTCS B paMKaX HaJIOKEHUs apecTa Ha HMYIIECTBO. Bcrpeuarorcs
MOTIBITKM TIPOBECTH OMO3HAHWE B paMKaX OYHON CTaBKW. M Torma B MPOTOKOIIE
HOSIBIIICTCS 3aITMCh: "CHJIAIIETO HAIPOTUB MEHS TI'paKJaHWHA OIO3HAK Kak ...".
HempaBomMepHa ¥ TIOTMBITKA TPOTHUBOIOJIOKHOTO XapakKTepa: HCIOIb30BaTh
MpeIbABICHUE IS OTTO3HAHUS JJISl TOCTKEHUS 11eJIell OYHON CTaBKH.

JlocTaToyHO  pacmpoCTpaHEHbl OIMMOKM, CBSI3aHHBIE C  Ha3HAYCHUEM
OKCIIEPTH3hl.  3a4acTyrd  DJKCIEepTH3a  Ha3HAdaeTcs JUIsl  HMCCICHOBAHUS
00CTOSITENIHCTB, KOTOPBIE MOTYT OBITh YCTAHOBJEHBI 0€3 TMPUMEHCHHUS
CHeIuaIbHBIX MO3HaHWH. M1 HA000pOT, SKCIIEpTH3a MHOTIAa HE MPOBOIUTCS, KOTAA
10 3aKOHY OHa siBsieTcs 00s3aTenbHOM (c1.196 VIIK).

MoxxHO Ha3BaTh Psa (PaKTOPOB, KOTOPHIC JODKEH Y4EeCTh CIIEI0BaTellb MPHU
BBIOOpE CIIEJCTBEHHOTO JICHCTBUS.

[Ipexne Bcero, 370 00beKTHUBHbIE CBOMCTBA MOMJIEKALIEH O0TOOPAKEHUIO
A0Ka3aTeIbCTBEHHOM  MH@opMamum, T.€. O0COOCHHOCTH  CJEAOB, A
OTOOpaXXEHUSI KOTOPBIX MPUTOHO HE J000e, a MPUCTOCOOIEHHOE K 3TOMY
KOHKPETHOE CIICJICTBEHHOE JICHCTBHE.

CnemyeT  Takke  PYKOBOJACTBOBAThCS  MPEeINHMCAHUSMH  YTOJIOBHO-
MPOoIECCYaJILHOI0 3aKOHA, OMPEICISIIONTUMHU, KaKhe CIICJCTBEHHBIC ICUCTBUS
cleoBaTellb MPOBECTH 00s3aH, a Kakue OH NPOM3BOIUT, CYHMTAs UX
HEOOXOINUMBIMHU.

Jlnst mpenoTBpaiieHusi OmuOO0K, Kacaroluxcs MepBoro Qakropa BBIOOpPA,
HeoOxoanuMo 3 (PEeKTHBHOE TIIAHUPOBAHUE CIICJICTBEHHBIX JICHCTBUN, OCHOBAHHOE
Ha BBIJIBUKCHHUE MPOTHO3HBIX (TIEPCIICKTHUBHBIX) BEPCUI O TOM, Tlie W KaKUe TI0
dbop™me ciienpl COOBITHSI UMEIOTCSI U KAKHWE CIICICTBCHHBIC JIEHCTBUS TPUTOIHBI IS
W3BIICUCHUS COJEpIKalIeiics B HUX mHpopManuu. Hanpumep, mjis Ucciaeao0BaHUS

MarcpuaJibHbIX CJICOOB Ha  MCECTC IMPpONCHICCTBUA H€O6XOI[I/IM OCMOTD,
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COMPOBOXKIAAEMbI MPUMEHEHUEM TEXHUYECKUX CPEACTB, NAIOIIUX BO3MOXKHOCTD
OOBEKTUBHOTO 3aredarieHus (U3UYEeCKUX NpuU3HAKoB cienoB. CrpemiieHue
JOCTHYb 3TOM UEIW IyTEeM JONpOca CBUAECTENCM — OYEBUALEB, HE JaCT
3¢ (HEKTUBHOTO pe3yJbTara.

HopmarusHbiii pakTop BIOOpA - 3TO BBIBOA O JO3BOJICHHOCTHU CJIEJICTBEHHOTO
JNEUCTBUSI, CACNAHHBIA C YYE€TOM HMEIOIIMXCS Ha JTOT CYET NPEANUCAHUN
yTOJIOBHO-TIPOIIECCYANIbHOTO 3akoHa. [IpolieccyanbHbIl 3aKOH BIMSIET Ha BHIOOD
CJICICTBEHHOTI'O JICMCTBHUS JIBOSIKO. B OHUX Cllydasix ONPEEIICHHbIN IOPUINYECKUN
dakT 00s3BIBaCT cleAOBaTeNs POU3BECTH COOTBETCTBYIOIEE JCHCTBHE.
Hampumep, ¢akt 3aaepxkaHus [OA03PEBAEMOr0, TMPEAbSIBICHUS OOBHHEHUS
O0OBUHSIEMOMY OOSI3bIBAET CIIEIOBATENSI HEMEJIEHHO JOMPOCUTH ATUX JiHIl. Takxke
Y MPU3HAHUE JIMIIA TOTEPIEBIINM JAEJIaeT HEOOXOAUMBIM ero gomnpoc. Kpome Toro,
B psjie clly4aeB cjeaoBaresib 00s3aH Ha3HAuYUTh IKcrepTusy (cT. 186). B atux
cuTyauusx cBoOoma BbIOOpa OTCYTCTBYeT. BoO Bcex oOCTalbHBIX —Cilyyasx
IPOBEICHUE CJEACTBEHHOIO JEWCTBUS — ATO MPABO CIIEIOBATENSl, KOTOPHIM OH
MOXKET BOCIMOJB30BaThCs, CUWTAsl CIEJCTBEHHOE JICUCTBHE HEOOXOIUMBIM.
[TonyunB BHemHee odopmieHrne (MMOCTAHOBJICHHUE CIIEIOBATENsl WU CYyIbH,
MOBECTKA, TeJIe)OHOTpaMMa UM YCTHOE OOBSIBICHHUE CIIE0BATENs, HAIpUMEp, 00
OCMOTpE), Takoe€ pelieHrue, B OTJIWYHME OT MPEIBAPUTEIBHOTO, CTAHOBUTCS
IOpUINIECKUM (haKTOM, TTOPOXKIAOIIMM OIPEICIICHHBIE TPAaBOOTHOIICHHMSI, B T.4. —
HEOOXOUMOCTh YYAaCTHMKOB  CJICICTBEHHOTO JICHCTBHUS  BBITIOJIHUTH CBOU
o0si3aHHOCTH. B 001IMX uepTax mporpamMma MPUHSITUS PEIICHUS O MPOBEICHUU
CJIEICTBEHHOIO JIEWCTBUSl PEAIMU3YETCS IMYyTEM MOCIEIOBATEIBLHOIO Pa3pEIICHUS
CJIEAYIOLINX BOMPOCOB:

1) UMErOTCS M B HAMYUM JOMYCTUMBIE 0 3aKOHY MCTOYHUKH, CIIOCOOHBIE
HECTH B ce0e¢ MCKOMYIO JOKa3aTeIbCTBEHHYIO0 HH(POPMAIIHIO;

2) UMEIOTCA 1M JlaHHble O (PAKTUYECKOM HAJUYUU B JTHUX HCTOYHHKAX
MCKOMOU MH(pOpMAITNy;

3) Kakoe ciaeACTBEHHOe IeliCTBHE M0 CBOMM LeJISIM IIPUTOIHO 1JIA eé

H3BJICYCHHUA. le/l ITOM HGOﬁXOIlHMO YU€E€CTh 1 MPpAaBO HOCHUTEIA I/IH(l)OpMa]_ll/II/I
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Ha CBUJIeTeIbCKUII HMMYHHTET. 7KeJlaHue UM BOCIIOJIb30BATHCS, T.€. He

AAaBaTh NMOKa3aHMUS, HCKJIIOYAET BO3MOKHOCTH npoBenenus psaga CJ.

OKOHUaTENbHOE PELIEHUE O BHIOOPE CIEICTBEHHBIX AEHCTBUI MPUHUMAETCA C
YYETOM  TAKTHYECKHX  cooOpaxeHuil. Taxktuyeckuiéi  acmekr  BbIOOpa
CJIEICTBEHHOT'O JIEUCTBUSI COCTOUT B TOM, YTO CJI€IOBaTelib BHIOMPAET B MEPBYIO
ouepenb TE€ CIEACTBEHHBIE JIEUCTBHs, KOTOPBIE C YYE€TOM KOHKPETHOU
CJIEJICTBEHHOM CUTYallMU JOJKHBI 0Ka3aThCsl MAKCUMAIbHO 3 ()DEKTUBHBIMHU.

CieacTBeHHasi CUTyallusl - 3TO CIIOKMBUIIEECS HA OINPEIEICHHBIA MOMEHT
paccnenoBaHusl (PaKTUYECKOE TMOJIOKEHUE JIeJ, OT KOTOPOTo 3aBUCHUT JajbHeiliee
HaIpaBJIECHUE PACCIIEIOBAHUS U XapaKTep NPUHUMAEMBbIX CIIEIOBATEIEM PEIICHUI.
OTO MEHSAIOWAACA IO MEpPEe NPOABMKEHHMS K KOHEYHOM LIENIH PACCIECIOBAHMS
MHOTO(AKTOpHAasT OOCTaHOBKA, OOYCIIOBICHHAS: OCOOCHHOCTSIMHU OTPAXKCHUS
COOBITHSI B OKpYXKAIOIIEW cpeae; COXPAaHHOCTBIO M JOCTYIHOCTBIO CIIEAOB
COOBITUS, BHYTPEHHEH MO3uIueld OOBUHSAEMOTro, MOTEPNEBIIETO U JIPYTrUx
YYaCTHUKOB CIIEJICTBEHHOTO JEUCTBUS (TOTOBHOCTh K COTPYIHUYECTBY, JMOO K
KOH(IUKTY), YCHEIIHOCTbIO JEHCTBUW CleoBaTesis Ha MpeAbIAyIIUX dTarax,
pacciaenoBaHusl.

OnMH U3 CyIIECTBEHHBIX TaKTUYECKHX (PAaKTOpPOB BHIOOpAa COCTOUT B
ONPEIEICHNH HEOTIOKHBIX B KOHKPETHOM CUTYyallMM CJIEACTBEHHBIX NEHUCTBUM. B
ornuuue ot YIIK PCOCP, VIIK PO He coaepXuT ux mepedHs, HO B . 19 cT. 5
ompefeNnseT WX Kak JEHCTBUS, HMMEIOIIME LeNbl0 OOHapyXeHHe M (ukcanuio
CJIEJIOB MPECTYIUIEHUA, a TAKXKE J0KA3aTeJIbCTB, TPEOYIOIINUX HE3aMEJIUTEIbHOTO
3aKpeIUICHUs, W3biATUSA W uccienaoBaHus. U XOoTd Takoe OIpeAclieHUe
OPENHA3HAYEHO B MEPBYKO OUYEpElb Il OINPEACIICHUS KOMIIETEHIIMM OPIaHOB
J03HAHUSA, OHO MMEET Ba)KHOE 3HAYEHHE JUIsl PELIEHUs O BbIOOPE CIIEACTBEHHOTO
neiictBuss. B ycrmoBuAx OBICTPO  MEHSIONIICHCS  CIEICTBEHHOW CUTYaIllUH
TaKTHYECKU OMNPaBJaH BHIOOP B KAYECTBE NEPBOOYEPEIHBIX TEX CIEACTBEHHBIX
JIeMCcTBUIA, KOTOpbIe: a) oOecredar (UKCALMI0O MOTYIIUX HMCUYE3HYTh CIIEIO0B

(ompoc  TSOKEJIOPAaHEHOTo, TMacCaKUpa B IyTH CIEJAOBAHHS, OCMOTpP MecCTa
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MPOUCIIECTBUS), 0) MPEIOTBPATAT MOMBITKH CKPHITh M HCKa3UTh WHGOPMAIIHIO
(00BICK, TOTIPOC 3a7ACPIKAHHOTO).

Ba:xkubiM pakTOopoM BbIOOpA AABJISIETCH TAKIKe ONpeae/ieHre
NMEePBOHAYAJIBLHBIX CJIeACTBEHHBIX JeiicTBuil. CiieqoBare/ib Beeraa BbIOUpaeT
TO CJIEJACTBEHHOE JIeliCTBUE WIN Ty UX I'PYIIY, KOTOpPble B MAKCMMAJIbHOM
Mepe YCTPAHSIOT HeI0CTATOK UMEKIelic B JaHHbIM MOMEHT HH(GOpMALIUH.
Hanpumep, nmocjie ocMOTpa noKapuina, NepBOHAYAJIbHBIMH CJI€ICTBEHHBIMH
AercTBUSIMH OYyAyT JONPOC OYEBU/IIIEB, HA3HAYEHHE MOKAPHO-TEXHUYECKOM
JKCIEPTHU3bI U IPYTHe AelCTBHS, HANIPABJEHHbIE HA BbIICHEHHE IPUYHHbI
3aropaHusi. YCTaHOBJICHHE (PAKTa M3HACHIOBAHUSA (OCMOTP MecTa
MPOUCLIECTBUS, J0NPOC NMOTEepPIeBLIeld, HA3HAYEeHHE CyAeOHO-Me I LIUHCKOI
IKCNEPTHU3bI) OyIeT COUYETATHCH C OTHOBPEMEHHOM NMPOBEPKO MPUYACTHOCTH
onpeae/IeHHOro JINIA (Z0NMPOC ¥ OCBHETEIbCTBOBAHNE I0103PeBaeMoro,
BbIEMKA 0/€K/bl, IPOBEPKA 3asABJICHUA 00 a1M0M M T.11.).

B uucno nepBoHayanbHBIX 11€1€CO00PA3HO BKIIOYATh U TaKWe CJIEICTBEHHbBIC
JICUCTBUS, KOTOpBIE CBSI3aHBI C JIJIMTEIBLHBIMU 3aTpaTaMU BpeMEHH (Ha3HAuCHHE
pPEBU3HI, SKCIEepTU3), JHOO SBISIOTCS HEOOXOAMMBIM YCJIOBHEM IIPOBEICHUS
OPYTUX CIEICTBEHHBIX NEHCTBUM (IOMPOC MEPEN OYHOW CTABKOM, OMO3HAHUEM,
IIPOBEPKOI MOKa3aHU HAa MECTE, MOJIyYeHHE 00pa3OB MePe] IKCIEPTUZ0M).

Ha BBIOOp CIIEICTBEHHOTO JCHCTBUS BIMSIOT U OCOOCHHOCTH KOH(DIMKTHOM
curyaiuu. IIpoTUBOAEHCTBHE, KOTOPOE MHOINA BCTPEYAET CIIENOBATEIb CO
CTOPOHBI OOBHHSEMOTr0, MOJ03PEBAEMOT0 W APYIUX JIHIl, TpeOyeT MpUMEHEHUS
7h(dEeKTUBHBIX CpencTB ero mnpeojoieHus. OT TOro, HACKOJIbKO MPABUIBHO
ompeJieNIeHbl MOTUBBI TTPOTUBOJICUCTBUS M KOH(PIUKTYIOIIETO y4acTHUKA, 3aBUCUT
BBIOOp CJIEACTBEHHOTO JAeiicTBUsl. Hampumep, B HEKOTOPBIX Cilyyasx, HECMOTpPS Ha
CYIIIECTBCHHBIC TMPOTHBOPEUMs] B TMOKA3aHUAX, HEIEICCOO00pa3HO TOPOMUTHCS C
MIPOBEACHUEM OYHOM CTaBKHU MEXIAY OOBUHSIEMBIM U YIUYAIOIIUMU €r0 OJU3KUMHU
POICTBEHHUKAMU, T.K. IIOCJIEAHUE MO/ BIUSIHUEM €CTECTBEHHOTO YYBCTBA KaJOCTH
MOTYT PE3KO M3MEHHUTh CBOIO MO3MIMIO U BOCIOJIB30BAaTHCSI UMMYHUTETOM, YEM

enie OoJibllle 3aTPYAHSAT MOJIYyYEHHE OT OOBUHSEMOIrO MpPaBAMBBLIX TMOKazaHuU. B
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TaKOM CUTyallMd JIy4Yllle [OMbITaThCAd BBIACHUTh NPUYUHBI MTPOTUBOPEUUN C
MIOMOIIBIO JPYTUX CIIECICTBEHHBIX NEHUCTBUM. [Ipu ACHO BBIPAXKECHHOM HEXKEIIAHWUH
CBHUJETENS WM MOTEPIIEBIIETO0 BOCIPOU3BECTH CBOM IOKA3aHUS HA MECTHOCTH B
LEJIIX MX MPOBEPKH, MPOBEACHUE 3TOrO CIECACTBEHHOTO ACHUCTBUS TAKXKE TEPSET
cMmbici. U 31eck Ooliee mpenouTUTENbHBI IPYTHUE CIIOCOOBI TPOBEPKU MOKA3aHUM.
BriOop cliencTBEHHOTO NEMCTBUS 3aBUCHUT, HAKOHEN, U OT MPABUILHOTO
ONpENENICHUs CIIEIOBATENEM IPEAEIIOB J0Ka3biBaHus. Cieayer i, Hampumep,
JOTpalIMBaTh BCEX HAXOJMBIIUXCS B KUHOTEATPE 3pUTEIICH, CTaBIIUX OUYE€BHU/ILIAMU
npectymiieHusa? B Teopum goKa3zarenbCTB MO NpeAenaMu  JOKa3bIBaHUS
NOHUMAIOT TaKoW HEOOXOAMMBIM U JOCTAaTOYHBIA KOMIUIEKC COOpaHHBIX
CIEAOBATEIEM  JOKA3aTeNbCTB, KOTOPBIM  SIBIISIETCS  JIOCTAaTOYHBIM,  T.C.
o0OecreynBaeT JOCTOBEPHOE YCTaHOBIEHWE (DAKTOB, HEOOXOAMMBIX  JUIS
MpaBWIbHOTO  paspemieHuss  gena.  CremoBareibHO, SBHO  M30BITOYHYIO

I/IH(I)OpMaI_II/IIO HYXHO OCTaBJIATH 34 MPCACIaMn JOKa3bIBaHMA.
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I'maBa 3. OcMOTp 1 0CBHIETEJIHCTBOBAHME.

§ 1. Ocmorp.

IlonsitTue M [0Ka3aTeJbCTBEHHOE 3Ha4YeHHe ocMorpa. OcMOTp — 3TO
OCYILIECTBISIEMOE CIIEOBATEIEM B COOTBETCTBUM C IPEAYCMOTPEHHOW 3aKOHOM
IpoLEeaypoil 0OCiieoBaHUE MECTa MPOUCHIECTBUS, KUJIHINA, UHOTO MOMEIICHHUS,
OpeIMETOB M JIOKYMEHTOB B IIEJIIX OOHApY>KEHUs CIIEJOB MPECTYIJICHUS, UHOM,
BBIp@XEHHON B (PU3MUECKUX MpHU3HAKAaX HMHGPOpMAIMK, UMEIOLIEH 3HaYeHUEe IS
nena. OT ocMOTpa, Kak CIEACTBEHHOIO JEUCTBUS, HEOOXOJUMO OTIUYATh OCMOTP
IIPUHAJIEKAIUX IOPUTAYECKOMY N17000% W WHJMBUAYAJIBHOMY
MPEAIPUHUMATEII0 TTOMELICHUN, TEPPUTOPUM M HAXOJAIIMXCS TaM BeEIIEd U
JIOKyMEHTOB, TpeaycMoTpeHHbid cT. 27.8 Koaekca 00 aaMUHHUCTPAaTHBHBIX
IIPABOHAPYUICHUAX. JTO — aJIMHHUCTPATUBHO-IIPABOBAs MEpPA, HAlpaBlICHHAas Ha
YCTAHOBJICHUE AaJMUHUCTPATUBHBIX NpaBOHApYLICHW. bIW3kuM 1O CMBICITY
ABJISIETCSA MPEAYCMOTPEHHBIN 3aKOHOM «O MHJIMLIMK») OCMOTP MPOU3BOICTBEHHBIX,
CKJIaJICKUX, TOPIOBBIX W HWHBIX IOMEIIEHUN, IPYTrUX XpAHWIHIL, H3YyUYCHHE
UMEIOIIMXCS TaM JOKYMEHTOB OpraHu3aluidi W TpaXJaH Ha MaTrephalibHbIC
LIEHHOCTH, ITPOBOJMMBIA OpraHaMH BHYTpPeHHMX Jeil. COoIrmacHO HOBOM peNaKIuu
n. 25 cr. 11 3akona', yka3aHHoe aeiicTBHE PaOOTHMKM MUJIMIUM HPOBOASAT U
HaJlMYUM  JAHHBIX O  COBEpPUIEHMHM HE  TOJBKO  AJMUHHUCTPATUBHOTIO
MIpaBOHAPYIICHMS, HO M MpECTyIUIeHUs, oOiekas ero B (opmy, OIU3KYIO K
npoleccyanbHoO (MIPUCYTCTBUE TMOHSTHIX, MPEICTABUTENS IOPUIUYECKOrO JIHIIA,
WHIVMBHUIYaJbHOTO TPEIIPUHUMATENS, COCTABJIECHHUE IPOTOKOJA, BPYYEHHE €TI0
KOITUU 3aMHTEPECOBAHHBIM JULAM). Takoit OCMOTD, HOCSIUU
«TOJYIPOLIECCYAbHBIN» XapaKTEP, TAKKE HENb3SI OTOXKIECTBISITH C OCMOTPOM,
KaK IpOLECCyaJbHbIM JelcTBUEM, npexycMoTpeHHbiM YIIK. Hanpasnennsiii Ha
aKTUBU3aLMI0O OOpbOBI C HAJIOTOBBIMHM MPECTYIJICHUSIMH, OH OTJIUYAeTCS OT

CJICACTBCHHOT'O OCMOTpAa TEM, YTO IIPOU3BOAUTCSA C LCJIbIO BBIABICHUS OCHOBaHUM

'Cm. Poccuiickas rasera, 2003. 17 nexa6ps.
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Uit BO30YXKIeHUs  yrojgoBHoro gnena. Ilo cymecTtBy — 3TO  Takxke
aJMUHUCTPATUBHO-IIPABOBAs Mepa.

Cr. 176 VIIK ycranaBnMBaeT, YTO LEJIbIO OCMOTPAa MOMHMO OOHApYXEHUS
CJIEJIOB TPECTYIUICHHUSI, SIBISICTCS BBIICHEHUE IPYTHX OOCTOATENHCTB, MMEIOITUX
3HaueHue s gena. K mociaeaHMM  MOXKHO — OTHECTH  OOCTOSITENIHCTBA,
XapaKTEPU3YIOIINE XOJI U MEXaHU3M MCCIEAYEeMOro COOBITHS (MyTH MOAXOAa K
00BEKTY, OTXOJ]a OT HEro, YAAJIEHHOCTb 3/IaHUs OT COCEIHHUX CTPOCHHM, XapakTep
paspylieHUd ¢ TIOBPEXKICHUN, YKa3bIBAIOIIUX HA BO3MOXKHO MPUMEHCHHbBIC
CpencTBa, MPENoNaraéMbplii MapuipyT JBMKEHUS auna U T.J.) OCHOBHOM
MO3HABATEJILHOW Omepalfeii, onpeaensone cnenupuky OCMOTpa, SBISETCS
HaOMIoIeHNe, T.€. IpeAHAMEPEHHOE BOCIPUSATHE OOBEKTA C LETbI0 €ro U3yUeHHUS.
Ho MoryT nmpumeHAThCS U NpHUEMbl U3MEpPEHUs, CpaBHEHUSs, skcrnepumeHTa. K
MOCJEAHUM OTHOCSITCSI TaKh€ Mephl 00CJIeIOBaHUSI OCMATPHUBAEMBIX MOMEIIICHUH,
KOTOPBhIE€ HA3bIBAIOT «OCMOTPOM pyKaMu»: TpOBEpKa, (YHKIUOHUPYET JU
AIIEKTPOOCBEIIECHUE, Ta30CHaAOKEeHHE, paboTaeT M TeleOH, 3aKPhITHI JU JIBEPH,
IIMUHTAJIeThl HA OKHAX M T.II.

Kak u moboe apyroe ciieJCTBEHHOE JEHCTBUE, OCMOTP MOXET MPOBOAUTHCS
JUIIb TPU HAIWMYUA (PAKTUYECKUX OCHOBAaHUM, T.€. JAHHBIX O BO3MOXXHOCTHU
JOCTUXKEHUS ero 1eye. [[ns storo HeoOXonuMo yOeIUThCs, YTO MECTHOCTD,
KWINIIE, WHOE TOMEINICHUE — SBISIOTCS MECTOM IPOUCIICCTBUS, JMOO WHBIM
00pa3oM CBS3aHO C UCCIEAYEMbIM COOBITHEM M, CJIEIOBATEIBLHO, MOTYT COXPAaHUTh
Ha cebe cneapl. DOpPMAIBHOTO OCHOBAaHMS, T.€. BBIHECEHUS ClieJlOBaTeIeM
MOCTaHOBJICHHUSI, 3aKOH He TpeOyeT. VICKiItoueHne coCTaBlsIeT OCMOTP U BbIEMKa
MOYTOBO-TeNIeTpadHBIX OTIPABICHUM, a TaKKE U OCMOTP KWIHIIA, JJISI KOTOPOTO
HEOOXOUMO ITOCTaHOBIICHHE cyabH (4. 1 cT. 165, 4. 2 cT. 185).

B OonbmmHCTBE CilydaeB OCMOTP SIBISIETCSI HEOTJIOKHBIM  CJIE/ICTBEHHBIM
JEUCTBUEM U TIOATOMY OH JOJKEH MPOU3BOAUTHCA O€3 OTjarareiibcTBa C TEM,
9TOOBI HE JIOMYCTUTh yTPAThl WM YHUUTOKCHHS clenoB. [IpakTuka moka3bIBaeT,
YTO OCMOTP - BBICOKOI(D(PEKTUBHOE CPEACTBO PACKPBITUS MPECTYIUICHUS U

oOecIieueHus BCCCTOPOHHOCTHU  pacClICAOBaHHsA, T.K. II0O3BOJIICT IIOJIYUYUTDH
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oOmupHyt0 wuHpOpMaIio 00 wuccieagyeMoM coObituu. [lpuctymass k Hemy,
CJIEZIOBATEIIb, JOJKEH XOTS Obl B OOIIMX YEpTax BBIIBUHYTh BEPCHUIO O CYLIHOCTHU
ATOrO COOBITHS, ONPEAEIIUB 3TH I'PAHULIBI OCMOTpA. Pe3ynbrarel ocMOTpa ciyKar
OCHOBAaHUEM JUIsl BBIABIDKEHHs Ooyiee KOHKPETHBIX CJEICTBEHHBIX BEPCUN H
nepexoja K pa3BepHYTOMY IUJIAHUPOBAHMUIO. AHANU3 CIEICTBEHHBIX OLIMOOK
yOeIUTENbHO CBUJIETEIBCTBYET O TOM, YTO OTPULIATEIBHBIN UCXO/ Pacciel0BaHuUs
4acTo TOPOXKJIEH HECBOEBPEMEHHBIM, HEKAau€CTBEHHBIM, IOBEPXHOCTHBIM
IPOBEJIEHUEM OCMOTPA.

JloKa3aTebCTBEHHOE 3HAaYEHHE OCMOTpPA COCTOMT B TOM, YTO COCTaBIICHHBIN
0 €ro pe3yibTaraM IPOTOKON SIBISETCS OOHUM U3 BUJIOB J0Ka3aTeibCTB,
npenycMoTpeHHbIX 4. 2 ¢T. 74 u cr. 83 YIIK. Kpome TOro, oOHapyXeHHbIE IpH
OCMOTpPE IPEAMETHl MOTYT OBbITh MPHU3HAHBI BEIIECTBEHHBIMHU JI0Ka3aTeIbCTBAMHU.
OTu 1Ba BUJA J0KA3aTeNIbCTB TECHO B3aMMOCBS3aHbI: OTCYTCTBUE OJJHOTO BEAET K
1oTepe J0Ka3aTeIbCTBEHHOr0 3HaueHUs Ipyroro. Ho u mpoTOKOM U BEIIECTBEHHBIE
J0Ka3aTeiabCTBa, a TaK)K€ W3TOTOBJICHHBIE IIPU IMPOBEIEHUU OCMOTpa H
npujiaraéMble K TMPOTOKOIY IUIAHBI, CXEMbl, M3TOTOBJIEHHBIE (POTOCHUMKH,
KMHOQWIBMBI U BUAEO3AMUCH, , MOTYT CTaTh JOMYCTUMBIMHU JOKa3aTeIbCTBAMU
TOJILKO TPU HEYKIOHHOM COOJIONEHUHU MpPOLEAYpbl OCMOTpa U (PUKCALUH €ro
PE3YABTATOB.

Buabl U npoueccyaibHbIii OPAAOK ocMOTPa. 3akoH (CcT. 176) onpenensier
nepeyeHb 00bEKTOB OCMOTPA, BBIIEIISAS 3TUM €0 OCHOBHBIE BUJIbI. JTO:

a) OcMoTp MecTa mpoucuecTBUA. MecTo MPOUCIIECTBUS — ATO Y4YacCTOK
MECTHOCTH, TEXHHUUYECKOE COOPYKEHHE WIM MOMEIIEHUE (JKUI0€ U HEXWIIOE), Ha
KOTOPOM OOHApY>KEHbI MPEAMETHI U CIIEbI (TPYM, Cliebl O0PHOBI 1 CAMOOOOPOHHI,
B3JIOMa XPaHWIMIL, TPAHCIOPTHBIE CPEJACTBA, OPYKHE W T.II.), YKa3blBalollue Ha
BO3MOXHO€ COBEpILEHUE MPECTYyIUIEHHA. MecTo MpOUCIIECTBUS  HEJb3s
OTOXKJECTBIISATh C MECTOM COBEPIUEHUS MPECTYIUICHUS, T.K. CIEAbl MPECTYIUICHHUS
MOTYT OBITh MPECTYIHUKOM YyHaJIeHbl C MOCIEAHETO M MEePEeMEIICHbl Ha JIPyroe
Mecto. OcMOTp MecTa NpOUCHIECTBUS, OyAyyd HEOTIOXKHBIM CIIEJICTBEHHBIM

J_ICI\/'ICTBI/IGM, B ClIydadx, HC TCpIAIIHUX OTiIararcjiibCrBa, IMPOBOAUTCA W 1O
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BO30YXCHUS yroJoBHOTO jena (4. 2 cT. 176). B aToMm ciyuyae pe3ynsrarsl ocMoTpa
MOTYT CTaTh OCHOBAaHUSAMHU K BO30Y>KJICHUIO YTOJIOBHOTO JIea.

0) OCcMOTp MECTHOCTH, HE SBJISIOLIEH MECTOM MPOUCIIECTBUSA. B HEKOTOPBIX
CiIydasix OCMOTPY TOABEPraeTCs MECTHOCTb, CBS3aHHAS C COOBITHEM KOCBEHHBIM
oOpa3oM (Hampumep, OCMOTpP CXpOHA, TIJI€ CKpBIBaJCS MpeArnojaraeMbli
MPECTYITHUK, 00CIICIOBAHNE TEPPUTOPHH, SISl BBISIBICHHS MTYTEH MOAX0Aa B 0TX0/1a
K MECTY MPECTYIUICHUS U T.I1.).

B) Ocmorp :xuauma. [Ipu ero mnpoBeACHHH CIIEAYyeT WCXOAWTh W3
KOHCTUTYITMOHHOTO TIOJOXKEHUS O HEMPUKOCHOBEHHOCTHU JKUJIUIIE, COIJIACHO
KOTOPOMY HUKTO HE BIIPaBE MPOHUKATH B KIIJIUIIE MPOTUB BOJIU MPOXKUBAIOIIUX B
HeM juil. Hepeako stu nwima, Oymydw MOTEPIIEBIIMMH, HE BO3Pa)KalOT IMPOTUB
OCMOTpa KUJIOTO TIOMEIIEHUS, SIBISIFOIIIETOCS MECTOM TPOUCIIECTBHUS, MOCKOIBKY
MPECTYIUICHUE TMOCATAI0 Ha UX MPaBOOXpPaHSIEMbIC MHTEPECHI (Kpakw, rpadexHw,
MOCATATeNIbCTBA HA IMYHOCTH U T.J.). B clydasix Bo3paskeHU MPOTUB OCMOTpa (UX
OOBIYHO 3asBIISIOT MOAO3PEBAEMble, HE JKENAIolue, 4TOObl OCMOTPOM ObLIH
OOHAapYKEHBI CJIEJIbI, YIMYAIOIINEe UX B MPECTYIUICHUH) OH MOXET MPOW3BOIUTCS
TOJILKO Ha OCHOBaHMH CyaeOHoro pemenus (1. 4 4. 2 cT. 29).

Crnenyert, oHaKo, 3aMETUTh, YTO B 3TOM cliydae oOpalleHue clefoBareis K
JUIaM, TTPOKMBAIOIIAM B JKAJIOM TIOMEIIEHUH U HE KEJIAIOIINM TIPOBEJCHUS B HEM
OCMOTpa, pacKpbIBaeT HamepeHwus cienoparens. [Ipu oOpamennn ciemoBaTens B
Cyl 3a pa3peuieHHEM Ha OCMOTpP MEXAy OObSBICHHUEM OO0 OCMOTpE U €ro
(akTHUEeCKUM TPOBEACHUEM 00pa3yeTcs BPEMEHHOW WHTEpBaj, BIIOIHE
JOCTaTOYHbIN JUIsl TOrO, YTOOBI BO3paXkalolIUWe IMPOTHB OCMOTpA JHUIA CMOIVIH
YHUYTOXKUTH YIUKH. DaKTHYEeCKH CKIAIbIBACTCS CHUTyallUs, KOTJAa OCMOTP
OKa3bIBAETCS CIICJICTBEHHBIM JICHCTBUEM, HE TEPISIIIIUM OTIaraTeiabCcTBa, T.€. KOTaa
OH MOXET MPOM3BOAUTHCS 0e3 paspemieHus cyna. Ha mpakTuke MMEHHO TakuM
o0pa3oM paspemaeTcss KOJUIU3HWS MEXKIy HOPMAaTUBHBEIM TMPEANHCAaHUEM W
PEaTbHOCTHIO.

r) OcMOTpP HHOro mnoMemeHHs. TakOoBBIM MOXET OKa3aTbCs HEXHUIOEe

IMOMCHICHHUC OKa3aBIICCCSA MCCTOM IIPOUCIICCTBHUA, HO TAKXKC H IMOMCHICHHC HC
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ABJISIOLIEECS HMU SKWIMIIEM, HHM MECTOM IPOMCIIECTBHUS, HO HHBIM 00pa3oMm
CBSI3aHHOE C OOCTOSATENIbCTBAMH, MOUICKAILMMHU JI0Ka3bIBaHUIO (HAIpUMED, rapax,
HaJ[BOpHAs MOCTPOIiKa, HE MPHUCIIOCOOIIEHHBIE JJIS KUJIbs, HO OBIBIINE MECTOM, TI€
IIPECTYIIHUK KapayJIWJI CBOIO JKEPTBY, 3€PHOXPAHUIUIIE, CKIIA, OCMAaTpPUBAEMBbIE C
LEIbI0 BBISICHEHUS! YCJIOBUUI XpaHeHHUs LieHHOcTel). OOBbEKTOM OCMOTpa MOXKET
CTaTh U CiIyx)eOHoe nomernieHrue (ouc) To Wi MHON OpraHu3anuu (Hampumep,
JUIsL W3YYEHUS CIIE0B IPOHUKHOBEHHUS NPECTYIIHUKOB, M TOrAa 3TO — MECTO
IIPOUCILECTBHUS, a TAKKE CPEIACTB KOMMYHUKAIMU, MECT PACTIOJIOKEHHS OTIEIbHBIX
COTPYAHMKOB, JIOCTYMHOCTH HOCETUTeNed M T.a1.). OCMaTrpuBaTbCsi MOXKET H
TOPrOBBIN MOJYJIb, IIAJIATKA, IPUHAJICIKALIUE HE OPTAaHU3ALMH, @ YACTHOMY JIUILY.
¢) OcMoTp npeaMeroB U J0KYMeHTOB. O0bEeKTOM 0CMOTPA MOI'YT CTATh
opyaMs NPeCcTYIVIEHHs U OCTABJICHHbIE HMU MaTepHAJIbHbIE CJIebl,
o0Hapy:KeHHbIE HA MeCTe NMPONCHIECTBUSA; THYHbIe (00pOHEeHHbIEe
MPECTYNIHMKOM) M UHbIE JOKYMEHTBI, KOTOpPbI¢ B CHJIy MeCTa UX 00HAPYKEHUSA
MOT'yT OBITh IPU3HAHBI BEIIECTBEHHBIMHU 10KA3aTeJIbCTBAMM, TPAHCIIOPTHHIE
cpeAcTBa (ABTOTPAHCHOPT, NMOABUKHBIN COCTAB, peYHbIC M MOPCKHE Cyaa,
camoJieThbl) Ha MecTe apapuil. CBoeoOpa3HbIM NPeaAMeTOM, MOMJIEKALMM
O0CMOTPY, AIBJISIOTCS »KMBOTHBIC WJIM UX TPYNbI (KOrxa Heo0XoaumMo
O00HAPYKUTH HUX BJIAJEJbLA 110 KIelMY, 0c00bIM IpuMeramM). OcMoTp 3THX
00bEKTOB OCYLIECTBISIETCH B X0/1€¢ «OCHOBHOI0» ocMoTpa. Ho ecim 3T0
OKa3bIBACTCS 3aTPYAHUTEIbHBIM BCJIEACTBHE 00JIbLIOI0 KOJIUYECTBA
HU3BATOr0, OCMOTP KOTOPOro NMoTpedyer AJIUTEeJbHOI0 BpeMeHU, HJIH
OTCYTCTBHSI COOTBETCTBYIOIIMX YCJIOBHH JJIs1 0CMOTPA HA MeCTe
(Heo0X0AUMOCTDH NMPHUBJIEYD CIEHATUCTA, I0103PeBAEMOr0, IPUMEHUTH
TeXHUYECKHE CPeACTBA U T.II.) - OCMOTP NPEAMETOB U JOKYMEHTOB MOKeT
CTaTh CAMOCTOATEIBLHON Pa3HOBHIHOCTHIO OCMOTPA.
Takoe K€ TIIOJNOKEHNE CKIAIbIBACTCS B ClIy4dasX, KOIZAa NPEIMETHI M
JOKYMEHTBI OBLIM U3BSTHI B XOJI€ JPYTUX CIIECACTBEHHBIX JIEHCTBUI: MpU OOBICKE,
BBIEMKE, HO HE MOJIBEPraIiCh OCMOTPY JIN0O, KOTJa OHH, B MOPSAJIKE peau3aluu

CBOHUX IIpaB, OBLIH MNpCACTABIICHBI ITOTCPIICBIINM, ITOAO3PCBACMBIM, 06BI/IH$ICMBIM,
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WX 3aIIUTHUKAMU U APYTUMH YYaCTHUKAMU JIJISl PUOOIIECHUS K YyTOJIOBHOMY JEITy
(4. 2 u 3. ct. 86). OcMOTPOM JIOKyMEHTOB, KaK pPa3HOBUIHOCTHIO OCMOTpA,
ABIA€TCS  (PAKTUYECKM W OAUH M3  DBJIEMEHTOB  CIIOXKHOIO  KOMIUIEKCa
MPOLECCYANbHBIX JCUCTBUM, MMeHyeMoro «HanoxkeHuem apecra Ha ITOYTOBO-
TenerpadHbie OTIPABICHUS, UX OCMOTP U BbleMKa» (CT. 185).

e) OcmoTp Tpyna. Jta pa3HOBUIHOCTh OCMOTpa periameHTupoBaHa B YIIK
OTIEJNBHO OT JPYTHX, BBUAY HEOOXOAMMOCTH COONIONEHUS MPU OCMOTpE psiia
cnenuduyeckux mpaBuil (cT. 178). ImaBHOEe U3 HUX — 00s3aTeNbHOE y4acTHE B
OCMOTpE CIeMAINCTa — CyAeOHOTO0 MEIWKa WM HWHOTO Bpada. OTH JIHIA
BBICTYNAIOT HE OJKCcOepTamMu (Jaxe €ecid IO JOJDKHOCTH OHU HMMEHYIOTCS
TaKOBBIMHM), a crienuanuctamu (ct. 168). OcMoTp Tpyna MOXET ObITh 3JIEMEHTOM
OCMOTpa MeCTa MPOUCHIECTBUS, HO €CJIM TPYH yOaJ€H C HEro 1o TeM WU HUHBIM
NpUYMHAM (PaHEHBIM JOCTaBJE€H B Je4yeOHOE YUPEKIEHHWE U TaM CKOHYaJCH,
TpeOOBAJIOCH CPOYHO IPOBECTH B MOpIe BCKPBITHE TpyHa Uil ONpeaeieHUs
OPUYMH CMEPTH U T.II.) OCMOTp TpyHa CTaHOBUTCA CaMOCTOSITEIbHOM
Pa3HOBUJIHOCTBIO JIAHHOIO CJIEJACTBEHHOTO JIEWCTBHS, IPOBOJAMMOIO TaM, Ky/la OH
IIEPEMEILIEH.

TakoB %€ M OCMOTpP SKCTYMHUPOBAHHOIO Tpyna. JKCryManusi (M3BJIECUCHHE
Tpyla M3 MeCTa 3aXOpOHEHUs) O00NagaeT psAOM MPU3HAKOB CIIEICTBEHHOIO
NEUCTBUS (HAPUMEP, BBIEMKH): O €€ IMPOU3BOACTBE BBIHOCUTCS MOCTAaHOBJICHUE,
MPUCYTCTBYIOT TIOHSATBIE M CIEHHUATUCT-MEIUK, COCTABIISIETCS  IPOTOKOJI
skcrymMauuu. Ho, kak yke oOTMedanoch, HJKCIyMalus HE MOXKET CUHMTaThCs
CJIEICTBEHHBIM JIEWCTBHEM, T.K. HE o0ONazaeT €ero DIaBHBIM MPU3HAKOM —
MOJlyYeHHUEM JI0Ka3aTeIbCTBEHHON WH(pOpMalKu, UO0 pe3ylbTaThl SKCTyMalluu
camMu 1o cebe J0Ka3aTeNbCTBEHHOW IIEHHOCTH HE UMEIOT. Takas wHopMaius
MOXKET OBITh BBISIBIIEHA MPH OCMOTPE IKCTYMUPOBAHOIO Tpyma (JIuMOO0 TMpH ero
OIO3HAHUH, SKCIIEPTHOM UCCJIEI0BaHUH, NTOJIy4eHHH o0pa3uoB). [1o 3Toi npuunne
AKCTYMAIMIO CJIEIYET pacCMaTpUBaTh KaK HEOOXOJUMYIO MPEANOCHUIKY OCMOTpa
b0 APYroro ciaeacTBEHHOro AercTBus. 110 HpaBCTBEHHBIM COOOpaKEHUSIM MpU

AKCTyMallMd  JIOJDKHBI  COOMIOAThCs  0COOble  TpeOOBaHUS:  YBEIOMIJICHUE
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POJICTBEHHUKOB, IMOJIYYEHHE UX COMNIACUS HA SKCTYMAIMIO, a MPH HECOITIaCUU —
nosnydeHue paspemienue cyaa. CormnacHo cr. 178 YIIK pacxonbl 1o sKCryMaiuu
BO3JIaratoTCsl HA POACTBEHHUKOB.

[Ipouenypa ocmoTpa OOCTOATETHLHO pErTAMEHTHPOBAHA 3aKOHOM U
o0OecreynBaeT JOMyCTUMOCTD MOIYYEHHBIX MPU OCMOTpE J0KazareiabcTB. OOmmm
JUISL BCEX BHUJOB OCMOTpa SBIsieTCsl TpeOoBaHHE 00 00s3aTeIbHOM Y4YaCTUH
MOHSTHIX, KOTOPbIE BBI3BIBAIOTCA I YAOCTOBEpPEeHHs (akTa MpOU3BOACTBA
CJIEICTBEHHOTO JIeHCcTBUsA, ero xoma u pesynsratoB (4. 1 cr. 170). B
uckmountenbHbix cinydasx YIIK PO (B ommune or YIIK PCOCP) nomyckaer
BO3MOXKHOCTb OcMOTpa 6e3 moHAThIX (4. 3 cT. 170). Takumu sSBISIOTCS OCMOTpP B
TPYAHOJIOCTYITHON MECTHOCTU MPU OTCYTCTBUU HAMJIECKAIIUX CPEACTB COOOIICHUS,
IpU OMACHOCTH IS KU3HU W 370poBbs Jrofed. [logoOHas cuTyammst MOXET
CJIIOXKHUTBHCSI, KOTJa OCMOTP MECTa MPOUCIICCTBUS MPOU3BOJATCS B BHICOKOTOPHOM
MECTHOCTH, Ha KOTOPYIO MOXHO TOJHATHCS JUIIL C MPUMEHEHUEM IPHUEMOB
anbIMHU3MA, OO0 B YCIOBUSIX O€3M0pOXKbs (BECEHHSAS pacIyTHIlA, Pa3liUB PEK,
CHEXXHBIE 3aHOCHI), JJISI TPEOJIOJICHHS] KOTOPOH Hy»Ha COOTBETCTBYIOIIAs TEXHUKA,
a ee HeT, B CJIOXHOM METeopoJIoTHUecKor oOcTtaHoBKe (mypra). CnemoBarensb,
KOTOPBIN JOJKEH MPUOBITH HA MECTO TTPOUCIIECTBUS, BRIHYXIEH BOCIIOIB30BaATHCS
TaKMUMH TOAPYYHBIMU CpEICTBaMHU (BEpPXOM, Ha JbDKax M T.II.), TpeOoBaTh
MCIIOJIb30BaHUS KOTOPBIX VISl JOCTABKHU MOHSTHIX OH HE BIpaBe. MOXeT oKazarhcs,
4TO0 B OE3MIOAHOW MECTHOCTH, IJI€ COBEpPUIEHO MPECTYIUIEHHWE, BOOOIE He
MIPOKUBAIOT JIFOJIU, KOTOPHIX MOXXHO OBLIO OBl MPUITIACUTH B KAYECTBE MOHSTHIX.
OnacHOCTh ISl KU3HU M 370POBbS TIOHATHIX MOXET BO3HUKHYTh KaK B
MEPEUNCIICHHBIX BBIIIE CIIy4yasx, TaKk U BCIEJICTBHE MPOBEICHHUS OCMOTpa B
YCIOBHSIX  BOOPY>KEHHOTO KOH(JIMKTA, JMOO BO3MOXHOTO  BOOPYKEHHOTO
CONPOTHUBIICHHUS] KPUMHHAJIBHBIX 3JEMEHTOB, HAXOJAILIMXCS B OCMAaTpPUBAEMOM
nomenieHnd. OJHAKO TMOCJE YCTPAHEHUS OIMACHOCTH IMOHATHIE JIOJKHBI OBITh
JIOTIYIIIEHBI K IPOBEICHUIO 0cMOTpa. O mpUurnHaX 0CMOTpa 0€3 TOHSTHIX JeIaeTCsI

OTMCTKa B IIPOTOKOJIC, a4 XOJ OCMOTpa (bHKCpreTCH C IIOMOIIBIO BHUIACO3AIIMCH,
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€CJIN K€ €€ MPUMEHEHHE HEBO3MOXHO — 3TO OOCTOSITENIbCTBO TAKXKE (PUKCUPYETCSI
B [IPOTOKOJIE.

[ToMHMO MOHATHIX B OCMOTPE MOXKET y4acTBOBATh U S APYTUX JIUL. TakoBBbI:

a) Cneruanuct. Y4acTBys B OCMOTpPE OH BBINONHSICT (DYHKIMIO HAay4HO-
TEXHUYECKOrO IOMOIIHMKA CIEAOoBaTess, OKa3blBasi €My COJACHCTBUE B
OoOHapy»XEHUH, 3aKPEIJICHUU U U3bATUU J0Ka3arenabcTB (4. 1 cT. 158). B ocmotpe
TpyIa y4acTByeT CyAeOHO-MEAUIIMHCKUN JKCIIEPT, a MPU HEBO3MOKHOCTH — Bpad.
K ocMoTpy MOryT mpuBIE€KaTbCcsi U JIpPYyrue CHEIHUAaIMCThl, CIOCOOHBIE OKa3aTh
CONCHCTBUE CIIENOBATENI0 B TOJIYYEHUU JIOKA3aTeJbCTB: KPHUMHHAJIUCTHI,
ABTOTEXHHUKH, TOBAPOBEJbI, CICIHAIUCTBI 1O B3PHIBHOMY €y, aBUAIMOHHBIM
MPOUCIIECTBUAM U JIp. JIMIIb PU OCMOTpPE Tpyla y4acTHE CHEeHaInCcTa — MEIUKa
o0s13aTeNbHO. B OoCTallbHBIX Cllydasx pelieHue O BhI30BE CHEIHAIMCTA 3aBUCUT OT
CTENIEHU BJIAJICHUS CIIEIOBATENsl COOTBETCTBYIONIMMU MPUEMaMU OOHAPYXEHUS U
3aKpEMJICHUs JI0Ka3aTeIbCTB.

0) Okcrept. Ero yuactue B 0CMOTpe BO3MOXKHO 1O €ro XoaaTacTBy (1. 3 4. 3
cT. 57). Ponb skcriepra HE COBNAJNAET C POJIbIO CHEIHAIMCTa U COCTOMT HE B
COJICCTBUU CJIEIOBATENIO B MOJTYUYECHUH JOKA3aTelbCTB (CT. 58), a B BBISIBICHUU (C
NOCJIEAYIONIUM  OTPAKEHHEM B  MPOTOKOJIE  OCMOTpa)  OOCTOSITENBCTB,
CYLLECTBEHHBIX JJIs1 MOCIEIYIOIEN a9l UM 3aKJIFOUEHUSI.

B) OOBUHSIEMBIH, TTOI03PEBAEMBIH, TOTEPIIEBITNN, CBUIETENh. ITH YIaCTHUKU
MPUBJIEKAIOTCA K OCMOTPY JMOO MO WX XOJATahCTBY, JUOO IO YCMOTPEHHUIO
cienoBaresisi, HO ¢ UX comiacus. B Xope CIeICTBEHHOro AEHCTBUSA OHU JIMOO
CIIOCOOCTBYIOT CBOMMHM TOSICHEHUSIMA YTOYHEHUIO TPaHUI] OCMaTPUBAEMOTO
oObekTa (MecTa MpOUCHIECTBUS), MO0 YKa3bIBalOT HAa Y3JIOBBIE TOYKH COOBITHS,
4YTO O0JeryaeT MOUCK CIIEAOB, WJIM Ha HM3MEHEHHs, KOTOpble NPOU3OILIN B
00CTaHOBKE, YTO BaXXHO ISl oOecreueHus: 00beKTUBHOCTH ocMoTpa. Kpome Toro
MPUBJICUCHUE OTUX JIUI[ IeJeco00pa3HO JJisi TOro, 4ToObl yOeauTh HX B
OOBEKTHUBHOCTH OCMOTpa M 3aleyaTieHUuH ero pe3ynsraroB. [Ipu sTtoMm ciemyer

HMCTb B BHAY, YTO 3aKOH HC 00sI3BIBACT HX Y4aCTBOBAaTb B OCMOTPE MU OaBaTb
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Kakue-11u00 mosicHeHus. [1o3ToMy MX HpUBIEUEHHE K OCMOTPY LEIecCO00pa3HO
IIPU SICHO BBIPAXKEHHOM JKEJIAHUH COTPYAHUYATh CO CIIEJOBATEIIEM.

Ecim kK ocMOTpy mpHBJI€UEHBI MOAO3PEBAEMbIA WM OOBUHSAEMBIM, a TaKxKe
€CIIM OCMOTp MPOBOJMJICA MO MX XOAAaTalCTBaM WJIM XOJATalCTBY 3alUTHUKA,
Y4acTBOBATh B OCMOTPE MOXKET TAK)KE UX 3alIUTHUK (1. 5 4. 1 cT. 53).

r) ITo xomaraiicTBy moTepneBUIEro, IPa)KJaHCKOTO UCTIA, UX MPEICTaBUTENEH
B OCMOTPE MOTYT y4aCTBOBaTh KAK OHU CaMH, TaK U UX IPEICTABUTEIN — aJIBOKATHI
U WHBIE JIUIA, a TaKXKe 3aKOHHbIE NpeacTaBuTenu (cT. 42, 44, 45). Bee atu nuiia,
y4acTBYSl B OCMOTpE, BBIMONHIIOT (YHKIIMH, BBITEKAIOIMINE W3 WX IMPABOBOTO
craryca.

n) IlpencraBuTens aAMUHUCTPALIMM OPTaHU3ALMM, B KOTOPOIl MPOU3BOIUTCS
ocmotp. Ilo cmpicay 4. 6 c1.177 310 NMUII0 00s3aHO ydacTBOBaTh B ocMoTpe. Ho
€CIM ydacThe ero oOecCleyuTh HEBO3MOXKHO — OO0 3TOM JeNaeTcs 3aluch B
IIPOTOKOJIE.

e) [Ipu ocmoTpe xuivia JAOKHO NMPUCYTCTBOBATh JIMIIO, MPOXKUBAIOIICE B
KWINILE, TU00 COBEPIICHHOJETHHE YJIEHBI €r0 CEeMbH, a MPHU HEBO3MOXXHOCTHU
ATOro (HarpuMep, €IMHCTBEHHBIA MPOKUBAIOIIUNA HAXOAUTCA MOHA CTpaxein) —
NPEACTABUTEINN KUJTUIIHBIX YUPEXKICHUN WINM MECTHOW aIMUHUCTPALUU.

*®) B ocmorpe MOryT Takke Y4yacTBOBaThb MPOKYpOp, HayaJbHUK
CJIEICTBEHHOTO OTJ€Ja, OCYUIECTBISASI MPU ITOM PYKOBOACTBO CJIEJCTBEHHBIM
JIEUCTBHUEM, a TAKXKE COTPYAHUK opraHa ao3HaHus (1. 4 4. 2 ct. 38) 11 oka3aHus
CONCHCTBUA cleAoBareiato (B OXpaHE MecTa MPOMUCIIECTBUSA, IPECEUCHUU
OPOTUBOJACUCTBUSL OCMOTPY, a TaKXe i1 OIEpPaTUBHOIO COIMPOBOXKICHUS
OCMOTpA).

[ToHATBIM U BCEM APYrUM IMPHUBIEKAEMBIM K OCMOTpPY JIUIIAM NEPE] HaYajIoM
OCMOTpa Pa3bsICHAIOTCS WX MpaBa M OO0S3aHHOCTH, a TAKXKE MOPSAIOK MPOBEICHUS
ocMmotpa (4. 5 ct. 164 VIIK).

N3 cka3aHHOro BUAHO, YTO BCEX YYACTHUKOB OCMOTpPA MOXKHO TMOAEIHUTH Ha
o0s13aTenbHBIX (ClieqoBarelb, MOHATHIE, Bpau IPU OCMOTpPE TpyMa, NPeACTaBUTEND

aIMUHUCTPALINM, BIAJEICl] >KUAJOTO IOMENIEHUs]) U HeoOs3aTeNbHbIX (BCE
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OCTaJIbHBIE), KOTOpBIE MPUBJIEKAIOTCS K OCMOTPY IO HX XOAaraiicTBaM WU IO
YCMOTPEHHIO CIIEA0BATENS.

Kak m npyrue ciencTBeHHble ACUCTBHS OCMOTP IPOBOAUTCA B JHEBHOE
BpeMsi. OJIHAKO YUMTBIBAsI €r0 HEOTIOXKHBIA XapaKTep, B CIydasiX, HE TEPISALIUX
OTJIarareyibCcTBa, OCMOTP MOXET MPOU3BOJIUTHCS U B HOUHOE Bpems (4. 3 cT. 164
VIIK). B »3Tux ciaydasXx OCMOTp KWIMIIA MOXET IpPOU3BOAUTHCS U 0e3
paspelieHns Ccyfa, HO C MOCIEAYIOUIMM YBEIOMJIIEHUEM €r0 O IPOHU3BEICHHOM
ocMoTpe (4. 3 ct. 165). K He TepmsmuM oOTIaraTeiabCTBa, CIEAYEeT OTHECTH
00CTOATENbCTBA, TPEOYIOLME HEMEJICHHOTO OOCIIEAOBAaHUS KIIUIIA UM HUHOTO
noMenieHus. TakoBbl cllydad, KOrja HOpOMEIJIEHHE C OCMOTpoM: 1) rpo3ur
BO3MO)KHOCTBIO YHUUYTOXEHUS 3al0J03PEHHBIM JHUIOM CJIEI0B MPECTYIUIEHUS, 2)
MPOJOIKCHHST TPECTYNMHBIX JCUCTBUI (HApUMEpP, W3TOTOBJICHUS (PabIIUBBIX
J€Her), 3) TpensTCTBYeT 3aJepKaHUI0 MOJ03PEBAEMOI0, CKpPBIBIIETOCS B
ITOMELICHUU.

HenocpencTBeHHbIM  cOoaepKaHUEM OCMOTpa SIBISIETCS  OCYLIECTBIISIEMOE
OpraHoM paccliefJoBaHusl OOcieoBaHuE OOBEKTOB OCMOTpa Ha OCHOBE
HaOmoneHus. [lomumo HaOIrONEHUs MO3HABATENbHAS JESTENBHOCTh CIIEI0BaTEeNs
OpU OCMOTpE, BKJIKOYAET WU APYrM€ NPUEMBI BBISBICHUS CJIEAOB, TAKUE KaK
U3MEPEHUE, CPaBHEHME, OJKCIIEPUMEHT. 3ajada CJleAoBaresis COCTOUT B
TIIATEIPHOM HM3YyYEHHUH MECTa IMPOUCIIECTBUS, APYTUX OOBEKTOB, MOJICKAIIMX
ocMmoTpy. OH AOKEH ObITh MPEAEIbHO BHUMATEIbHBIM U HE MIPOIYCTUTh JeTajei,
KOTOPbIE MOTYT UMETh OTHOILIEHHE K COObITHIO. [Ipr 3TOM HEOOXOAUMO IMOMHUT,
YTO 3HAYUMBIMU [Ji JieJla MOTYT OKa3aTbCd JETald, Ha MEPBbIM B3IVISA
BTOPOCTENEHHBIE, HA CBsI3aHHbIE ¢ coObITHEM. KpurepueM orbopa Takux aerasnei,
T.6. OCHOBOH CYyXIeHHS 00 HMX OTHOCHUMOCTH, CIYKUT BEpPCHS O CYIIHOCTH
COOBITHS, JOCTATOYHO IIMPOKO OXBATHIBAIOIIAS BCE BO3MOXKHBIE €r0 OOBSICHEHUS.
KpuMuHamuctukoil  paspa®oTaHbl ~ pa3jiMyHble  METOABl  0OCIIEIOBaHUS
(KOHIICHTPUYECKUH, SKCIIEHTPUUECKUI U Ip.), 00eCIeYynBaIOIIe BCECTOPOHHOCTD
M THIATEJIbBHOCTh OCMOTpPA, T.€. €ro NOJHOTY. [IpuMEHStoTCS W pas3IndHbIE

KPpUMHUHAJIUCTUUCCKHUEC IMPUCMbI: ITOUMCK MAJIOBHUJUMBIX CJICAOB HOCPEACTBOM HX
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ONbUICHHS, OCMOTP B KOCONAQJAIOlIeM CBETE, MPUMEHEHUE [OUCKOBBIX
TEXHUYECKUX CPEJICTB U T.J.

@uxcauus pe3yabTaToOB OCMOTPA, OCYLIECTBISECTCS IyTEM COCTABICHUS
MIPOTOKOJIA ¥ TIPUOOIICHUSI K HEMY TIPEIMETOB U IOKYMEHTOB, OOHAPY>KCHHBIX TIPH
ocmMorpe. B cuiny TpeboBaHMS ~ HEMOCPEACTBEHHOCTH  CIIEOBAaTeNb IO
BO3MOXKHOCTH JOJDKEH M3bIMaTh OPUTMHAJIBI CIEAOB (HAIpHUMEP, 4acTh JBEPU CO
clelaMy OpyAMs B3JI0OMa, CTaKaH, Ha KOTOPOM COXPaHWJINCh OTIEYaTKU MajibIeB U
T.1.). IIpy HEBO3MOXXHOCTU 3TOTO CJE0BaTellb OTPAHUYUBAETCS M3TOTOBICHUEM
CIIETIKOB U OTTHCKOB. DaKylbTaTUBHBIMH (HEOOS3aTENbHBIMU) CPEICTBAMHU
aBisgeTCsl POTO- U KUHOCHEMKA, BUICO3aAMUCh, U3TOTOBJICHUE CJIEMKOB M OTTHUCKOB
CJIEJIOB, IUIAHOB U CXEM MECTHOCTH.

[Iporokomr ocMoOTpa JOKEH COOTBETCTBOBAaTH OOIMUM  TpPeOOBAaHHUSIM,
MPEABIBISEMbIM K MPOTOKOJIAM CIIEACTBEHHBIX NEUCTBUHN, CPOPMYIUPOBAHHBIM B
cT. 166 VIIK (cm. npunoxenus k YIIK 4 u 5).

Tak, OH JOMKEH COCTaBIAThCA JIMOO B XOJ€ OCMOTpa (B 3TOM cClilydae
clenoBaresib  MOCIENOBATENbHO  (DUKCHPYET  NPOMEXYTOUHbIE, a  3aTeM
OKOHYaTeNIbHbIE pPe3ylbTaTbl OCMOTpPA), JUOO HEMOCPEACTBEHHO IIOCIE €ro
okoH4aHwus. [IpomensieHne ¢ MpOTOKOIMPOBAHUEM UPEBATO YTPATOil (3a0bIBAHUEM )
JeTaneil, BBISBICHHBIX MPU OCMOTpPE, TPYAHOCTAMH YAOCTOBEPEHUS IMPOTOKOJA
YYaCTHHKAMHU Tpoliecca. B mpoTokoie MoMKHBI OBITh TOYHO YKa3aHbI MECTO U JjaTa
OCMOTpa, JIOJKHOCTHOE JIMI0, MPOU3BOAMUBIIEE OCMOTP U BCE €r0 YYaCTHUKH, a
Takke (aKT pa3zbsCHEHUA TOCIEIHMM UX IMpaB M o00s3aHHOCTEH, (QakT
O3HAKOMJIEHHUS HX C COAEp)KaHWEeM IMPOTOKOJAa M  YIOCTOBEPEHHS  €ro
npaBwibHOCTH. [Ipu ocmorpe »xwiuina ¢GUKCUpyeTcsl corlacMe Ha OCMOTP
MPOKUBAIOIINX B HEM Juil. [[pyrue oOmue TpeOoBaHUs K COCTABICHHUIO TIPOTOKOJIA
KOHKPETU3UPOBaHbl B HOPME, OMNPEIEISIONICH COAEpKaHUE MPOTOKOJIAa OCMOTpa
(ct. 180).

OOBeKTHUBHOCTh  (PUKCAIUU  PE3yJBTaTOB  OCMOTpa  OOECIEYMBACTCS
TpeOOBaHMEM YKa3blBaTb B IPOTOKOJIE BHEIIHHME YCJIOBHS MPOBEICHUS

CJIEICTBEHHOI'O JICMCTBUS: BpeMs OCMOTpaA (OTpa)kaeTcs ¢ TOYHOCTHIO JJO MUHYTHI
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MOMEHT €ro Hayajga W OKOHYAHWs), COCTOSIHHE TOTOAbl W OCBEIIEHHOCTh. Bce
OoOHapy>K€HHOE TPU OCMOTPE JOJKHO OINUCHIBATHCS B TMPOTOKOJIIE B TOM
MOCJIETIOBATEIbHOCTH, B KOTOPOH MPOM3BOAMICS OCMOTP M B TOM BHJE, B KaKOM
oOHapyxeHHOe Habmromamock B MoMmeHT ocMoTpa (4. 1 cr. 180). Tlocmennee
03HAUYaeT, YTO B IMPOTOKOJIE H3JIaraloTCs TOJNBKO HAOIIOMABIIHMECS CieIOBaTeIIeM
oOcrositenbeTBa.  [IpenmonokeHuss ¥ BBIBOABI  CIICOBATENSI  OTHOCHUTEIHHO
MeXaHu3Ma 00pa30BaHUs CIIEJIOB, MMOCIECIOBATEIPHOCTH ACUCTBHIA MPECTYITHUKA H
T.J., KOTOpblE HEMHHYEMO BO3HHMKAIOT B XOJE OCMOTpa, B IPOTOKOJE HE
usnaratotcsa. OgHako 3TO TpeOOBaHHE HE HWCKIIOYAET HEOOXOIUMOCTH CHETaTh
IIPOTOKOJIbHOE OMUCAHUE JJOTUYHBIM U MOCJEI0BATEIIbHBIM.

SlcHoe W TOHATHOE OTOOpaKEHWE B TPOTOKOJIIE KApTUHBI MeECTa
MIPOUCIIIECTBHUSI — JOCTAaTOYHO CJIOKHAs 3ajiada, OCOOCHHO B CIydasix, KOTJa
OCMOTpPY IOJIBEpracTCsl 3HAYUTEIbHAS 10 pa3MepaM TEPPUTOPHS, C MHOKECTBOM
pacroyIOKEHHBIX Ha Hel 00beKkTOB. HeymopsgoueHHOe OnmrucaHue BCEro TOTO, YTO
HaOTIOATI0Ch, MOXKET CTaTh CBOCOOPA3HONW MHBEHTAPH3AIMOHHON BEIOMOCTHIO, B
KOTOpOH B OECCHUCTEMHOM TOpsJIKE (UTYPUPYIOT MHOTHE BEIIH, YTO 3aTPYIHST
BO3MOXKHOCTb TMPEACTABUTH ceO€ MEJOCTHYIO KapTUHY MecTa mpouctiectBus. s
TOT0, 4TOOBI MPUIATh MPOTOKOIY OCMOTpa YHOPSAIO0YEHHOCTH, IeIeco00pasHo,
3aUKCHpPOBaB B €ro0 BBOAHOW YacTH OOIIyI0 XapaKTePUCTUKY MecTa
MIPOUCIIIECTBHS, B3aMMOPACIIONIOKEHNE OCMAaTPUBAEMBIX OOBEKTOB, KKIOMY W3
HUX TIOCBATUTH 3aT€M OTACIBHBIA pa3en, COAEpIKaIluil MoApOOHOE ONHMCaHUE
BCETO, YTO B 3TOM OOBEKTE MMEET OTHOIICHHE K aery. CHCTEMHOMY OINMHCAHUIO
pe3ynbTaTOB OCMOTpa CIIOCOOCTBYET TaKXe€ Y4YeT BBIPAOOTAHHBIX MPAKTHKON
pEKOMEHIAIMK: a) YIOTpeOJeHHe SCHOW TEPMHHOJIOTHH, 0003HAYaromeH
TUTIUYECKH CBOMCTBA CJIeOB (TIOBEPXHOCTHBIE WM OOBEMHBIE, OT JIaBICHUS,
CKOJIBKEHHS WM yJapa u T.71.); 0) yka3aHue Ha MOCJIeI0BAaTeIbHOCTh OOHAPYKEHUS
cienoB. CoOmrofeHue 3Toro npasuia nporokoaupoBanus (4. 2 c¢t. 180) ocobeHHO
BaYXHO, KOTJIa MPOIIECC OCMOTpPAa COOTBETCTBYET XPOHOJOTHUU COOBITHSI, WIJIH €TO
IIPOTHBOIIOJIOKHOMY HaIPAaBJIICHUIO (OT TOCJIEACTBUIA COOBITHS K JICHCTBUSAM, €TO

BBI3BABIIMM); B) (QuKcauus, Hapaay C M[pU3HAKAMU CJIEAOB, IPHUEMOB HUX
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oOHapy’KeHUs, TaK Kak MOCJIEIHHE CaMU MO ce0e OTPa)kaloT HEKOTOPbIE CKPBITHIE
CBOMCTBa cJielOB (BBISIBICHHE MAJIOBUAMMBIX CIIEJOB OIBUIEHUEM Iapami,
MOPOIIKAMU U T.J.), T) GUKcAUs OTPUIATENIbHBIX PE3YJIbTaTOB MOUCKOB CIIEOB,
KOTOpBIE JOJDKHBI OBITh Ha MECTE IMPOUCHIECTBHUS MPHU OMPEIACTICHHOM TEYCHHUH
COOBITHS (OTCYTCTBHE CJIE0B HOT Ha MSTKOM IPyHTE Mepe] B3IOMAHHON JBEPHIO)
Y HEraTUBHBIX OOCTOSTENBCTB (TPYHHBIE MSITHA, PACIOIOKEHbl HE HAa HUKHUX
KOHEUHOCTSIX Tpyla, BHUCSIIEro B IETIe, a Ha CHUHE). BblenepeuncneHHble
OpyeMbl TIOMOTYT TpHJATh SI3bIKY «HEMBIX CBHUJETENE» HauOOJIbIIYIO
MIOCJIEI0BATEIBHOCTD U SICHOCTb.

BaxxHOI 4acTpl0 DPOTOKOJIA OCMOTpa SABIIAETCS OTPAXEHUE B HEM
MIPUMEHEHUS TEXHUUECKUX CPEACTB U MOJIYUYEHHBIX [IPU 3TOM PE3YJIbTATOB.

OTn cpeacTBa HE MOIYT MPUMEHSTBCS BTalHE OT YYacTHUKOB, a
MpEeaynpexIeHue UX O BO3MOXXHOCTH MPUMEHEHMS JOJKHO (DUKCHpPOBATHCS B
nportokone. Ecinu B xone ocMoTpa npuMeHsiach (POTOChEMKA, Pe3yIbTaThl KOTOPOM
(oToHeraTuBbl, CHUMKH) MOTYT OBITh MOJyU€HBl ONPEACIEHHOE BpEMS CIIYCTS, B
npoTtokosie ¢GuKcUpyercsl Juilb (akT U yCIOBUS NPUMEHEHHS (POTOCHEMKH, a
TaKK€  TOYKH, C  KOTOpBIX  OHa  IPOU3BOAMIACH,  YKa3bIBAIOTCS
choTorpadupoBaHHbIE OOBEKThI, TEXHUUECKUE XapaKTEPUCTUKU (poToarmapara u
1ieHKU. V3roToBieHHbIE K€ M03KE HEraTUBbI, (POTOCHUMKH, C YKa3aHUEM JaThl UX
W3TOTOBJIEHUS OTIENBHO YIOCTOBEPSIOTCS MOAMKUCHIO CIEIOBATEINS U MOHATHIX (TEX
e, KOTOpble NPHUCYTCTBOBaIU Mpu (HoTorpadupoBaHUM) M MpUIAraloTcs K
MPOTOKOIY B BHJIE€ (DOTOTAOIHLL.

Cxorkelt 1oKHa ObITh M UKcalus (pakTa IPUMEHEHUS BUJEO U KUHOCHEMKHU.
[locne wW3roroBieHus: KUHOQUIbBMA OH  JIEMOHCTPUPYETCS MOHATBHIM U
YIAOCTOBEPSIETCS MUMU U CJeJoBaTejleM B OTAENbHOM IpoTokosie. Bumeoduibm,
M3rOTaBIMBAEMBIIl B XOJI€ OCMOTpA, MOCJIE OKOHYAHHUS 3alUCH JEMOHCTPUPYETCS
YYaCTHHKAM, C OTPaXEHUEM 3TOro (pakra B IPOTOKOJIE ocMoTpa. Buaeozanucw,
CJIETIKH, OTTHCKH, IJJAHBI M CXEMbl, M3TOTOBJIEHHBIE HEIOCPEICTBEHHO B XOE

CJIICACTBCHHOTIO I[CﬁCTBHH, TAaKXKC OOJIZKHBI OBITH YAOCTOBEPCHBI CJICOOBATCICEM U
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MOHSTHIMH, C COOJIIOACHUEM COOTBETCTBYIOLIUX PEKOMEHAAINNA KPUMUHAINCTUKY,
Y IIPUWIOXKEHBI K ITPOTOKOILY.

[lockonbKy HOKa3aTenbCTBEHHBIMU PE3yJIbTaTaMU OCMOTPA MOTYT OKa3aTbCs
OOHapyKEHHBIE TPEIMETHI, KOTOPbIE BIIOCIEICTBUN MOTYT CTaTh BEIIECTBEHHBIMHU
JI0Ka3aTeNbCTBAMH, a TAKXKE JIOKYMEHTBI, KOTOPbIE TAK:K€ MOTYT CTaTb UMH, JIMOO
«UHBIMU JIOKyMEHTaMM», 3aKOH MPeyCMaTpuBaeT 0coOble MEpHI I 00eCIIeueHUs
UX COXPAaHHOCTH M JI0Ka3aTEIbCTBEHHOM LEHHOCTH. B HesIX IperoTBpalleHUs
BCTPEUAIOIINUXCS HA MPAKTUKE CIy4YaeB yTparbl, OpYM U JePOopMaluu U3BATHIX
IpU OCMOTpPE MPEIMETOB M JIOKYMEHTOB, OHU JOJDKHBI ObITh B 0O0s3aT€IbHOM
NOPSIIKE YIIAKOBAHBI, OIIEYAaTaHbl M 3aBEPEHBI MOANUCHIO cienosareind. [Ipu stom
HEOOXOIMMO YyKa3aTb — KaKOM IIe4aTbl0 OHM OIE€YaTaHbl M KyJa HMEHHO
HampaBJeHbl JJS JajJbHEHIIero HCCIeA0BaHUs JMOO, YTO OHHM MPHOOIIEHBI K
IIPOTOKOITY. JIOMIOJTHUTENBHON YI0CTOBEPUTEIBHON MEPOU SIBISETCS MPEIbABICHUE
MOHATHIM, a TAKXKE JPYTMM YyYaCTBYIOLIUM B JI€Ji€ JTUL[AM, BCETO OOHAPYKEHHOTO U

HU3BATOIO IIPHU OCMOTPC.

§ 2. OcBuaeTeILCTBOBAHUE.

IlonsiTHe OCBHAETEJHLCTBOBAHNSI, OCHOBAHHSI €r0 TPOBeAeHHUS H
A0Ka3aTe/IbCTBeHHOEe 3HavyeHue. OCBHUIIETEIHLCTBOBAHUE, ATO OCYIIECTBISIEMOE
cienoBareyieM B COOTBETCTBUM C YCTAaHOBJICHHOM 3aKOHOM IMPOIEAYpOi
o0clieoBaHKE Tella MOJ03PEBaEMOro, OOBUHSEMOI0, MOTEPIEBILETO, CBUICTENS B
nessix oOHapy:keHus: nHdopmalu (CBEACHH), UMEoIIell 3HaueHue i aena. B
CYITHOCTH OCBHUJICTCIILCTBOBAHKE — 3TO Pa3HOBUIHOCTh OCMOTpa, KOO, KaK U MPH
oCcMOTpe, OOHapyKEHUE JA0Ka3aTeIbCTBEHHOM MH(OPMAIIUU TTPOUCXOINUT 3/1eCh Ha
OCHOBE 0ObIYHOTO HaOmoneHus. Ho, yuuThiBas cnenupuIHOCTH OObEKTa
OCBUJICTEIIHCTBOBAHMS, KAKOBBIM SIBIISIETCS TEJIO YEJIOBEKa, HAOTIONCHHE 3/1eCh
Tatke npuHUMaeT crnenuduueckue ¢Gopmbel. [lodToOMy TpHHSTO ~CUWTATh
OCBHUJICTEIILCTBOBAHUE CAaMOCTOSITCILHBIM ClIeACTBEHHBIM neiictBueM. Ct. 179

VIIK nomuepkuBaeT, YTO OCBUACTEIHLCTBOBAHUE TPOU3BOAUTCS, €CIIU HE TpeOyeTcs
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Cy/1IeOHO-MEIULMHCKOW 3KCIEPTU3bl. DTO O03HAYaeT, YTO OCBUACTEIHCTBOBAHUIO
JOCTYIIHBI JIMIIb TIPU3HAKH, BUAUMBIE MPOCTHIM Iva3oM. Ecim ke pedb HMAeT o
«CKpBITOM WH(pOpPMALMK», T.€. HEJOCTYIHOM BHEIIHEMY HaOIIONEHUI0, JIHOO
BUJUMOMN, HO TpeOyIollel HCTOJIKOBAaHUS HAa OCHOBE CHEIHAIbHBIX MO3HAHUN —
HEO0OXOJMMO Ha3HauYCHHE CY1eOHO-METUIIMHCKOM SKCTIEPTHU3HI.

Cr.179 VIIK ompenensieT 1ein OCBUAETEIbCTBOBAHUS KaK OOHApYy>KEHUE Ha
TEJIe YeJIOBEKa CJIEeI0B MPECTYIUIEHNUS, TEIECHBIX MOBPEXKIECHUI 1 0COOBIX MPUMET.
K nepBbIM OTHOCSTCSI paHEHUs, YIIUObI, KPOBSHbBIE MA3KH, IIPAMbl, KPOBOIIOATEKH,
CJelbl JEUCTBUS OPYAUIl MPECTYIUICHHUS], 3aIIUTHBIX CPEIACTB (XUMJIOBYLIEK) U T.II.
Oco0piMu IpUMETaMU SBIIIFOTCS poaUMBIE IISITHA, TaTyUpPOBKH,
MOCJIeoNepalMOHHbIe pyOLbl, MPU3HAKKA MPOPECCUOHATBHON IE€ATEIbHOCTH U T.II.
TenecHble MOBPEXIEHNSA, O KOTOPBIX YIOMHMHAET CT. 179, NHIIb KOHCTaTUPYIOTCA
IpU OCBUJIETEIHCTBOBAHUU ((PaKT HamW4usi, BHEIIHUW BUJ, PACIOJIOXKEHHUE), HO
TSKECTh UX HE OIpenensieTcs, n00 3TO - MOJIHOMOYHUE IKCIEPTA.

ITomumo »3tux wened cr. 179 yka3piBaeT Ha  BBIABICHUE npu
OCBUJICTEIILCTBOBAHUM COCTOSIHUSI OIbSIHEHUSI WJIM MHBIX CBOMCTB U MPU3HAKOB,
MMEIOIINX 3HAYeHWe i1 yrojoBHoro nena. CiaemyeT mpu3HaTh, 4TO 3Ta LENb
NPaKTUYECKU BBIXOAMUT 32 PAaMKHU OCBHUJAETEIbCTBOBAHUSA, T.€. HAOIIOACHMS Tena
yenoBeka. CnenoBarenb, KOHEYHO, MOXKET MPOCTHIM HAOMIOACHUEM OOHAPYXKUTh
NpU3HAKK, OOBIYHO YKa3bIBAaIOIIME HA HETPE3BOE COCTOSHHE 4YeJIOBEKa: 3arax
aJIKOTOJIsl, HEyCTOMYUBOCTh TMO3bl, HAPYIIEHWE DPEYH, APOKAHUE MaJbLEB PYK,
MOKpacHeHue nuua U T.11. OHaKoO MPU3HAKU 3TH MHOTO3HAYHBI, OBIBAIOT MPUCYIIH
U JpYTUM COCTOSHUSIM 4eJIOBeKa: OOJ€3HH, COINPOBOXKJIAOLIECHCS NpPUEMOM
JEKApCTB, IEPEyTOMIICHHIO, CTpaxy M T.J., BCJIEACTBUE 4ero TpeoyroT
VICTOJIKOBAHMsl BpaYe-CIIEI[MAIUCTOB .

OueHuBas JaHHYIO HOBEULy HOPMAarMBHOIO PETYJIMPOBAHMS  CIEAYET
oTMeTUTh, uTO0 Komekc 00 AJIMUHUCTPATUBHBIX MpaBOHApyLIeHUsX PO
npeaycMaTpUBaeT AJs MOJOOHBIX OOCTOSTENHCTB OCBUAECTEIHCTBOBAHUE JIMIA B
TlosTOMY TpYIHO COITIACHTHCS C TEM, UTO CJIENOBATEND BIPaBe 3a(QUKCHUPOBATh COCTOSHUE OIbIHEHMS, TIPU3HAKH

KOTOPOTO MOT'YT OBITh yCTaHOBJICHBI, HA 3pUTEIBHOM U OpraHojientTuieckoM yposae. Cm. KommeHTapuii k
VYronoBHo-porieccyansHoMy kKoaekcy PO / Ilox pen. A.f, Cyxapesa. 2-e uza. M.: Hopma, 2004. C. 314.
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MeauuuHckoM yupexaeHuu (4. 1 cr. 27.12 KoAll). Bpau, paboratonuii B HeM,
COMIACHO MHCTPYKIMU MUH3/IpaBa MPOU3BOAUT OOCJIENOBaHHE, C MPUMEHEHHEM
COOTBETCTBYIOIIUX TECTOB (IaBJI€HUE, pEaKIMs, HAJIW4YWE ajKorojis, MOBEACHUE,
OpPUEHTUPOBKA U T.JI.), @ B HEKOTOPBIX ClIy4asix aHajiM3a KpoBHU (IIPU COJECPHKAHUU
ajgkorojis B KpoBH Oojee 0,5 mpoMuie 4YelOBEK CUMTaeTCsl MbsSHbIM). [lo
pe3yapTaram 00CieI0BaHusl, Bpay COCTABIISIET aKT OCBUIETEIbCTBOBAHMSL.
Takum 00pa3zoM OJWH M TOT K€ BOMPOC B Pa3HbIX HOPMATHUBHBIX aKTax

pemacTCsa IO-pa3sHOMY. HOCKOHBKy caMHu CJICOOBATCIN COCTOAHHUC OIIbAHCHUA

HaJCXKHO YCTAHOBHUTD HC B COCTOIHHMHN —  OHH O0OBIYHO HOI[O6HI>IX
OCBI/I,ZICTGJII)CTBOBaHI/Iﬁ HC IIPOBOIAT, OI'paHUYHNBAsACH MCIUIHNHCKUMHA
JOKYMCHTAMU, IMOJIY4YCHHBIMUA OopraHaMu JO3HaAHUA B IMOpsAAKE

aIMUHUCTPATUBHOTO TMpom3BoACTBA. Ecnm ke Takoe oO0cienoBaHUE OpPraHOM
JO3HAHUSI HE MPOBOJAWIOCH — CJEI0BATENb CaM PEIIAET 3TOT BONPOC, HAIPABIIAS
JUIO0 B MEIUIMHCKOE YyupexjcHue (OObIUHO HapKOoAMCIAHCEp), T.e. mpuberas K
aIMUHUCTPATUBHOMY, a HE K MIPOLleCCyaTbHOMY MOPSIKY, T.K. MOCIEIHUN OKa3aics
(haKTUYECKH HEOCYIIIECTBUMBIM.

Heob6xonumo otnndars 0ObIYHOE OCBUJIETEIHCTBOBAHUE OT TaK HA3BIBAEMOTO
CyieOHO-MEIUIIMHCKOTO OCBH/JIETEJIbCTBOBAHUSI. [Tocnennee yYTOJIOBHO-
MpOLIECCYaJbHBIM 3aKOHOM HE MPEIyCMOTPEHO, HO IIMPOKO PAcHpOCTPAHEHO B
AKCIIEPTHOM TMPAKTHKE HAa OCHOBE HOPMAaTUBHBIX AakTOB MMHHUCTEpCTBA
3IPAaBOOXPAHEHUS, MPETyCMaTPUBAIOIINX, YTO [0 NUCbMEHHOMY IOPYUYEHUIO
cleoBaresis SKCIEepPT BIpaBe OOCIENOBaTh >KUBBIX JHL, JJS ONPEIACICHHUS
TSYKECTH, JAaBHOCTHM NPUYMHEHUS TEJIECHBIX TMOBPEXKACHUN. OTO JIEWCTBUE,
oopmiIsieMoe aKTOM CyJAeOHO-METUIIMHCKOTO OCBUAETEICTBOBAHUS M OJIM3KOE K
CyneOHO-MEIUIIMHCKON JKCTIEPTU3E, SBIACTCS HE CICICTBEHHBIM, a DKCIIEPTHBIM,
HO OCYHIECTBISIEMBIM B HempolieccyainbHoil ¢opme. I[losTomy mocne ero
MIPUMEHEHUS B CTAIMM BO30YKJICHHS YTOJIOBHOTO JIea, B MOCIAEAYIONIEH CTaauu —
MIPEIBAPUTEIHLHOTO PACCIIEIOBAHNS, HEOOXOMUMO HA3HAYCHHUE IKCTICPTHU3HI.

OcBueTenbCTBOBAaHUE NPEJCTaBIseT coO0M OCTpoe BTOpKeHUs B chepy

MHTEPECOB JMYHOCTU. [l ero mnpoBeaeHHs HEOOXOIUMBI (PAKTUUECKUE H
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¢dbopmanbHble OcHOBaHU. [lepBbie — 3TO MMeroILUECs B JIeJ€ JaHHBIE O TOM, YTO
HE Tele OCBUIETEIBCTBYEMOIO COXPAHWINCH CIIEAbl NPECTYIUIEHUS, UMEKTCS
TEJIECHbIE OBPEKAEHUS UM 0cOo0bIe MPUMEThL. DOPMATBEHOE KE OCHOBAHHUE — 3TO
IIOCTAHOBJICHHE CIIEOBATeNi O IPOBEACHUHM OCBUAECTENbCTBOBaHUSA. OHO
00s13aTeNIbHO JJISI OCBUJIETENbCTBYEMbIX JHUIl (4. 2 cT. 179), x0T u B pazHOM
creneHd. OOA3aTeIbHOCTh  OCBUAETENILCTBOBAHMUS  O3HAYA€T  BO3MOXXHOCTD
NPUHYIUTEIBHOTO, MPOTUB BOJM JIMIA, 00CieAoBaHus ero tena. TpeboBaHuio 00
OCBUJIETEIILCTBOBAHUM 00s3aHbl MOAYUHUTHCS TMOJIO3PEBAEMbI U OOBUHSEMBIH.
Borpoc 0 BO3MOXHOCTH NPHUHYIUTEIBHOTO OCBUAETEIBCTBOBAHUS ITOTEPIEBIIETO
JIOJDKEH PEIAThCs C YYETOM HE TOJIBKO ITOJIOKEHHWH 3aKOHA, HO U HPaBCTBEHHBIX
TpeOOBAHMI, CTaBALIMX MOJ COMHEHHUE JIONYyCTUMOCTb BTOPUYHOIO HACWIIMS I10
OTHOLIEHUID K 3TOMY Yy4YacTHHKY. OCBHUIETEIbCTBOBAHUE CBHUJAETENS, COIIACHO
3aKOHY, MOXKET MPOU3BOJUTHLCS C €0 COMIACHs 3a MCKIIIOUYEHUEM CIIy4yaeB, KOorja
OHO HEOOXOIMMO AJI1 OUEHKH JJOCTOBEPHOCTH €r0 MOKa3aHUM.

Jloka3areabCTBEHHOE 3HAUYEHUE OCBUJETEIBCTBOBAHMSI COCTOUT B TOM, YTO
00CTOSITENIbCTBA,  YCTAHOBJIEHHBIE  OCMOTPOM  Teja  4YeJloBeKa, Oyayuu
3a()UKCUPOBAHHBIMU B TPOTOKOJIE, CTAHOBSITCS JOKAa3aTeIbCTBOM IO JIENy.
Bo3MOXXHO W BBISIBICHHE BEUIECTBEHHBIX JOKA3aT€IbCTB: HMMU MOTYT OBITh
oOHapyKE€HHbIE Ha Tejle OO0CIEeQyeMOro JIMIA CJIeAbl METaUIM3al[id, YacTULbI
KpOBHM, TIOYBBL, Kpacku, meId u T.aI. OOa gokazarenbcTBa HaXOASATCS B
HEpa3pbIBHOM €IMHCTBE. JlOMyCTUMOCTh MPOTOKOJA OCBUAECTEIILCTBOBAHUS U
MPWIOKEHHBIX K HEMY MaTepuajoB ONpEAesieTcs] COOM0IEHUEM TPOLEAYPhI €ro
NpOBEACHUS U (PUKCALIUHU PE3YJIbTATOB.

IIpoueccyanbHblii NOPAAOK OCBHAETEJNbCTBOBAHUSI IIPElyCMaTpUBACT
IIPUBJIEYEHUE K €r0 MPOBEACHUIO HE TOJBKO OCBHJIETEIBCTBYEMOIO JIMLA, HO U
APYTUX YYaCTHHMKOB. XOTS 3aKOH, IO 00lIeMy MpaBuily, HE TpeOyeT MpUCYTCTBUS
IIPpU HEM MOHSTHIX, CJIEI0BATElNb, MO XOJATANCTBY YYAaCTHHUKOB MPOLECCAa WIH 10
COOCTBEHHOW WMHHUIIMATHBE, BIpPaBE NMPHU3HATh UX ydyacThe HeoOxonuMmbIM. Takoe
pelieHre B MEPBYIO OYEPEb LeIeco00pa3Ho, KOrja OCBUIETEILCTBOBAHUE HOCUT

IIPUHYANTEIbHBIN Xapaxkrep. [Tomumo MOHSATBIX K ITPOBEACHUIO
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OCBHU/IETEJILCTBOBAHUS MPUBJIEKAOTCSA: 1) 3aKOHHbIE MpPEACTABUTEIH
HECOBEpIIICHHONEeTHEer0. X ywactue cmocoOHO o0cliabuTh TpaBMUpPYIOIIEE

BO3JCHCTBHE OCBUACTCIBCTBOBAHUS Ha HCCOBCPIICHHOJICTHCTO (OCO6€HHO

MaJIOJIETHET0); 2) 3alllUTHUK — KOIZa OCBUAETEILCTBYETCS IOI03PEBAEMBIH,
OOBHHSIEMBIH; 3) aJIBOKaT-IpeICTABUTENb MOTEPIIEBUIETO, KoTZIa
OCBUJICTEJILCTBYETCSI ~ NOTEpHEBIIMN; 4)  aJBOKaT  CBUJETENA,  KOrja

OCBHJIETEIBbCTBYETCSI CBUJETENb (MpaBO CBUIETENS NpUIVIAIlIaTh aJBOKara K
y4acTHIO B OCBHUJIETEILCTBOBAHNWN AHAJIOTUYHO €r0 MpaBy SIBISTHCS Ha JOMPOC CO
CBOMM aJiBOKartoM — 4. 4 cT. 56 u 4. 5 cr. 189). Bce 3t nuuna, ydactBys B
OCBHJIETEIbCTBOBAHUH, OCYLIECTBIISIIOT IpaBa, KOTOPHIMHU OHM HAaJEJCHbI IS
YCHEIIHOW peanu3aluuu CBOeH (YHKUUMU M 3TUM CIIOCOOCTBYIOT OOBEKTHUBHOMY
BBISIBJIEHUIO M 3all€YaTI€HUI0 CBEACHMI, MMEIIUX J0Ka3aTeIbCTBEHHOE
3HAYECHUE.

K ocBHIETENhCTBOBAHUIO CIIEAOBATENb MPU HEOOXOAMMOCTH MPHUBJIEKAET
Bpaya WM Jpyroro creuuaincra. @yHKIMsS 3TOr0 YYaCTHMKA HE COBIAJAET C
(GyHKIMEH SKcrepTa: OH JUIIb MOMOTaeT CieloBaTeNll0 OOHAPYKUTh M ONHCATh
BUJ U PACTIOJIOKEHUE CIIEJIOB MPECTYIUICHUS, TEIIECHBIX MOBPEXKICHUN U 0COOBIX
IPUMET, HO HE JIae€T UM MCTOJIKOBAHUS U OLIEHKH.

Pemenue 00 OCBUIETENBCTBOBAHUM CJENOBaTeNlb oOONeKaeT B (opMy
IIOCTAHOBJICHHS, B KOTOPOM JOJDKHBI OBITh YKa3aHbl OCHOBAHHS IPOBEIACHMS
JAHHOTO CJIEICTBEHHOIO JIEUCTBUS U JIUIO, TOJBEPIa€MOE OCBUIETEIbCTBOBAHMIO.
[Ipouenypa OCBUAETENbCTBOBAHUS HAYMHAETCA C OIVIAIICHHWS MOCTAaHOBIICHMS
OCBHJIETEIBCTBYEMOMY JIMILY: I10/103PEBAEMOMY, OOBHHIEMOMY, IOTEpIEBIIEMY,
ceugeTento. WM pasbsCHSIOT, YTO TMOCTAHOBJIEHHE JUISI HUX  SBISETCS
00s13aTeNIbHBIM  (KpOME HCKJIIOUYEHUH, YCTaHOBJIEHHBIX U MOTEPHEBIIEro U
CBUJIETENIS)) U UTO OHU HE BIPABE YKIJIOHATHCA OT OCBHUAETENbCTBOBaHUS. [Ipu aTOM
BO3MO)KHO U Ppa3bsCHEHUE TMOCIEACTBUM OTKa3a OT OCBUIETEIbCTBOBAHUS.
OIHOBPEMEHHO pa3bsACHAETCS IMOPSIOK OCBUIECTEIBCTBOBAHMS, YKAa3bIBAIOTCS

YYaCTBYIOILIME B HEM JIUIIA.
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3arem crnedoBaredh WM Bpad  NPOM3BOIAT  OOCIENOBaHHWE — Tela
OCBHU/IETEIICTBYEMOTO. Baxneinmum AIIEMEHTOM MPOLIEAYPBI
OCBHU/JIETEJIbCTBOBAHUS SIBJIAETCS COONIONCHUE HPABCTBEHHBIX TpeOoBaHuil. Ecim
CJIeI0BATENb U OCBUACTEIBCTBYEMBIN — JIMIA OJTHOTO I0J1a — OCBUACTEILCTBOBAHUE
MPOU3BOJUT clieqoBaTeb. OH BOpaBe TAaKKe OCBUIAETEILCTBOBATH JIUI[ JPYTOTO
MoJia, €CIM 3TO HE COMPOBOXKJIAETCS OOHa)XXEHHUEM OCBHETENbcTBYemoro. Ho B
NPOTUBHOM  CJIy4a€ OCBUJETEIbCTBOBAHUE MPOU3BOIUTCA UEpe3  Bpaya,
clelioBaresib K€ HE BIIpaBe NPUCYTCTBOBaTh MNpH 0OCienoBaHUM. Takke W
MOHSTHIC, €CIIM OHU MPUCYTCTBYIOT MPHU JTAaHHOM JIEUCTBHUH, JOJKHBI OBITH OJTHOTO
1oJIa C OCBUAETEILCTBYEMBIM. be3yClIOBHO HENOMYCTUMBI JEHCTBHUSI, CO3JAOIINE
OMacCHOCTb JIJIsl )KU3HU U 3[I0POBbSI OCBUJETENbCTBYEMOrO (4. 4 cT. 164), a Takxke
JNEUCTBUS, YHIDKAIOUIME €ro 4ecTbh U A0cToUHCTBO (cT. 9 VIIK). OnacHbiMu Jis
KU3HU W 3J0pPOBbSI CJEAyeT CUYUTaTh MPUEMbI OOCIEIOBaHUS, CBS3aHHBIE C
XUPYPru4eCKUM BMEIIATEIHLCTBOM.

@dukcanus pe3yJbTaTOB OCBHAETEJIbLCTBOBAHUSI OCYIIECTBIACTCS IyTEM
COCTaBJICHHSI TIPOTOKOJIa M TMPUMEHEHUsS TEXHUYECKUX cpeAcTB. [IpoTokon
OCBUJICTEJIbCTBOBAaHUSA (KaK W TMPOTOKOJ OCMOTpa) JOJIKEH OTpaxkarb: 1)
MOCJIEIOBATENILHOCTh 00CIIeIOBaHMs; 2) BCE OOHAPYKEHHOE MpU 00CIIeI0BaHUY; 3)
BpeMsI U YCJIOBUS MPOBEAEHUs 00cienoBanus; 4) GakT NpUMEHEHHS] TEXHUUYECKUX
cpenctB. B Hem Takke oTmeuaercs GakT pa3bICHEHUS MpaB U 00S3aHHOCTEH BCEM
y4acTHUKaM (B T.4. U OOS3aHHOCTH TOABEPIHYTHCS OCBHUIETEIHLCTBOBAHUIO),
cOOI0ZICHNE HPABCTBEHHBIX TpeOoBaHui. Jlaxke eciau OCBUACTEIHCTBOBAHUE
IPOU3BOMWIOCH Y€pe3 Bpaua, MPOTOKOJN COCTABIAETCS CIEAOBAaTEIeM CO CJIOB
Bpaya, O 4YeM JelaeTcs OTMEeTKa B TIpoTokosie. Eciu ocBUAETENHCTBOBAHUE
MIPOBOAMIIOCH IPUHYAUTEIBHO — 3TOT (PAKT TAKKE OTPAKAETCS B IPOTOKOJIE.

K TexHnueckum cpencTBaM 3arneyaTiieHUs] pe3yJIbTaTOB OCBUIETEIbCTBOBAHUS
OoTHOCUTCS (poTorpadMpoBaHUE CIIEIOB M OCOOBIX MpUMET. Takke MPUMEHSETCS
COCTaBJICHHE CXeM (MCIOJIb3YIOTCS MEIUIMHCKUE CXEMbl Tela), C YKa3aHHeM

paCIlONIOKEHUS CIEIOB U OCOOBIX TPUMET, W TMPHOOIICHHE K MPOTOKOIY
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OoOHapyKEHHBIX YaCTHIl (MIOYBBI, KPACKU, KPOBH) U BOJIOKOH, KOTOPHIE MOTYT OBITH

IMPpHU3HaHbl BCINCCTBCHHBIMU O0Ka3aTCIILCTBAMMU.
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I'maBa 4. O0bICK, BbIeMKa, HAJI0’KEHHE apecTa HA MOYTOBO-TejierpadgHble

OTHPABJICHUA, HX OCMOTP U U3bBATHE.

§ 1. O0bICK.

ITonsiTHe 00BICKA M €ro JA0Ka3aTeJIbcTBeHHOe 3HaueHne. OObICK U BhIEMKaA
— CXOKHE T0 PSAIy IMPHUCYIIUX UM CBOMCTB, HO, TEM HE MEHEE, CaMOCTOATEIIbHBIC
CJICJICTBCHHBIC JICHCTBUS, Pa3IMYaIONIUECs IEJbI0, OCHOBAaHUSMHU W TIOPSIKOM
npoBeAcHUs. [loaToMy Henb3sh paccMarpuBaTh BBIEMKY, KaK II€PBOHAYAIBHYIO
4acTh OOBICKA, 3aBEPIIAIOIICTOCS JTOOPOBOJILHON BbIAauel HcKoMoro. OOBICK
MMEET OIpPEIEICHHOE CXOJICTBO C OCMOTPOM, T.K. B OCHOBE W TOTO W JPYTroro
JEUCTBUSA JIGKUT omeparusi HaOmonenus. CymecTBeHHOE OTIMYHE OT OCMOTpa B
TOM, 4TO OOCJieJOBaHUE OOBEKTa MPU OOBICKE OCYIIECTBISIETCS MPUHYAUTEIIBHO,
COTIPSDKEHO C BTOPKEHHUEM B Chepy JTUIHBIX HHTEPECOB TPAXkKIaH, BCICACTBUE YETO
HAONIIOJICHUE TIPUOOpPETaeT OTYETIMBO BBIPAKEHHBIH TIOMCKOBBIM  Xapakrep,
HaIpaBJICHO HAa OOHApPY)KCHHE CKPHIBAEMBIX, a HE JISKAIIUX Ha IMOBEPXHOCTH
IIPEMETOB.

N3 ckazannoro u nonoxkenuit 4. 1 ct. 182 VIIK cnemyer, 4To 00BICK, 3TO
OCHOBAaHHOE€ Ha HAOIOJEHUU U OCYILIECTBISIEMOE C COONIOICHUEM YCTAHOBICHHOM
3aKOHOM TIPOIEAYPHI, MPUHYAUTEIbHOE O00CIEAOBaHHME MOMEIICHUHN, KIIUIA U
WHBIX MECT, OTJEIbHBIX T'PaXKJaH, UX OJCKIbI, C ICIBI0 OTHICKAHHMS W WU3bITHSI
BCIIIECTBEHHBIX JIOKA3aTEIbCTB, JOKYMEHTOB M IICHHOCTEH, MMCIONIUX 3HAYCHHEC
JUISL JIeNla, a TaKKe Pa3bICKMBAEMBIX JIMII U TPyHoB. Bo MHOrux ciydasx oOBICK
SIBIIICTCSI HEOTJIOXKHBIM CJICJICTBCHHBIM JICHCTBHEM M JODKCH TPOWU3BOIUTHCS
cpa3y Xe, KaK TOJIbBKO B HEM BO3HHMKaeT HEOOXOAMMOCTh, 4YTOOBI HE JaTh
BO3MOKHOCTH 3aWHTEPECOBAHHBIM JIMIIAM TIyOXe CHpATaTh WM YHUUYTOXKUTH
ciensl mpectymuieHus. Ho W HEOTIOXKHBIA OOBICK BO3MOXEH JIMIID IOCHE

BO30Y KJEHHs YTOJIOBHOIO JI€Na, U, KaK IIPABHJIO, B JHEBHOE BPEMS .

'Bepxosusiii Cyn PO cuuraer nmposenenne 00bICKa 10 BO30YKIEHHS YTOIOBHOTO J€Na CYIIECTBEHHBIM
HapyIIECHUSIMH YTOJIOBHO-TIpOIieccyabHOro 3akoHa. CM. Bromterens BepxoBraoro Cyna P®, 1989, Nel. C. 9, 10.
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Takoe mpencraBiaeHne o0 O0OBICKE CHOCOOCTBYeT MNPABUIBLHOMY BEIOOPY
CJIEICTBEHHOTO JICMCTBUS B HE BIIOJHE PA3IMUMMBIX CUTyalusx. Bo3moxHO
MPOBEACHUE 00OBICKA HE TOJIBKO B MOMEILIEHUH, HO U Ha OTKPBITON MECTHOCTH, €CIIU
€€ YYaCTOK HaXOAWUTCS B UbEM-TO MPABOMEPHOM BJIAJEHUU (OTOPOJ, 3€MEJIbHBIM
y4acTOK), IIOCKOJIbKY OOCJIeJOBAaHHE TaKOTO YydYacTKa IMPEeJCTaBIsIeT coOou
BTOp>)KeHHE B cdepy HHTEpPECOB Blajenblia. B JIpyrux ciydasx OTKpbITas
MECTHOCTh — 3TO OOBEKT ocMmoTpa. [lpu pemeHunm Bormpoca — cleayeT Ju B
KUJTUIIE, SBIISIONIEMCS MECTOM IMPOUCIIECTBUS, TPOBOUTH OCMOTP JINOO OOBICK,
HE00XO0IMMO MCXOAUTHh U3 TOTO, OyIeT Ju 00cieqoBaHue MpUHYyAUTEIbHbIM. Kora
peub UJIET O TOUCKE CKPHIBAEMBIX OOBEKTOB HEOOXOAMM OOBICK, €CJIH K€ HET
OCHOBAaHUM CUWTATh, YTO JIMIlA, MPOKUBAIOIIME B KUJIUIIE, CKPBIBAIOT MCKOMOE,
JI0CTaTOYHO TpoBeaeHNe ocMoTpa. OObeKTaMu 00BICKAa MOTYT OBITH TTOMENICHHS (B
T.4. KWINIIE), 3aHUMAaeMble TMOJ03peBaeMbiM M OOBHHsIeMbIM. OJIHaKO OOBICK
MOXET OBbITh MPOBEJICH U B IOMEIIEHUU CBUCTENS U JJaXe JUIa, HE 3aHUMAIOIIETO
HUKAKOTO MPOLIECCYaIbHOTO TOJIOKEHUS, €CJIU U3BECTHO, YTO B ATUX MOMEIICHUSIX
CKPBIBAIOTCSI HICKOMBIE TIPEIMETHI U TOKYMEHTHI.

JlokazaTenbCTBEHHOE 3HAYEHHE OOBICKA OMPENEISIETCS TeM, YTO MPOTOKOI
0ObICKa, (PUKCUPYIOIIHMIA €ro MOJOKUTEIbHBIE JTUOO OTpUIIATEIbHBIC PE3yJIbTATHI,
T.e. OOHapyxeHue 1ub0 HEOoOHapyX eHHWE MPEAMETOB M JIOKYMEHTOB — 3TO
caMocTosTeNbHbIA BUJ Joka3zarenbeTB (cT. 84 VIIK). [lokazarenbCTBEHHYIO
IIEHHOCTh UMEIOT OOHapyKEHHBIE TPU OOBICKE MPEAMETHI U JOKYMEHTHI, a TaKXKe
(hOTOCHUMKH, KUHO- U BUJACO(DUIBbMBI, TUIAHBI U CXEMbI, U3TOTOBJICHHBIE TIPU €r0
NIPOBEJICHUHU, KOTOPBIE JIOJDKHBI OBITh MPUIIOKEHBI K MPOTOKONy. OTCyTCTBHE
3aMiCU O HUX B MPOTOKOJIE IPUBOAUT K (DAKTUYECKON yTpare 3TUX JOKA3aTeJIbCTB.

OcHoBanusi 1 Buabl 00bIcKa. [TocKombKy OOBICK B OOJBINEH Mepe, dem
JpyTHE CIEACTBEHHBIC JICHCTBUSA, CONPSIKEH C MPUHYKJICHUEM, 3aKOHOJIATelb B Y.
I ct. 182 neranbHO pernaMeHTUpPYET (PaKTUUECKUE OCHOBAaHMS €ro npoBeneHus. B
ATOM HOpME, Kak 00 3TOM YK€ TOBOpWIOCH pasblie ( B § 2 mi. 1) yeTko
OTpeJIeNICHbI 1IEIN CJICICTBEHHOTO JEUCTBUS: OThICKAaHHE OPYAUN MPECTYIUICHUS,

npeamMeToB, JOKYMCHTOB H HeHHOCTefI, UMCIOIIMX 3HAYCHUC A AfCJIa. BHGCB
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UMEIOTCS B BUJIY TIPEIMETHI, KOTOpbIe, B cOOTBeTCTBUU €O CT. 81 YIIK MoryT ObITH
PU3HAHBI BEUIECTBEHHBIMU JI0KA3aTEIbCTBAMU. TaKOBBI: IEHHOCTH, MOJIYYEHHBIE
B pe3yJbTare MNPECTymHON JeATeNbHOCTH WM HAXKUThbIE MPECTYNMHBIM MYyTEM,
MpPEeIMEThl, Ha KOTOpbIE OBLIM HANpPABIICHBI MPECTYIHBIE ICHCTBUS, MPEIMETHI,
COXpaHUBIIKME Ha ceOe CJIeNIbl MPECTYIUICHUS, UHBIE TTPEAMEThI, CIIOCOOCTBYIOIINE
PaCKpBITUIO TIpecTyIieHus. B 1enu oObicka BXOJUT M OTHICKAHUE JTIOKYMEHTOB,
KOTOpbIE MOTYT CTaTh BEUIECTBEHHBIMU JOKa3aTelIbCTBAMH, JUOO «UHBIMU
JOKyMEHTaMM» (JTUYHBIE JTOKYMEHTBI IOA03PEBAEMOro, HEOOXOAWMBbIE ISl €ro
pO3BICKa, ajpeca, MHChMa, CcoBMecTHble dororpadun u T.a.). Cuemyer
NOTYEPKHYTh, YTO JIAJIEKO HE BCETAA CIIEIOBATEIb UMEET YETKOE U ONPENCIICHHOE
MPEACTAaBICHUE O TOM, KaKME€ KOHKPETHO MPEIMEThl U JOKYMEHTHI OH HamMepeH
oTbIcKaTh. OOCTOSATENBCTBA JEjia HEPEIKO IMO3BOJISIIOT €My ONPEACNIUTh Kpyr
HMCKOMBIX TIPEAMETOB U JOKYMEHTOB JIMIIL 4Yepe3 HX POJAOBOE 00O03HAUCHHUE:
opyxue, Ooenmpunackl, 00OpYIOBAaHUE [JII H3TOTOBJICHUS (DAJIBIIUBBIX JICHET,
HApKOTHYECKHE BEIIECTBA, MEPENUCKa C coydacTHUKamMu U T.1. Ho u B Takom Bue
1eau OOBICKAa JOJDKHBI OBITh 0003HAY€Hbl B IOCTAaHOBJICHUHU CII€OBATEIS.
Heyxkazanne MCKOMBIX OOBEKTOB CO3/1a€T HEOTPAHUUYCHHYIO cdepy MOoucKa, /1aBas
CJIEIOBATENII0 BO3MOKHOCTH HM3bIMATh JIIOOBIE MPEAMETHl U JOKYMEHTBHI. DTUM
HapyIIalOTCd MMYIIIECTBEHHbIE HHTEPEChl OOBICKUBAEMOI'O U OMPaBAbIBACTCS
YpEe3MEpPHO IIUPOKOE OTPAaHUYEHUE HEMPUKOCHOBEHHOCTH €0 JKUJIMINA U JIMYHOU
xu3H. Y. 16 cr. 182 oTHOCHUT K 1eisIM OOBICKa Takke OOHapy>KEeHHE
pPa3bICKUBAEMbIX  JMI,  (CKPBIBAIOIIUXCS  MOJIO3PEBAEMBIX,  3aJI0KHHUKOB,
MOXHUIIEHHBIX AeTedl u aAp.) u TpynoB. CommacHo m. 9 cT. 182 moOGOYHOM IIebIo
oObICKa SBJISICTCS U3BATHE TMPEIMETOB, XpaHAIMMUXCA O0€3 HaJIeKallero
paspeleHus (Opyxue, B3pbIBYAThIC BEIECTBA) U 3AMPEIICHHBIX WIH U3bITHIX U3
o0opoTa (HApKOTHKH, PaIMOAKTUBHbBIE BEIIECTBRA).
Cr. 182 VIIK Taxxe onpenensieT 00bEeKThI, MOABEpracMbie OOBICKY, T.€. MECTAa,
B KOTOPBIX MOTYT OBITh CKpPBITBI TpEIMEThl  (KWIHIE, TOMEIICHHE,
MpUHAJJIeKAIee JIMIY WM OpraHu3allid, UHOE MECTO, JIMI0, CKphIBaIolee MpHU

cebe uckomble marepuaisl). Kpome toro, B YIIK onpenenen o6bem nnpopmanmm,
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YKa3bIBAIOIIEH Ha BO3MOXXHOCTh OTBICKAHUS HCKOMOTO, U OOYCIaBIWBAIOIINN
NPUHITHE PEUICHUS O MPOBEACHUH 00BICKA («JOCTATOUYHbIC JAHHBIC MOJIaraThy ).

N3 anamuza 4. 1 ct. 182 cnenyer, yto nmoj (pakKTUYECKUMHU OCHOBAHMSIMU
oOBICKa HAJ0 TMOHUMATh COBOKYIHOCTHh CBEJCHUH, IMO3BOJISIONIUX BBIJIBUHYTH
000CHOBAaHHOE TIPEATIOIOKECHHE O MECTOHAXOXKICHUN NCKOMBIX 00BEKTOB. TOUHBIX
(IOCTOBEpHBIX)  JAaHHBIX 00 93TOM 3akOH He  TpeOyer. JlaHHBIMH,
000CHOBBIBAIOIIUMH pelieHne 00 O0OBICKe, SBISIOTCS HMEIOIIMECs B Jeie
J0Ka3aTeNbCcTBA. MaTepualibl JKe, IONY4YCHHBIE B PE3y/IbTare IMPOBEIACHUS
OTIepaTUBHO-PO3bICKHBIX Meponpusatuii (cT. 11 3akona o6 OPJl), moryt ObITH
MOJIOKEHBI B OCHOBaHWE OOBICKA, €CJIM OHU MPUOOPENH TMpolecCyaabHyo Gopmy
JI0Ka3aTeNNbCTB, MO0 HE MPOTUBOPEYAT UMEIOIUMCS TOKA3aTeIhCTBAM.

[Tomumo (hakTHUECKUX OCHOBAHUH JJIsl TPOU3BOICTBA OOBICKAa HEOOXOAMMO U
dbopManbHOEe OCHOBaHHME. MM sBIsSETCSI MOTHBHPOBAHHOE ITOCTAHOBJICHHE
cienosarens (4. 2 c¢r. 182). B nmocTtaHOBIeHUH JOMKHO OBITh YKa3aHO, XOTsI Obl B
obmieir gopMe, Kakue MpeaMeThl OyIyT OTBICKMBATHCS TPH OOBICKE, KAKOBBI €T0
(akTHYECKUE OCHOBAHMS, a B PE30JIOTUBHOM YaCTH — PEIICHUE TIPOU3BECTH OOBICK
C YKa3aHHWEM MeCTa, I7Ie OH Oy/IeT MPOU3BOIUTHCS.

B coorBercTBuu ¢ nonoxenusmu Konctutynun PO 0 HENPUKOCHOBEHHOCTH
xuumia (ct. 25) u 4. 3 ct. 182 VIIK, 00bICK B KUIMIIE IPakaaH, HE3aBUCUMO OT
COTJIachsl WJIM BO3PAKCHHS TPOXKHUBAIOIIUX B HEM JIAIl, MOXKET MPOU3BOIUTHCS
TOJILKO C pa3penieHus cyaa, JaHHOTO UM B pe3yJIBTaTe PacCCMOTPEHUS XoJaTaicTBa
cienoBarenis. XOAaTaliCTBO, COIMIACOBAHHOE C IPOKYpPOpPOM, H3JIaraercs B
NOoCTaHOBJIeHUH cienoBarens. CremoBaTeiab W MPOKYpOp BIIpaBe ydyacTBOBATh B
CyZIcOHOM 3acelaHuu Jijisi 000CHOBaHMS xojaraicTsa (4. 3 cT. 165). PaccmarpuBas
€ro, Cymbs JOJDKEH oOpaTuTh 0c000€ BHHMaHHE Ha MPEICTABICHHBIE HMH
Marepuaibl C TOYKM 3pPEHUS HMX JOCTATOYHOCTH HJisi TPHUHATUS perieHus 00
OTPaHUYCHUH HENPHUKOCHOBEHHOCTH JKWIHWIIA. B 3TOM ciydae ¢opMaabHBIM
OCHOBAHHEM JIJIsl TPOBEICHUS 00BICKA CTAHOBUTCS TIOCTAHOBIICHUE CY/IbH.

JIOTIOTHUTENIbHBIE OCHOBAaHHUS HEOOXOMWMBI JJII TIPOBEICHUS OOBICKa B

IIOMCIICHUAX, 3aHUMAaCMBbIX JUITIIIOMaTH4YCCKUMU MpeaACTABUTCIIIMU u
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MOMEIIEHUSIX, B KOTOPBIX MPOKUBAIOT OHU CaMU U WICHBI UX ceMeill. OOBICK B ATHX
MOMEIIEHUAX MOXET ObITh MPOBENICH JIMIIb [0 MX MPOCKOE MM C MX COINIACHS,
UCITpalnBaeMbIM yepe3 MUHHUCTEPCTBO HHOCTPaHHBIX J1e] PO (u. 2 ct. 3 VIIK).

[TockonbKy  3aKkOHOJATENb  OMNpPENENsAeT O KWIHILE KaK  IOMEIICHUE,
HCIIOIB3yEMOE JIJIsl IOCTOSTHHOTO WK BpeMeHHoro npoxkuBanus (1. 10 ct. 5 VIIK),
BCC WHBIC TMOMEIICHHUS, B TOM UHCIE€ U 3aHUMAEMbIC YUPESKIACHUSMH W
OpraHu3alusIMH, MOTYT TIOJIBEPraTbcs OOBICKY 0€3 MOMydeHUs! pa3penieHus cyia,
HAa OCHOBAHMM MOCTAHOBJICHMSI CIIEIOBATENsl. DTO k€ OTHOCUTCS M K TOPTOBBIM
MOMENIEHUSM (Mara3uHbl, MOAYJIH, MAIATKH), TPUHAJICKAIIUM YaCTHBIM JIUIAM, U
K Y4aCTKaM MECTHOCTH C OTPAHUYEHHBIM JOCTYTIOM.

B cnyuasx, korga juisi mpoBeAieHUsI 0ObICKa HEe TpeOyeTcsl pa3pelieHus cyna,
€ro mpoBeJeHHe 0e3 JOCTAaTOUYHBIX K TOMY OCHOBAaHHUH — HE CTOJb YX PEIKOe
ABJICHUE B CIEACTBEHHON mpakTthke. OO 3TOM MpexAe BCEro CBUIETEIbCTBYET
BBISIBIICHHOE TIPU U3YYEHUU YTOJOBHBIX JIEJI OTCYTCTBHE CCHUIOK HAa OCHOBAHUS B
MOCTAaHOBJICHUSIX CJIEOBATENe O MPOU3BOICTBE OOBICKA (MPU TOM, YTO COIJIACHO
npwiokenusm k YIIK 77, 79, 81 3T ocHOBaHUS JOKHBI OBITH YKa3aHBbI).
KocBeHHbIM  TOATBEPXKACHHEM HEOOOCHOBAHHOCTH OOBICKOB  CIY)KUT — HX
0e3pe3yIbTaTHOCTh (XOTSI K HEeW MOryT npuBecTH W japyrue (axtopsi). B 52 %
CJIy4aeB MPOBEACHUSI OOBICKOB «HUYETO HE OOHAPYKEHO U HE U3BATO» (JIAHHBIE TIO
CamapcKkoMy permony).

B cnyuasix, koraa npoBesieHre OObICKa HE TEPIUT OTIArareabCTBa, OH MOXKET
OBITh MPOBECH HA OCHOBAHUM MTOCTAHOBJICHHMS Clie/loBaTelsd O0e3 pa3pelieHus cyaa
U caukiuu npokypopa (4. 5 ct. 165 VIIK). K uucny takux ciydaeB cieayeT
OTHECTH: pEaJbHOE OIMACEHHE, YTO PA3bICKUBAEMBIM M MOJJICKAIUNA HU3BATHIO
00BEKT MOXKET OBITh YTPAuCH, MOBPEKICH WIIA UCTIONH30BAH B MPECTYTHBIX LETAX,
Pa3bICKUBAEMOE JIMLIO MOXET CKPBIThCS, MPEANOIOKEHUE O TOM, 4YTO B
MOMEILEHUH, MOAJEeXKAIIeM OOBICKY, COBEpPIIAETCS MNPECTYIUIEHUE (CIBILIHbI
BBICTPEIIBI, Pa3JaloTCsI KPUKH O TIOMOIIM). B mMOmoOHBIX ciydasx Tmocie
MpoOBe/IeHUs OOBbICKa CIef0BaTelb 00s3aH B TEUEHUE CYTOK HAIlPaBUTh CYIbE U

MPOKYpPOPY YBEAOMIJIEHME O MPOBEACHHOM UMM CIIEICTBEHHOM JAeucTBUU. K
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YBEIOMJICHHUIO TPHJIaraeTcsi MOCTaHOBJICHUE CIIE0BATENsI M MPOTOKOJI OOBICKA C
TE€M, UYTOOBl PAacCMOTPEB MX CyIbs MOI YOEIUThCS B 3aKOHHOCTH HPUHSATOTO
clenoBaresieM peuieHus. B mpoTUBHOM cilyyae OH JOJDKEH MPU3HATh PE3YJIbTaThl
0OBICKa HEJOMyCTUMBIMH J1I0Ka3aTEeIbCTBAMHU.

W3 cMbicia 3akoHa YCMaTpUBAIOTCS pas3jiMyHbIe BUABI OObICKA: 1) B JKuUIUIIE
rpakJaH, a TaKkKe B MPWIETAIOIUX K >XWIKLLY HaJBOPHBIX IMOCTPOHKAxX H
NoJCOOHBIX IMOMENIeHUsIX, 2) B oduce, MNPOU3BOIACTBEHHOM U TOPTOBOM
NOMEILEHUHN MPEANPUATUNA, OpraHU3aluil U YaCTHBIX JIMII, 3) B MOMEUICHUSX, T
MPOXKUBAIOT TUIUIOMATUYECKUE TIPEACTABUTENN U UX CEMbH, 4) TNYHBIN OOBICK, T.€.
oOciie[oBaHUE Telda M OAEKIbl UYEIOBEKa, 5) Ha MECTHOCTU C OTpaHUYEHHBIM
JOCTYIIOM (3€MENbHBIE YUACTKH).

IIpoueccyanbublii mopsinok o0bicka. Ha ocHoBanuu u. 2 cr. 38 VIIK B
cllydya€ HEOTJIO)KHOCTH OOBICKA €ro IMpOBEICHUE MOXKET ObITh MOPYYEHO
cienoBaresieM oprany no3HaHus. COTpPYIHHMKM oOpraHa JO3HaHUS TaKXe MOTYT
NPUBJIEKATHCS CIIEOBATENIEM K YYaCTHIO B OOBICKE JIJIsl OKa3aHMsI COACHCTBUS B €TO
npoBefeHun  (OJOKMpOBaHHWE  OOBICKMBAEMOIO  IOMEIIEHHUS, IPEOAO0TICHHUE
BO3MOXXHOTO  TNPOTUBOJNEHUCTBUSL  OOBICKY, HAONIOAEHHE 3a  IOBEICHUEM
oObickuBaeMoro u T.a1.). OOs3aTeNbHBIMM YYaCTHHUKAMU OOBICKA SIBIISIOTCS
noHsTeie. Ecnu 00bICKY MHoOABEpraercsi OIHOBPEMEHHO HECKOJBKO IOMEIICHHM
(KOMHAT), OHSTBIE JIOJIKHBI IPUCYTCTBOBATh B KaXK/I0M U3 HUX. B ciydasx, korga
MPOU3BOJICTBO OOBICKA CBA3aHO C OMACHOCTBIO JJIA JKM3HU U 30POBbS MOHSTHIX,
OH, coracHo 4. 3 cT. 170, MOXXEeT NpOU3BOAUTHCS U 0€3 UX ydacThs. XapaKTepeH B
TOM OTHOIICHWM cleayomuil npumep. Paccnexays nemo o cepum yOWIACTB,
pa300iHBIX HAMaJeHU W BBIMOTATENIbCTB, COBEPILICHHBIX B I. TonbATTH OaHIOMH,
PYKOBOIMMOM peruauBucToM A., pabotauku Y BJ] momyuwnu cooOmieHue o Tom,
YTO TPOE BOOPYKEHHBIX YJICHOB OAaHJIbl HAXOJSATCS B OJHOW M3 KBapTUP KHIIOTO
KOMILIEKCA, 7€ OHU XPaHWJIU JEHbI'M M MMYILIECTBO, OTHSTHIE Yy MOTEPIIEBIIUX.
YyacTHUKM OOBICKA B KBapTUPE MOIVIM CTOJKHYTbCA C BOOPY’KEHHBIM
COMPOTHUBIICHUEM, OXKUIATh KOTOPOrO MMEIUCh JAOCTaTOYHble OCHOBaHUs. B aToii

cutyauuu cotpyanukn OMOHa BopBanuchk B KBapTHpY, 00€30pyKWIH OaHIUTOB,
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HAJICJIM HA HUX HAPYYHUKHU U TOJIBKO IOCJE ITOTO MPUNIACKIMN MOHATHIX. [1o 3TOMY
e JIeNly TPU TPOM3BOJCTBE BTOPOTO OOBICKA B JPYrod KBapTUPE MOXKHO OBLIO
OKMJIaTh B3pbIBA CAMOJEIBHOIO B3PBIBHOIO YCTPOMCTBA, HWMEBIIETOCS Yy
MPECTYIMHUKOB. PaOOTHUKYM MUIHITMN HE CTAJIM MOABEPTaTh MOHSATHIX OMACHOCTU H
MOCTYIIMJIM TaK e, KaKk U B nepBoM ciydyae. BepxoBHseiii Cyn PO oreepr A0BOIbI
3aIIMTBI O HEJONMYCTUMOCTH TMOJYYEHHBIX B JTUX CIIy4asx BEIIECTBEHHBIX
JI0Ka3aTeNbCTB  (B3PBIBHOE YCTPOWCTBO, OpYKHE, AaBTOAETalIM, JEHbIH) Kak
MOJTyYEHHBIX B OTCYTCTBUM MOHSTHIX, U yKa3all, YTO KOHKPETHbIE OOCTOSITENIbCTBA
COOBITHS CZeNIajl HEBO3MOXKHBIM MPUBJICYEHHUE UX K MPOBEACHUIO 0OBICKA.
CornacHo 4. 11 ct. 182 VIIK, xorma oObICK MPOU3BOAUTCS Y OOBUHSEMOTO,
IIOI03PEBAEMOTO, IIPU HEM BIIPABE NPUCYTCTBOBATH 3ALIUTHUK. 3aKOH CIIELIUATIBHO
MOYEPKUBACT, YTO €CIU OOBICK MPOU3BOAMUTCS B MOMEIIEHUHU JIPYTOro Juia, TO
IIPU €ro MNPOBEICHWM BIpaBe IPUCYTCTBOBAaTh AaJBOKAT JTOr0 JHULA. OJTO
HOPMAaTHUBHOE IPEANMCAHUE — IIPOSIBICHUE CTPEMIICHUs 3aKOHOJATENs YCUIUTH
rapaHTUd WHTEPECOB JIMIl, MPOTUB KOTOPHIX (PAKTUYECKH, XOTS M B HESIBHOU
dbopme, OCYHIECTBISIETCS YTOJIOBHOE TMpecienoBanune. BaxHoil rapaHTuei
3aKOHHOCTH OOBICKa SIBISIETCS 00s3aTesNbHOE MPHUCYTCTBUE NpPU HEM JUIa, B
IOMEIIEHUH KOTOPOTO MPOU3BOAUTCA OOBICK, JTUOO COBEPILIEHHOJETHUX YJICHOB
ero ceMpbd. [Ipy HEBO3MOXHOCTH 3TOrO IMPU OOBICKE [OJDKEH IMPUCYTCTBOBATH
MPEACTABUTENb  KWIMIIHO-OKCIUTYaTallAOHHOM  OPraHW3aldM, CEIbCKOW WIIH
MOCEIKOBOM aaMHUHHUCTpauuu. OTCYyTCTBUE JMLA NpU OOBICKE, Y KOTOPOro OH
MIPOU3BOJIUTCA, TOPOXKJIAET HEAOMYCTUMOCTh MPOTOKOJIA U OOHAPYXEHHBIX
BEIIECTBEHHBIX J0Ka3arenbeTB'. CliemoBarenh BIPaBe IMPUBIEYh K YYACTHIO B
OoObICKE CHEeUuaIucTa, HanmpuMmep [UIsi TPUMEHEHUS TEXHUKH C  LEJbIo
oOHapyXeHUsl TAWHUKOB, (DUKCAIMH XOJ[a ¥ Pe3yJIbTaTOB OObICKa U T.1I. J[71s1 oTOopa
UCKOMBIX TMPEAMETOB MOTYT OBITh MPUIVIANIEHBI B Ka4eCTBE CIEIUATIHCTOB
AHTUKBApHI, (papMalleBThl, MEIUIUHCKHE PAaOOTHHUKH, a ISl PACKONOK U JIPYTUX

TPYAOCMKHX pa60T — BCIIOMOT'aTCJIbHBIC Y4YaCTHHUKMU. I[J'I?I IIOMCKAa B3PbIBYATBIX

'Cwm. Bromnerens Bepxosroro Cyna P, 1996, Ne§. C. 30-34.
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BEIIECTB, HAPKOTUKOB MOXKET OBbITh MPUIVIAIIEH KUHOJIOT CO CIIYKeOHO-PO3BICKHOM
COOaKOH.

[Ipu IPOU3BOJICTBE oObICKa B MOMEILECHHSIX, 3aHHUMAaeMbIX
IUIIOMAaTHYECKUMHU  MIPEJICTAaBUTEISIMM, JIMOO YJIeHAMH HMX CEeMEH, JOJDKeH
IIPUCYTCTBOBATH MPOKYpOp U npencrasurens M /la.

C uenplo OCYIIECTBICHHUS] KOHTPOJS 3a 3aKOHHOCTBIO M 3(PPEKTUBHOCTHIO
oObICKa B HEM MOTYT y4aCTBOBaTh MPOKYPOP M HAYAJIbHUK CJIEICTBEHHOTO OT/ENA.

[IpoGnemaruyHO MpuBjeUeHUE K OOBICKY MOTEPNEBIIMX U CBUAETENEH. DTU
JMIa MOTYT OINO3HaTh OOHAapy>KEHHbIE MpPHU OOBICKE BEIIM, KaK MpUHAAJIeKAIIne
NOTEpPIEBIIEMY, T.€. COACHCTBOBATh ONPEIEICHUI0 HX OTHOCUMOCTH. OJIHAKO
ClIelyeT UMETh B BU/Y, YTO B TAKUX CIy4dasX CJIE€I0BATENb JUIIAETCS BOZMOKHOCTH
NpeabsIBUTh OOHAPYKEHHbIE BEIIM JJISl OMO3HAHUS 3TUM JIMIAM, C COONIOCHHEM
3aKOHHOM mpoueaypbl, MO0 (AKTHUECKHM ONO3HAHUE YXKE COCTOSIOCh, HO
poTekasio 0e3 coOMoaeHUs HaIeKallel poLieccyaabHON POpMBI.

Bcem nuuaM, npuBiIeUEHHBIM K YYaCTHIO B OOBICKE, pa3bsCHSIOTCS UX IpaBa
U 00s13aHHOCTH, B T.4. IPaBO MPHUCYTCTBOBAThH MPU BCEX NEHCTBUAX CIIEAOBATENS U
JIeJIaTh 3asBJIEHUS MO TOBOAY J3THX JEWCTBUM, NOJIEKAIINE 3aHECEHHUIO B
IIPOTOKOJI.

OOBICK 4acTO MPOTEKAET B KOH(IMKTHOW CHUTyallMH, KOIJla OOBICKMBAEMBIi
HaJIeeTCsl Ha ero Oe3yCHEIIHOCTh U BCEMEPHO CTPEMUTCA (CBOMM IIOBEIAECHHUEM,
OTBJICKAIOIIMMHM BONPOCAMH M T.I.) K TOMY, 4YTOObl HCKOMBIE NPEIMETHI U
JIOKyMEHTbl He Obutn HaijeHbl. CremoBarenb ke (WIM TOMOTAIOUUNA €My
COTPYIHUK OpraHa JO3HaHHSA), NOHHMMAas IICUXOJIOTHIO TPAYYIIEro, JI0JDKEH
BHUMATEJIBHO CJIEIUTDH 3a €r0 MOBEACHUEM, MOAMEUYaTh PeaKIMu Ha X0J OObICKa U
YUUTHIBaTh €€, OIpenessss HamnpaBieHUs JajJbHEHIINX TOUCKOB. UTOObBI
o0ecneynTh ycrex oObICKa OH JIOJDKEH TIIATENIbHO K HEMY HOATOTOBUTHCS:
BBISICHUTH PACIOJIOKEHHE OOBICKUBAEMBIX IOMEILIEHUMN, cOoOpaTh CBEAEHUs 00
OOBICKMBaeMOM, MOA00paTh HE3aMHTEPECOBAaHHBIX B  JieJ€ TOHATBIX H
CHEIUATUCTOB, TOJArOTOBUTh HY)KHbIE TEXHUYECKHE CpEACTBA, NPHUHATH B

COOTBETCTBHM C PEKOMEHAAMSIMU KPUMHHAIMCTUKU JAPYyTUe Mepbl (Hampumep,
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OIpEAEIIssl 30Hy OMCKOB YYECTh U3BECTHOE MOJIOKEHUE O TOM, YTO MPU CO3JaHUU
TalHUKOB OOBICKMBAaEMBIE JIMIIA HEPEIKO HCIIOJIBb3YIOT CBOM MpOo(deccuoHaIbHbIE
HAaBBIKH).

HemnocpenctBennas mporieypa oObICKa CKIAIbIBACTCS U3 psifa ACUCTBHil: 1)
CJIeIoBaTeNlb MPEABABISIET OOBICKUBAEMOMY ITOCTAHOBJICHHE 00 OOBICKE OO
paszpemieHre cyga Ha oOObIcK. DakT O3HAKOMIIEHHMS C 3THUMH JOKYMEHTaMu
yIOCTOBEpSIETCA  MOAMUCHI0O  OOBICKMBAeMOro, 2) 3aTeM OH [peasiaraet
0OBICKHBAEMOMY JTIOOPOBOJILHO BBIJIaTh OTHICKMBAEMbIE€ MPEIMETHI, JOKYMEHTHI U
neHHoctd. Eciu oHM BbIZaHBl JOOPOBOJIBHO M HET OCHOBAHMM oOIacaTbCcsl UX
COKpBITHS, CIIEA0BATEIb BIIPABE€ HE IPOU3BOAUTH MTOMCKOB, 3) B IPOTUBHOM CITydae
OH NPHUCTYNAET K MOMCKY IPEIMETOB, TOKYMEHTOB M LIEHHOCTEW, yKa3aHHBIX B
MOCTaHOBJICHUH, MOCIEI0BATEIbHO, IIar 3a IIaroM, o0cienyss BO3MOXHbIE MecTa
ux ykpbITus. [Ipu 3TOM cienoBaresib BpaBe MPUMEHUTH NPUHYIUTEIbHBIE MEPHI:
BCKpBIBaTh JIIOObIE 3alepThle MOMEUIEHUS W XpaHWJIUIIA, €CJIM BIaJelell
OTKa3bIBa€TCS  JOOPOBOJIBHO WX  OTKPBITh, H30eras HE  BBI3BIBAEMOTO
HEOOXOIMMOCTBIO TOBPEXJeHUs wuMmylectBa. OH TakKe BIpaBe MpPeceKarhb
MOTBITKK JIWI, TPHUCYTCTBYIOIIUX TPU OOBICKE, YHUUYTOXHUTH WIA COKPHITH
nojyiekaiue u3bsATUI0 TpenaMetbl, 4) OOHapy>KMB HCKOMbBIE TPEIMETHl H
JIOKYMEHTBI ~ CJIEIOBAaTeIb JOJKEH NPEAbSBUTH HX TMOHATBIM U JAPYrUM
OPUCYTCTBYIOUIMM JIMIIAaM C TEM, YTOOBI OHHM MOIIM O3HAKOMHUTBCS C
WHJIUBUIYAM3UPYIOIIUMU TMPU3HAKAMU JOTUX OOBEKTOB, (aKT OOHAPYKEHHS
KOTOPBIX MPEICTOUT OTPa3uTh B MPOTOKoJe oObicka. [Ipm »TOM cremoarenb
JIOJKEH OTPAHUYUTHCS U3BATUEM JIUIIH TEX MPEAMETOB WM TOKYMEHTOB, KOTOPBIE
O €r0 MPEANOI0KEHUIO UMEIOT OTHOLIEHHUE K JIEITY.

[Tockonbky B x0€ OOBICKa MOTYT OBITh BBISBICHBI OOCTOATEIHCTBA JIMYHOU
KU3HU OOBICKMBAEMOIO, €ro JMuHasg W (WiIM) ceMelHas TaiiHa, 00CTOSTENbCTBA
YaCTHOW >KM3HU JAPYTUX JIML, CIEA0BATEIb, PYKOBOJACTBYSICh KOHCTUTYLIHOHHBIM
MPUHIUAIIOM HENPUKOCHOBEHHOCTH 4YacTHOM »ku3Hu (cT. 23 Koucrutynuu) u
nonokeHusamMu 4. 7 cr. 182 VIIK, 00s3aH NpuUHSTH MEpPbl K TOMY, YTOOBI 3TH

oOcTosTenbeTBa He ObUIM omtameHsl. C 3TOH LENbl0 OH JOJDKEH MperyNpeauTh
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VYaCTHHKOB OOBICKA O HEOOXOIMMOCTH COXPaHSATh BTalHE CTaBIIME UM
M3BECTHBIMH CBEICHHUSI M OTOOparhb Yy HUX MOJIHUCKY, C MNPEaynpexiacHueM o0
OTBETCTBEHHOCTH 32 pa3MIAlllCHUE JAHHBIX MPEABAPUTEIBHOTO CIEACTBUS IO CT.
310 YK PO.

Oco0eHHOCTH TIPOBeeHUS JUYHOTO O0O0bIcKAa. JIMYHBIH OOBICK — 3TO
Pa3HOBUJHOCTh OOBICKA, COCTOSINAsI B MPUHYIUTEILHOM OOCIEIOBAaHUU Tella U
OJIK/Ibl YEJIOBEKA, a TaK)Ke MMEIOIIMXCS MPU HEM BelIeHl C 11eJIbl0 0OHapYKEHUs
PEAMETOB U JIOKYMEHTOB, OTHOCSIIIIUXCS K JICITY.

Korma oObexkTOM JHMYHOTO OOBICKA SBIISIETCS TEIO YEIOBEKA, OOBICK
OTIIMYAETCSI OT OCBUJCTEIHCTBOBAHUS TEM, YTO TMPU OOBICKE CJIEI0BATENb
OCYILIECTBISIET TMOWCK J0Ka3aTeIbCTB, BO3MOXHO CKPBIBAEMBIX B OJIEKIE, B
MOJIOCTSIX TE€Ja, Yero HET MPU OCBUJIETEIbCTBOBAaHUU. Henb3si OTOXKIECTBISTH
JUYHBIN OOBICK C JOCMOTPOM, KOTOpbId B cooTBeTCTBUU ¢ KOAIl P® spnsercs
aIMUHHUCTPATUBHO-IIPABOBOM  MEpPOM, MNPHUMEHSAEMOW Uil  YCTAHOBIICHMS
aIMUHHUCTPATUBHBIX MPABOHAPYIIEHU.

JInunoMy 0OBICKY MOXKET OBITh MOABEPTHYT I0JI03pEBACMbIil, OOBUHSIEMBIH, a
B HEKOTOPBIX CIy4asiX CBUJIETEIb U JAXKE JIUI0, HE MMEIOIIEE MPOLECCYaIbHOTO
cTaryca, €CJIu €CTh JIaHHBbIE O TOM, YTO y HUX XPAHATCS MCKOMBIE MPEIAMETHI U
JOKYMEHTHI. {151 mpoBeneHUs] TUYHOTO OOBICKAa HY>KHBI HE TOJIBKO (DaKTHYECKOE,
HO U dopManbHOE OCHOBaHME. [10CKOIBKY JTUYHBIA OOBICK, TIPECTABISET COOOM
OTPaHUYEHUE KOHCTUTYIIMOHHOTO TOJIOKEHUS O HEMPUKOCHOBEHHOCTH JIMYHOCTH
Ha €ro TMpoBeJeHUE, MO O00lIeMy MOpaBuily, TpedyeTcs pa3pelnieHue cyaa
odopMIIeHHOE MOoCcTaHOBIeHHEM (T1. 6 4. 2 cT. 29).

B toxe Bpems, cornacHo 4. 2 ct. 174 VIIK, B Tpex ciyyasx JUYHBIA 0OBICK
MOXKET OBITh TIPOBENCH O3 BBHIHECEHHS TOCTAaHOBIICHUS clieioBareneM u 0e3
paspellieHus cyja. IT0 BO3MOXKHO: 1) Mpu 3ajepKaHuu JIULa, 2) NpUu 3aKI0YEHUN
JUIa TOA CTpaxy. B 3TUX JAByX ciydasiX JUYHBIA OOBICK HMMEET LEJbIO
MPEAOTBPATUTh BO3MOXKHYIO IMOMBITKY 33J€P>KaHHOTO MPOHECTH B MECTO JIUIICHUS
CBOOO/IbI, OPYKHE, HAPKOTUKHU U JPYTUe 3alpelieHHbIe K 00palleHuIo MpeIMeThl,

3) Korga ecTb JOCTAaTOYHbIE JIAHHBIE IOJIaraTh, YTO JIMLO, MPUCYTCTBYIOLIEE MpU
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OOBICKE B TIOMEIIEHWW WM WHOM MECTE, CKPBIBACT NpH ceOe MNpeaMeThl WM
JOKYMEHTBI, KOTOPbIE MOT'YT UMETh 3HAYEHUE TS Jea.

Ecnu nuyHbli OOBICK HE TEpPHUT  OTIArarelibcTBa, OH MOXKET OBITh
MpOU3BEACH HAa OCHOBAaHWM TIOCTAHOBIICHUS CJIEOBaTeNsa, Oe3 MOIydeHUs
CyneOHOTO penieHusi, HO C TMOCJIEAYIOIMM CyAeOHbIM KOHTPOJEM 3a €ro
3aKOHHOCTBIO.

Jlo mocnennero Bpemenu YIIK nmomyckan mpoBeieHHE JUMYHOTO OOBICKA B
orcyrctBue MNOHATBIX. OnHako ®enepanpHbiM 3akoHOM OT 4 wmronsg 2003 r
00s13aTeTbHOE YYaCTHE MOHATHIX PACIPOCTPAHEHO W HAa JUYHBIA OOBICK (4. 1 CT.
170 VIIK). OTuM CylIeCTBEHHO YCHJIEHBI MPOLECCYaJIbHbIE TAPAHTHUH MHTEPECOB
JIUL, TIOJBEPTraeMbIX JINYHOMY OOBICKY, & TAK)KE FapaHTHH 3aKOHHOCTH MPOBEIACHUS
0OBICKA U 3aKPEIUICHHSI €T0 PE3YJIbTaTOB.

UToObl YMEHBIIUTh, HPABCTBEHHBIN YIEepO, MPUUUHSAEMBIH JHIYy JTHYHBIM
OOBICKOM, OCOOEHHO CYIIECTBEHHBIM B CHUTYyalMsIX, KOrja OOBICK IMPOBOAMT JHIO
MHOTO TI0Ja, 3aKOH pPAacHopoCTpaHsSeT Ha HEro NpaBWiia, MPUMEHSEMbIE IIPU
OCBUJIETEILCTBOBAHUU: JTUYHBIA OOBICK MPOU3BOAATCS TOJIBKO JIMIIOM OJHOTO IOJa
C OOBICKMBAaE€MBIM, C y4aCTHEM IMOHATHIX M CHEIHAIUCTOB TOro ke moina. [lpu
JUYHOM OOBICKE 0CO00 BaXHBIM SIBIISIETCS 3allpeT JCHCTBUMN, YIPOXKAIOIIMX
3JI0POBBIO U YIIEMIISIFOIIUX Y€CTh U JOCTOMHCTBO 00bickuBaemMoro (ct. 9 VIIK). C
Y4E€TOM 3TOTO MPEICTABISAETCS OSCCIOPHBIM, YTO MOUCK MPEAMETOB, CKPhIBAEMBIX
B MIOJIOCTSIX T€JIa, MOXKET OCYLIECTBISATHCSA TOJBKO BPAYOM.

@ukcanus pe3yabTaroB 00bIcKa. OO0sA3aTe€NbHBIM CPEICTBOM (PUKCAUU
apnsercst nporokonupoBanue (cMm. npunokenue 80 k YIIK). IIportokon oGwicka
JOJDKEH COZIEp>KaTh BCE CBEJCHMS, MOJICKAIINUE, B COOTBETCTBUU CO CT. 166 VIIK,
BKJIFOUEHHUIO B TIPOTOKOJI: MECTO U BpeMsI MPOBEACHUS, YUACTBYIOIINE JIUIa, (HaKT
pa3bsICHEHUS UM TpaB W OOS3aHHOCTEW, MPEAYNPEKIACHUS HX O MPUMECHEHHH
TEXHUYECKUX CPEJICTB. YKa3bIBaeTCA LEIb OObICKa (OTBICKAHHE M U3bATUE
0003HAYCHHBIX B TIOCTAHOBJICHUHM TMPEAMETOB U JOKYMEHTOB), J€TaJbHO
(UKCUPYIOTCSL XOJ U Pe3yabTarbl OObICKA, C YKAa3aHHMEM — B KaKOM MECT€ U Mpu

KaKuX OOCTOATENbCTBAX ObUIM OOHApYXEHbl MPEAMETHI, JOKYMEHTHl WU
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neHHoctu. OTmedaercss — BbIJAHBI JU  OHU  JIOOPOBOJNIBHO WJIM  U3BATHI
npuHyauTeasHO. Eciu He OyneT 3auKCupoBaHO MECTO UX OOHApYX)EHUs (CaMo 10
ceOe yKa3pIBaIOIIee Ha TO — YKPBIBAIUCH JIM TPEAMETHI M JTOKYMEHTHI, JTHUOO
XPaHWIUCh OTKPBITO) JOKA3aTEIHCTBEHHOE 3HAYCHUE PE3YIbTaTOB OOBICKA MOXKET
OBITH 0CJIa0JIEHO, UJIK BOOOIIIE YTpaueHO.

B npotokosie 10/KHBI OBITH OTPaXKEHBI MOMBITKA 0OBICKMBAEMOTO WJTU IPYTUX
JUI] YHUYTOXKUTH WM CHOPATATH TOJUICKAIUE UIBATHIO MPEIMEThI, JOKYMEHTHI
WM IICHHOCTH, WHBIM 00pa3oM BOCIPEMSATCTBOBATh X0y OOBICKA, a TAKKE MEpHI,
MIPUHSTHIC CIIEA0BATEIEM JIJIsl TPECEUCHHS TAaKUX TOTBITOK.

C oco0o#l THIATENBHOCTHIO JIOJDKHBI OBITh OINKCAaHBI OOHAPYKEHHBIC TPH
0OBICKE TIPEIMETHI M IOKYMEHTBI, YTO HEOOXOMUMO JJIs TPEAOTBPAIICHHUS YaCcThIX B
MPAKTUKE YTBEPKIACHUN OOBICKUBAEMBIX O TOM, YTO HM3BSITHIC Y HUX BEIIU ObLIH
MOJIMEHEHBI JIPYTUMHU. B 3THX mensx 3akoH TpeOyeT, 4ToOBbl BCE H3BIMAcMbIC
MPEIMEThl TIEPEYUCISUTUCH B MPOTOKOJIE C TOYHBIM yKAa3aHMEM HX KOJUYCCTBA,
Mephl, BeCa, HHAMBUAYAJbHBIX TPU3HAKOB M [0 BO3MOXHOCTH CTOMMOCTH.
HexxenarenbHO OrpaHWYMBATBCS OMUCaHUEM o0miero xapakrtepa ("KOJIbIO0 W3
MeTaiyia Kearoro ugera', "manka kopuuHeBoro mexa'). B ciyyae wuzbATHsS
3HAYUTEIIBHOTO KOJIMYECTBA JIEHEKHBIX KYMIOpP K TMPOTOKOIY MOXKET OBITh
MIPWIOKEHA WX OMHUCHh C 0003HAaYEeHWEM HOMEpa KaKIoW Kymiopbl. OTMedaroTcs
TaKKe 3asBJICHUS] YYACTHUKOB, CICTIAHHBIC HMH B X0JIe OOBICKA.

Komust mpotokosa BpyYaeTcs MOA POCHHUCH JIUIY, B TIOMEIIEHUU KOTOPOTO
MPOU3BOIUIICS OOBICK. Ecii 0OBICK TTPOM3BOMUTCS B TMOMEIICHUH OPTaHHU3AIUN —
KOMUSI BpydYaeTcs NpeacTaBUTeNto anMuHuctpauuud (4. 15 cr. 182). Otm —
3aKOHOTIOJIOXKCHUS SIBJISIFOTCS TapaHTUEH TMpaBa YKa3aHHBIX JIMI] OCIHapUBaTh
3aKOHHOCThH U3BSATHUS TMPEIMETOB M JJOKYyMEHTOB, 1 COOTBETCTBEHHO, TPEOOBATh UX
BO3BpaTa, a TakXe O0XKajloBaThb 3aKOHHOCTh CamMoro OObICKa M MPUMEHEHHBIX
MPUHYAUTEIBHEIX Mep. [IpenacraBisercs, 4To W TPU TPOU3BOACTBE JIMYHOTO
0OBICKa KOTIHSI POTOKOJIa 0OBICKA TAKXKE JTOJIKHA BPYUYaThCS OOBICKHBAEMOMY.

W3baTbie MPeAMETHI, JOKYMEHTBHI M IICHHOCTH IMPHOOIIAIOTCS K MPOTOKOIY.

UtoObI 00€CIIeUnTh UX COXPAHHOCTh OHH, MPU HEOOXOIUMOCTH, YIAKOBBIBAIOTCS,
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OTIEYATHIBAIOTCS CJIEOBaTeJieM Ha MecTe OObICka C OTMETKOMl 00 »ToM B
IPOTOKOJIE, YTO YAOCTOBEPSAETCA MOAMMCHIO OOBICKHUBAEMOTrO, MOHATHIX U JAPYTUX
y4acTHHKOB. Eciu nenpto oObicka ObUIO OOHapyXeHHE Tpyna — (QUKCUpyeTcs
COCTOSIHHE OOHapYXEHHOTO TPyIa, COCTOSHUE €T0 OJECXK]Ibl, TPyTHe, BhISBICHHBIC
OCMOTpPOM JaHHbIE, a TaKXK€ MEpbl N0 YCTAHOBJIEHUIO €r0 JUYHOCTU (OMO3HAHUE
poACTBEHHMKaMH M Ap.). Ho oOHapyXeHHBbId Tpyn MOXET OBITb OCMOTPEH
OTJIETILHO, C COOTIOICHUEM MPOIEAYPHI, IpexycMoTpenHo cT. 178 YIIK.

K nmnporokonmy oObicka MOTyT TakKe NpWIararbCsi HM3rOTOBIICHHbIE
clieZloBaTesieM IIJIaHbl OOBICKMBAEMOTO IOMEIIEHUs, C O0O3HAaYEeHHUEM MECT, B
KOTOPBIX ObLTN OOHAPYKEHBI UCKOMBIE OOBEKTHI.

JUis  noBblmieHUst 3(Q(EKTUBHOCTH OOBICKA MOTYT OBITb NPUMEHEHBI
TEXHUYECKHE CPEJCTBAa MOMCKOBOIO Xapakrepa (METaJUIOUCKAaTeNd, Ie0JI0KaTOPbl,
razoaHanan3aTophbl), a JIs OoJjiee MOJHOIO 3aleyaTiieHus ero Xo/a U pe3ysbTaTos,
(oOHapyKeHHEe MECT YKPBITHUSI MCKOMOIO, IPOLIECC H3BJICUEHUS W3 TAWHUKOB,
BHEUTHUN BUJl U3BATHIX NPEIMETOB W JOKYMEHTOB), TEXHMYECKHE CpPE/ICTBa
yIAOCTOBEPUTEIBHOTO  Xapaktepa ((GpoTo- U  KHUHOChEMKA, BHUJEO3AIHUCH).
[IpyMeHeHre MOMCKOBBIX CPEACTB (PUKCHUPYETCS B MPOTOKOJE OObICKa B Clyyae
HEOOXOMMOCTH, NMPUMEHEHUE K€ YIOCTOBEPUTEIbHOW TEXHUKU OTPaXKaeTcsl B
00s13aTeIbHOM TMOPSIJIKE, C YKa3aHUEM YCJIOBHM €€ MPUMEHEHHS] U MOJYyYEHHBIX
pe3ynbratoB. C moMomibio (OTOCHEMKH HAMISAAHO (DUKCUPYETCS BHEIIHUNA BUJ
U3BITBIX TMPEAMETOB U JOKYMEHTOB. (Oc00eHHO 3(PGEeKTUBHBIM CpPEICTBOM
3areyariieHusl X0[a M pe3ylbraToB OOBICKA SIBIISIETCS BHJIE03aIlMCh, CIIOCOOHAs
0TOOpa3uTh JIMHAMHUYECKUE DJIEMEHTHI CIIEJCTBEHHOTO JIEUCTBUs (HAIpumep,

pOoLIECC U3BJICUEHUS MTPEIMETOB U3 TAHUKOB).

§2. OcHoBaHNs M IOPSIIOK MPOU3BOACTBA BHIEMKH.

BBICMKa, 9TO CJICACTBCHHOC HeﬁCTBHe, cocrodamece B MNPUHYAUTCIBHOM

U3BATUU, C COONIONIEHUEM NPETyCMOTPEHHON 3aKOHOM MPOILENypbl, MPEAMETOB U

AJOKYMCHTOB, HMCIOIIUX 3HAYCHUC I JCIa. Ecau (baKTI/I‘IeCKI/IMI/I OCHOBAaHUSAMHU
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OOBICKa SIBJISIOTCS MPEATNOIOKEHUS O BO3MOKHOCTU OOHApY>KEHUS U U3BSATHS U3
OTIPENIETICHHBIX MECT UCKOMBIX OOBEKTOB, TO BbIEMKA MPOU3BOAUTCS «ECIH TOYHO
M3BECTHO, TJe U y Koro oHu Haxomsatcs» (4. 1 ct. 183 VIIK). OcHoBanuem ajis
TAKOI'O BBIBOJIA SIBJISAIOTCS UMEIOIMECS B €€ JOKA3aTeIbCTBA ¢ HECOMHEHHOCTBIO
YKa3bIBAIOIIME Ha BUJ HCKOMBIX OOBEKTOB M MX MECTOHaxoxjaeHue. [pyrumu
CIIOBaAMH, CBEICHUS O BHUIAE M MECTOHAXOXKICHUHW MCKOMBIX MPEIMETOB U
JOKYMEHTOB IIpM BBIEMKE JOJDKHBI HOCHTH HE BEPOSTHBIM, a JOCTOBEPHBIN
Xapakrep. OTUM BbleMKa OTJIMYAETCS OT 00BICKA, XOTS OPSIOK MPOBEJICHUS TOTO U
Apyroro AeMcTBHs BO MHOTOM TOXJAecTBeHEeH. Henmomyctuma nHaOmiomaemasi B
[IPAKTUKE NIOJAMEHA BBIEMKHU «U3BATUEM» IIPEAMETOB U JJOKYMEHTOB, T.K. U3bATHE —
9TO HMHCTUTYT aJIMHMHUCTPAaTUBHOIO, a HE YTOJIOBHO-IIPOLECCYaTIbHOTO IIPABa,
CBOOOMHBIN OT TPeOOBAaHUN YTOJIOBHO-TIPOIIECCYATbHOU (hOPMBI, M IPUMEHSIEMBIH
JUISl YCTAHOBJICHHSI aIMUHUCTPAaTUBHBIX NPAaBOHAPYLIEHUW. BBIEMKYy He cienyer
OTOXKJIECTBIATH W € IPEAYCMOTPEHHBIM 3aKOHOM BpPEMEHHBIM  HU3BATHEM
JOKYMEHTOB OPraHM3alUe U IpakJaH Ha MAaT€pUAIIbHbIC LIEHHOCTH U JCHEXHBIC
CpEICTBa, OCYIIECTBIAEMBbIM Oopranamu MBJI mist ycTaHOBIIEHUS UX MTOJJIMHHOCTH,
au00 TpU HAJMYMKM OCHOBAHMUU IMOJIaraTh, YTO 3THU JOKYMEHTHl MOTYT OBITb
YHUYTOXKEHBI, COKPBITHI, 3aMEHEHbI WJIM M3MEHEHBbI. Takas Mepa, yCTaHOBJICHHAs
HOBOM penakiued m. 25 cT. 11 3akona «O MumMmum», XOTS U NMPUMEHSIETCA TIPU
HaJIMYMM JAaHHBIX, BJIEKYLIMX HE TOJBKO aIMHHHUCTPAaTUBHO-IPABOBYI), HO U
VTOJIOBHYIO  OTBETCTBEHHOCTb UM  peaju3yercs B  ¢opMme, OnuM3kod K
MpoLIeCCYaJbHOM (COCTABIIEHHE TMPOTOKOJIA, MPHUBJICYEHUE TMOHATHIX M T.IL.),
COXPAHSIET BCE K€ CBOM aJIMHMHHMCTPAaTUBHO-NPAaBOBOM xapakrtep. OHa omivdaercs
OT BBIEMKHM CBOEM 0OECHEUUTENbHOM 1EJIbI0 U  KPaTKOBPEMEHHOCTHIO:
NpUMEHSAETCd Ha CpPOK He Oojiee ceMu CYTOK, a NIpU yIrpo3e MPHUOCTAHOBKHU
JESITENbHOCTH TPEANPUATUS, OCYLIECTBISIIOIIETO (PUHAHCOBYIO, XO3SIMICTBEHHYIO,
MPEANPUHUMATENBCKYIO U TOPTOBYIO JIEATEILHOCTh — Ha CPOK He OoJee 48 Jacos.
Oprasbl paccieoBaHUsl Yalle BCEro MPOU3BOASAT BBIEMKY IPEAMETOB U
JOKYMEHTOB U3 CIYKEOHBIX MOMEUIEHUN MpEeanpUsATHN U OpraHu3aiuil, XoTs He

HCKIIIOYACTCA U BBICMKA U3 KHUJIbIX HOMGI_HCHI/Iﬁ rpaxiaH. B stom ClIy4dac BbICMKa
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MOXXET TPOU3BOIUTHCA TOJBKO C pa3pelieHus cyaa. Takoil ke MOpsIoK
YCTAHOBJICH JUIsl BBIEMKH JOKYMEHTOB, COAEpIKalIMX MH(OpMAIMIO O BKJIaJaX U
cueTax TrpaxkJaH B OaHkKax W MHBIX opranm3auusx (m. 7 4. 2 ct. 29 VIIK). B
OCTaNBHBIX CIydasx (QopMajIbHBIM OCHOBAaHHUEM [IJII BBIEMKH  SIBIISCTCS
MOTHBHPOBAHHOE TIOCTAHOBJICHHE ciemoBareis (cM. mpuioxenue 77). OmHaxo,
KOTma peyb WAET O BBIEMKE TIPEIMETOB U JOKYMEHTOB, COZCpPIKaIIuX
rOCyJapCTBEHHYI0 WJIM MHYIO0 OXpaHieMylo (QenepaibHbIM 3aKOHOM TaiiHY,
Tpebyercs coracue npokypopa (4. 3 ct. 183 VIIK).

[Ipomemypa BBIEMKH UWMEET MHOTO OOIIEro ¢ MPOLEeaypoll oObICKa
(0COOEHHOCTSIMU OTIMYAETCS BBHIEMKA MOYTOBO-TENErpaHBIX OTHPABICHUN) U B
IIEJIOM 3HAUYUTENBHO 0oJiee MPOCTa, T.K. HE MPETyCMaTPUBAET MOUCKA CKPBIBAEMBIX
npenMeToB W JOKyMeHTOB. [locime oO3HakoMJIeHHS JUIla C TMOCTAaHOBJICHHEM
cleoBaTeNlb IpeajaracT €My BBIJIaTh TPEIMEThl W JOKYMEHTHI, ITO/JIC)KAIIHe
U3BATHIO, a TIPU UX JOOPOBOJBHOM BBITaYe OTpaHUYMBACTCS (€CIM BBIAHO BCE
uckomoe) (ukcamnueit 3toro (Qakra B mnporokoie. B mporuBHOM ciiydae
ClIeIoBaTellb M3bIMAET MPEIMETHI M JIOKYMEHTBI IPUHYAUTEIBHO, I YeTO MOXKET
MPOU3BOIUTHCA BCKPBITHE XpaHWIHII. [Ipy BhleMKe MPUMEHSIOTCS aHATIOTUYHBIC
OOBICKYy TapaHTHH: HEIONMYCTUMOCTb H3bSITHS TPEAMETOB U JOKYMEHTOB, HE
OTHOCAIIUXCS K JeNy, NPEIbSBICHUE W3BATOTO TIOHATHIM, HEpas3IallcHue
00CTOSITENTBCTB YAaCTHOM JKU3HU U T.]I.

Xoa W pe3yabTarhl BBIEMKH (UKCHPYIOTCS B TpoTokose. Ero comeprkanue
pentameHTHpoBaHo CT. 166 n 182 YIIK u, B 0OCHOBHOM, COBIIAAAET C COJICPKAHUEM
npoTokona oObicka. [IpoTokon BBIEMKH, @ TaKKe U3bAThIE MPEAMETH U
JOKYMEHTBI, SIBJISIIOTCS JIOKa3aTelIbCTBAMHM, OJHO M3 KOTOPBIX 0€3 APyroro Tepser
JI0Ka3aTeNbCTBEHHOE 3HaYeHue. Komust mpoTokoia BEIEMKHU JO0KHA OBITH Bpy4ueHa
JUILY, Y KOTOPOTO OBUIM H3BSATHI MPEAMETHI U JOKYMEHTHI, YeM OOECIIEUHBACTCS
BO3MOKHOCTh OO)KQJIOBAaHWS JCUCTBHI CJIENOBaTeNsl W TPEIBABICHUE KCKa O

BO3BparTe HEeO0OOCHOBAHHO U3BSITOIO.
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§ 3. Haso:xkeHnne apecTta Ha OYTOBO-TejlerpapHble OTIPABJIEHHUS, X OCMOTP H

H3BbATHE.

ApecT, OCMOTp U WU3BATHE TOYTOBO-TEIETPAPHBIX OTIPABICHUHA, ITO
3¢ PeKTUBHOE CPEJCTBO PACKPHITUS MPECTYIICHUM, MO3BOJSIONIEE B HEITIACHOM
MOPSIJKE BBIIBUTH HAMEPEHUS TMOJ03PEBAEMbIX M OOBHUHSEMBIX (TUIAHUPOBAHUE
HOBBIX NPECTYIJICHUHN, COKPBITUE CJIEOB U T.1.), ONPEAETUTh KPYT COYYaCTHUKOB
NPECTYIUICHUH, MONYy4YUTh HHGOPMAIMI0O O MECTOHAXOXKICHUU BEIECTBEHHBIX
JI0Ka3aTeNbCTB, TPYIa, YCTAHOBUTH KaHANbl COBITA TOXWUINEHHOTO U JpyTHe
00CTOSITENIbCTBA, MOAJIEKAIINE JT0Ka3bIBaHUIO. OHAKO HETJIACHBIN XapaKTep ITUX
JNEUCTBUII HE TIpeBpallaeT UX B  ONEPATUBHO-PO3BICKHOE MEPONPHUSITHE,
npenycMoTpenHoe 1. 9 ct. 6 3akora 06 OPJ] (KOHTpOJh MOYTOBBIX OTIIPABICHUH,
tenerpadHbIX W HHBIX COOOIIEHMI), T.K. 1) IO3HABaTeNIbHYIO JESITEIHHOCTH
OCYLIECTBIISIET HE ONEPATUBHBIA OpraH, a caM CJelI0BaTellb; 2) 3Ta AESTEIbHOCTb
JETaJIbHO YPETyJINpPOBaHa MPOLECCYaTbHBIM 3aKOHOM.

PaccmarpuBaemMoe aeiicTBUE MpeacTaBiasieT co00i KOMILIEKC Tpex
npoueccyajbHbIX JeiicTBHii: 1) apecTa MOYTOBO-TejIerpaHbIX OTIPABJIEHUI,
2) ux ocmotpa u 3) BoieMKH. [lepBoe U3 HUX — He CJIEACTBEHHOE, a
OPraHM3alMOHHO-PACTIOPSAUTEIbHOE IeiiCTBHE, 2 OCMOTP U BbIeMKa — JIBa
CaAMOCTOSITEJIbHBIX CJIEICTBEHHBIX IeHCTBHS, IPONU3BOAUMbIE OHO 32 IPYTHM.
B HekoTOpBIX CiIydyasix, KOIJ1a B OTIPABJIEHUH He COMEPKUTCS UCKOMOM
uHopMaIUU, YKA3AHHBII KOMILIEKC OTPAHUYUBAETCH APECTOM U 0CMOTPOM
KOppeCNoHAeHIINH, 0e3 ee BIEMKH.

K nmouroBo-TesierpadHbIM 0THIPABJIEHUAM OTHOCSITCSI T€ UX BU/AbI, B
KOTOPBIX MOT'YT COJAEPKAThCSI CBeJIeHUA U NMPeAMeThbl, HHTEepPeCcyoue
ciaencrBue. TakoBbl MUCbMA, MOYTOBBIE OTKPBITKH, TeJIerPaAMMBbI,
TeJ1e()OHOTPAMMBI, PAHOTPAMMBI, /IEHE:KHbIE MIePEeBOAbI, MOCHLIKH,
oannepoau. Ileiixxunrosblie u paguoresiepOHHbIE COOOLLIEHUS

KOHTPOJIMPYIOTCH B HHOM NOpsiAKe, mpeaycMorpeHHoMm ctT. 186 YIIK. Apecry
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MOAJIEKAT KAK MCXOASAIIHE OT JIMIA, TAK U OCTYNAKIIHME K HEMY II0YTOBO-
TeJierpadgHbie OTIPABJICHHS.

3aKoH He ompeesisieT — MOYTOBO-TeJierpad)Hble OTIPABJICHHUS KAKUX JIMII

MO/JIeKAT apecTy, 0CMOTPY U BbleMKe. B nepBy1o ouepeab 310 nogo3peBaembie
U o0BHHsieMble. HO KOHTPOJIb OTHIPaBJIeHU MOXKET OCYIIeCTBISTHCHA U B
OTHOLLIEHUM CBHAETe/Iel, MOTepneBIINX U HHBIX JIHUL, €CJIM UMEKTCH TaHHbIe
0 TOM, YTO OHU 00MEHUBAKTCA UHPOpMAaLueil, MMeIoLIeld 3HAYeHue ISl
packpbIiTus npecrymiaeHus. OIHAKO, MPeACTABISAETCH HEAOMYCTUMbIM
KOHTPOJIb 32 MEePenuCcKoi MeKAy 3AIUTHUKOM U NOA3AIUTHBIM, T.K. OH
NpeacTaB/isai 0bl 000 HeMPaBOMEpPHOe HApYLIeHHe MPO(ecCHOHAILHOI
TalHbI a1BOKATA.

OcMOTpY U BBIEMKE MPEAIIECTBYET apecT OTIPABICHUM, T.€. IPEKPaAIEHUE UX
JNAJbHEMIIEro JBVMKCHUSI BBHUIY 3aJICpKAHUS B YUPEXKACHUSIX CBA3U. [loCKONbKy
apecT W MOCJIEAYIOIUEe OCMOTP M BbIEMKa OTIPABIECHUN MPEICTaBIAIOT COOOU
CYLIECTBEHHOE OrpaHWYEHHE IIpaBa Tpa)KJaH Ha TailHy NEPENUCKH, HWHBIX
cooOmenuit u, cornacHo Konctutyuun PO, nonmyckaroTcs Ha OCHOBaHHUH
cyneonoro pemenusi (4. 2 cr. 23 Konctutynuu P®) 3akoH deTko ompesenser
MOPSAZOK ITOJYUYEHUsS CIeNoBaTeeM paspelieHus cyna. Kak u B Ipyrux ciyyasx,
CONPSDKEHHBIX C OIPAHUYECHHEM KOHCTUTYLUHMOHHBIX MpaB IPak/iaH, CIEAOBATEIb
BO30yX1aeT 00 3TOM MOTHBHPOBAHHOE XOJIATAaHCTBO TEPEl CyJ0M, OOJICYCHHOE B
(GbopMy MOCTAHOBJIEHUS, COITIACOBAHHOTO C MPOKYypopoM. B HeMm ykasbIBaloTCs: a)
JAHHBIE O JIMIE, I[IOYTOBO-TelerpadHbie OTMPABICHUS KOTOPOTO  JOJIKHBI
3a/lep)KUBAThCsl, U €ro ajapec; 0) OCHOBaHUSA apecTa, OCMOTpa U BBIEMKH
OTIPABIICHUH, T.€. UMEIOLMECS B JEJIE€ JI0KA3aTENbCTBA, YKa3bIBAIOIINE HA TO, YTO
OTIIPABUTEIhL MOXET COOOIIUTH CBOEMY aJpecary CBEIEHHUs, WIH Iepeciarh
OPEAMETHI, UMEIOIINE 3HAUCHUE JJIS JIeJ1a; B) BUIbI OTIPABICHUM, MOIJICKAIINE
apecTy; TI) HaMMEHOBAaHUE YUYPEXKICHHS CBSI3M, HA KOTOPOE BO3Jaraercs
00sI3aHHOCTHh ~ 3aJICP)KMBAaTh COOTBETCTBYIOIIEE OTIMpaBICHUE. XOJIATalCTBO
paccmarpuBaeTcsi  Cyabe, ¢ coOmogeHueM  OObIYHOW  MpOILEenypHl,

npeaycMoTpeHHoi 3akoHoM (4. 1-4 ct. 165 VIIK). Pemenue cynpu obnekaeTcs B
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(GbopMy TOCTAHOBIEHUS, COAEPXKAIIETO pPAa3pEIICHHE Ha apecT, MOCISAYIOIIHA
OCMOTP W BBIEMKY OTIPaBJIECHUI; KOIMHUS MOCTAHOBJIEHHUS HAIPABISETCA CYIbEi
HEMOCPEJCTBEHHO, JIMOO uepe3 cieloBarelis B YUYPEXKACHUE CBSI3U. JTUM Ha
YUpEeKICHUE CBS3H BO3JIaraeTcsi 00s3aHHOCTD 3a€PKUBATh MTOYTOBO-TeIeTpadHbIe
OTMPABJICHUSI U HE3aMEUIUTEIHFHO YBEIOMIISATh CIEAOBATENsl O UX MOCTYIUICHUH.
ApecT IeCTBYeT Ha MPOTSKEHUH CPOKA MPEIBAPUTEILHOIO paccie0OBaHus, HO HE
MO3/IHEE JIHS €r0 OKOHYaHUsA. B 3TOT MOMEHT ciieioBaTesb 00s13aH OTMEHUTH apecT,
c 00si3aTebHBIM yBeloMJIeHHeM 00 3ToM cyma W mpokypopa. OTmeHa apecta
BO3MOXXHAa M paHbllle — KOrJa B IIPOIECCE paccielOBaHUS B HEM OTHaja
HEOOXOTUMOCTb.

[TonyuuB yBenomiieHHE 00 apecTe OTIPaBICHUM, CIelI0BaTeNb MPUOBIBACT B
YUPEKIACHUE CBA3U U MPOU3BOAUT OCMOTP OTIpaBieHus. J[Jisg 3Toro He TpedyroTcs
OOBIYHBIX (PAKTUUECKHUX OCHOBAHUM OCMOTpA, TOCTATOYHO MOCTAHOBIICHUS CY/IbH.
[Ipu ocmotpe oTmpaBieHust codmogaeTcs oObIYHas I ocMoTpa npouenypa. Ho
€CTh M OCOOEHHOCTh: TMOHATBIMU MOTYT OBITh TOJBKO PAOOTHUKH JAHHOTO
nouToBo-TeserpadHoro  yupexaeHus. Jisg mepeBoma TEKCTa MUCHMEHHOTO
COOOIIICHMSI, BBIMOJHEHHOTO Ha $3bIKE, KOTOPHIM CJIENIOBaTeIb WU TOHSATHIE HE
BJIQJICIOT, MOXKET OBITh MPUIVIAIICH MEPEBOTYMK. B 0cMOTpe MOXKET yuyacTBOBaTh U
CHEUUAUCT (HalpUMEp, COTPYAHUK OINEPATUBHO-TEXHUUYECKOTO MOApPa3/ICIICHUS
JUIS BBISIBJICHUST W (UKCAIlMM OTIEYaTKOB TajblieB). HesaBucumo oT TOTO,
oOHapy)XeHa JI1 OCMOTPOM IOUYTOBO-TeerpaHOro OTHpaBICHUS OTHOCSIIASACS K
neny uHdopMalus UM HET, O pe3ysibTaTax OCMOTpa COCTAaBISETCS MPOTOKOJI, B
KOTOpPOM TIOMHMO OOBIYHBIX JAaHHBIX, TpeOyembix cT. 166 YIIK, orpaxatorcs Bua
MOYTOBO-TEJIETpaHOrO0  OTHPABJICHUS, IOJBEPrHYTOTO OCMOTPY, CBEJICHHS,
cozepkamecss B HeM (B T.4. COAEPKUMOE OaHIEPOIM M TOCBUIOK, WMEIOIIee
3HAYEHHUE JJIs1 JIE1a), @ TAK)KE KEM U KOMY OHO HarlpaBjieHO. Eciiu BbISIBIIEHHBIE NTPU
OCMOTpPE CBEJICHHSI HE HUMEIOT OTHOIICHUS K Jelly WU €CIu CIeJ0BaTelNb
OTPAaHUYMBAETCS OCMOTPOM OTIIPABJIEHHUS U CHITHUEM C HEro KOmuW (Hampumep,
KOTJla TI0 TaKTUYECKUM COOOpaKEHUSIM 11€JIECOO0OpPa3HO HAMPaBUTh OTIPABJICHUE

ajpecary), CIEAOBaTellb NPUHUMAET MEpPbl K TOMY, YTOOBI OHO IPOJOKHIIO
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JIBMKEHUE B HEMOBpPeXJCHHOM Buje. OO0 3TOM jenaercss COOTBETCTBYIOIIAS
OTMETKa B MIPOTOKOJIE OCMOTpa. B ToM ke ciydae, Koria OTHpaBlICHUE CONEPKHUT
3HAYUMYIO I Jieia WHGOPMAIMI0, MPUYEM JI0Ka3aTebCTBEHHYIO IICHHOCTH
UMEET W OpWTMHANl OTNpaBieHus (MOMJIMHHOE NHChMO, TelerpaMma H T.1I.)
CJIEZIOBATENIb MPOU3BOJUT €r0 BBIEMKY C COONIONEHHUEM TPaBHI €€ MPOBEIACHHS.
BrleMka, ocTaBasch CaMOCTOSTEIBHBIM CJICICTBEHHBIM JICHCTBUEM, IPOU3BOAUTCS
IpU STOM BCJEI 3a OCMOTPOM, SIBISISICH KaKk OBl €ro MpOJOJDKEHHEM, T.K.
(akTHYECKUE OCHOBAaHMS BBIGMKH, T.€. CBEJACHHUS O HAJUYMM HMCKOMOM
uHdopMary, coaepkarcs B TPOTOKoie  ocMmoTpa. [lpu  momoOHBIX
00CTOSITENIbCTBAX HET HEOOXOIUMOCTH B COCTABJICHHHM OT/EIBHOTO MPOTOKOJIA
BBIEMKH: 00 OCMOTPE W BBIEMKE COCTABIISICTCS €IUHBINA TMPOTOKOJ, OTPAXKAFOITUI
KaK pe3ybTaT OCMOTpPa, TaK U (aKT U3IbATUS KOHKPETHOTO TTOYTOBO-TENIETpadHOTO
ormpasneHus. [locnennee u cTaHeT OKa3aTeNbCTBOM IOCIE MPHOOIIEHUSI €ro K
7ely TOCTaHOBJIEHHEM  ciemoBarens. JlokaszarenbcTBeHHass — uHMOpMaIus,
NOJTyYeHHas B pPe3ybTaTeé OCMOTpPa W BBIEMKH OTIPABICHHA, MOXET HUMETh
pasnmuuHyo (opmy. DOTO 3HaKoBo€ (TEKCTOBOE) COOOIIEHUEe, TepeaaBaeMoe
aapecary (Hampumep, coaepikaiiee HHCTPYKIMIO O €r0 OKHIaeMOM TOBEICHUN) U
BBICTYIAIOIINE  «HMHBIMU  JIOKYMEHTaMU», TEPEBOMbI  JEHEKHBIX  CyMM,
YKa3bIBAIOIIME HA XapaKTep OTHOIICHHWH OTIPABUTENS C aapecaroM (TOXKe «HHOU
JIOKYMEHT»), TPEAMETHI, TIEPEeChIaeMbIe MO TouYTe (HEUTpalbHBIE TPEIMEThI, HO
TaKKe M TPEAMETHI, CBSI3aHHBIE C BO3MOXKHON MPECTYMHOW AESITCIBHOCTHIO —
HApKOTUKH, OpYXKHE), KOTOpPbIE MOTYT OBITh TPU3HAHBI BEHICCTBEHHBIMU
JoKa3areabCcTBaMHu. Bce OoHM OyIyT MMETh JTOKa3aTelIbCTBEHHOE 3HAYEHUE JIHIIh
BMECTE C IMPOTOKOJIOM OCMOTpPa M BEIEMKH OTIIPABJICHHUM, Y/I0CTOBEPSIOIINM, KaKHe

HNMCHHO MaTcpHalibl COACPKAINCH B HOHTOBO—TeHeraCI)HBIX OTIIPABJICHUAX.
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I'maBa 5. lonpoc u ouHas craBka. KOHTPOJIb U 3a1MCh MEPEroBOPoOB

§ 1. Jompoc.

IlonsiTue nompoca m ero JaokKa3arejbCTBEHHOe 3HadeHue. Jlornpoc — 3TO
MOJYy4YEHUE B COOTBETCTBUHM C YCTAHOBIICHHOM 3aKOHOM MPOUEAYpPOM OT
JIOTIPAIITIBAEMOTO JIMIA CBEJACHHUM O CYIIECTBEHHBIX 0OCTOSTENbCTBAX JeNia MyTeM
MOCTAHOBKH TEpeJ] HUM 3aJ[aud Ha BOCIIPOM3BEJICHHUE U Tiepeaauy uHGOpMaIuu B
ycTHOM (opme. M3 cka3aHHOTO CIEAyeT, YTO MO3HABATEIbHYI0 OCHOBY JAaHHOTO
JICHCTBUSL COCTaBIIsIET omnepaius paccrnpoca. Habmogenue ke (MUMHUKH U KECTOB
JOTPAIIMBAEMOI0) UTPAET BCIIOMOTaTelIbHYIO POJib, IIOMOTasi CJIEeI0BATENIO JTyUllle
VSICHUTh CMBICT CIIOBECHOTO cooOmieHus. WHas cuTyanmuss — mpu  J0OMpoce
[JIyXOHEMBIX, 3/€Ch JOMpalluBaeMblii nepenaer UHGOPMAIUIO SI3BIKOM KECTOB,
JOCTYNHBIM HaOmofnennto. Ho cooOiieHue AompammBaeMoOro MPUHUMAET U
npeoOpa3yeT B 00BIYHYIO pedb MEPEBOAYUK, a HE CIIEI0BATENb.

Jlonpocy mojjiexar mojo3peBaeMblii U OOBUHSIEMBIH, €CJIM OHU KEJaloT JaTh
nokazanug (n. 2 ct. 173 VIIK), norepneBmmii U CBUIETENb, €CIUM OHU HE
BOCIIOJIB30BAIUCH, UMMyHUTETOM (1. 1 4. 4 ct. 56 VIIK), a Takxke sKkcnepr u
cnenuanuct. Jlompoc mocnenHMX — HEoTheMJieMass YacTh OJKCIEPTU3bl U
NEATENIBHOCTH  CIEUUANINCTA, CBA3aHHOM C Jade wuMm  3aKimodeHus.  [ns
MO/I03PEBAEMOr0 M OOBHHSIEMOTIO Jaua MOKa3aHWN Ha JOMPOCE CIYKHUT CPECTBOM
MX 3alUTHI OT MOAO3PEHUSI U 0OBUHEHMs. JaBasi moKa3aHUs MOTEPIEBIINNA TaKKe
3alllMIIAET CBOM IIpaBa, a CBUJETENb BBIMOJHSAET IIPABOBYIO O0OS3aHHOCTH H
MOPaJIBHBIN JIONT COACHCTBOBATH MPABOCY/IUIO.

Jlonpoc npoBoaAUTCSA B CJIY;KEOHOM KaOUHeTe Cjie0BaTeIsl, HO B ciy4ae
HEO0XOAUMOCTH — B MeCTe HAXO0KACHHS JONPANIMBAEMOTI0: B 3aHHIMAaeMOM UM
’KMJIOM MOMeEIleHUH, B JIe4eOHOM YUpeKIeHUun, ydeOHOM 3aBeJeHuH, B oduce

OPraHM3aluu, MPOMBbIIIJIEHHOM NPEeINPUSITHN, B YUPEKICHNH JTUILICHUS
cB000abI M T.1. Takasi He0OXOAMMOCTH BOBHUKAET B CJyuasix, KOrjaa Jonpoc

OKa3bIBACTCHA MEPBOHAYAIBHBIM CJICACTBEHHBIM l[eﬁCTBHEM, OTTHKKA
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KOTOPOI0 HeJOMYCTUMA (HAnpuMep, Korjaa 0e3 101npoca HeBO3MOXKHO

NPEeICTABUTH cede KAPTHHY COOBITHS U CINIAHUPOBATH NMPOBEJACHUE JPYIrUX
CJIeICTBEHHBIX JAeMCTBU), JIH00 KOIIA JONPAIIMBAEMbIN 110 COCTOSIHUIO
3I0POBbSI HE MOKET SIBUTHCH K CiaeA0oBarear0. JInua, Haxoasmuecs: moa

CTpasKeil, yaie Bcero A0NMpPamuBalTCA B IOMEIIEHUH CJIeACTBEHHOI0

U30JI1TOPA, I71e JJIS1 3TOr0 BbIJeJIeHbI ClleHAJIbHbIe Ka0uHeThI. Bo3MoxkeH
AOIPOC BCeX MOAJIEKAMMX eMy JIMI[ HA MecCTe, I1e MPOUCXOAWIO0 COObITHE, 0
KOTOPOM MM NPEACTOUT paccka3arb. BUa MeCTHOCTH 10 3aKOHY acCOUMALUIA
UIPaeT PoJib MYCKOBOI0 MeXaHU3Ma JIJIsl 0:KUBJICHUS MAMATH H
NPUNOMMHAHUA 3206ITOr0. OTHAKO 3TOT NMPHUEM J0INPOCA He NpeBpalaeT
JAAHHOE JeifiCTBHE B IPOBEPKY MOKA3aHUH HA MecCTe: MOCJIeHSA UMeeT HHbIe
nesu (CM. r1aBy 6 KHUTH).

Jloka3aTenbCTBEHHOE 3HA4€HHWE JAO0Mpoca B TOM, 4YTO B pe3yJbTare €ro
MPOBECHUS CJIE0BaTe/b MOJMyyaeT MokazaHusi nojo3peBaemoro (cr. 76 VYIIK),
obBunHsiemoro (ct. 77), motepneniiero (ct. 78), ceuaerens (ct. 79). JlomycTumMocThb
ATUX JI0Ka3aTeJIbCTB OMpeesercss cobmogaeHueM mporenypsl gompoca. YIIK,
KOHKPETH3UPYsl 9TO OOIIee MOJIOKEHNUEe, CYUTACT HEAOMYCTUMBIMHU TTOKa3aHUS
MOJI03PEBAEMOT0 U OOBHHSIEMOTO, IMOJYYEHHBIE B OTCYTCTBHE 3alllMTHHKA M HE
MIOATBEPKJICHHBIE UMH B CYyAE, a TAKXKE€ NMOKA3aHWUS CBUAECTENS U MOTEPIIEBIIETO,
€CIi OHM HE MOTYT YKa3arb Ha HCTOYHUK CBOEW OCBEIOMIICHHOCTH. Henb3s
CUMTATh OTAEIBHBIM BUIOM JI0KA3aTeJILCTBA MPOTOKOJIBI JOMPOCA YKA3aHHBIX JIUII,
T.K. OHU CIIy’ar JIMIIb IpoLeccyanbHOl (PopMoOil cOXpaHEeHHUs MOKa3aHUM U, B CUILY
TpeOOBaHUI HEMOCPEICTBEHHOCTH MOTYT OBITh ODNAIEHbl B CyA€ JHIIb B
HEKOTOpPBIX cllyyasx. JloKa3arelbCTBEHHYIO IIEHHOCTh HMEIOT Takke U
MpUJIaraéMple K IPOTOKOJY H3TOTOBJICHHBIE JOINMPAlIMBAEMBIM B XOJI€ AOIPOCa
CXEMBbI, YEepPTEKH, PUCYHKU, TUATPaMMbl, KOTOpbIe B HalIsIIHO-00pa3HON (opme
WUTIOCTPUPYIOT U KOHKPETU3UPYIOT OTAEIbHBIE ()parMeHThI MOKa3aHU.

OcHoBaHMS M NpPOUECCYAJbHBIN MNOPAXOK aompoca. st mpoBeneHUs
Jomnpoca He0OXOAMMBI OCHOBaHUsI. B OTHOIIIEHUH MTO103pEBAEMOT0 U OOBUHIEMOTO

(akTHUEeCKUX OCHOBaHWW He Tpedyercs, (OpPMabHBIMU K€ OCHOBAaHUAMHU
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SBIIIFOTCS. aKThI, KOHCTATUPYIOIIHNE MOSBICHUE B MPOIECCE JAaHHBIX YUYaCTHUKOB U
BO3JIaralolIfe Ha CcIlefoBaressi O0s3aHHOCTh OOECIEYUTh WX MPaBO Ha Jady
MOKa3aHWM, T.€. TOTIPOCUTD UX, €CITU OHU HE OTKA3BIBAIOTCS OT Ja4 MOKa3aHHUH (4.
l ct. 46 u 4. 1 ct. 47). OcHOBaHMEM JAONPOCA MOTEPIEBUIETO TAKKE SIBISETCS
(dhopMabHBIN aKT-MIOCTAHOBJICHUE O MIPU3HAHUM €ro TakoBbIM (4. 1 cT. 42). OgHako
JUTSL TOTIOJTHUTENIBHOTO JO0MPOCa 3THUX JIMIl HYXKHBI ()aKTUUECKUE OCHOBAaHHUS, T.C.
JAaHHBIE O TOM, YTO OHHU PACMOJAralT CBEACHUSIMH, KOTOpbIE HE ObUIM MOJTYYEHBI
IpH TEepBOM jorpoce. HBIMU SBJSIOTCS OCHOBAaHMS JIONPOCAa CBUACTEIS — ITO
JaHHBIE O TOM, YTO €My H3BECTHBI OOCTOSITENIbCTBA, MMEIONIUE 3HAYCHUE IS
paccienoBanus 1 paspemienus aena (4. 1 ct. 56 VIIK). B atom ciydae peus uzer o
JTAHHBIX TPEATIOIOKUTEIPHOTO XapakTepa, HO W OHHU JOJDKHBI 00s3aTeIhHO
UMETHCS y CJEeNOBaTeNs MPU MPUHATAN UM PEIICHHS O mpoBeAcHuH mgompoca. O
HEJOOIIeHKe JTaHHOTO TPeOOBaHMS Ha IMPAKTUKE TOBOPHUT BEChbMa 3HAYUTEIHHOE
yuciio aomnpocoB (6osmee 60 %) or oOuiero ymcia, HE JABIIUX B PACIOPSIKEHHE
cJIeIoBaTes MoJIe3HOM HHpOpMaIUy.

Kak u mo60oe apyroe ciaeIcTBeHHOE JEHCTBHUE JOTPOC HE MOXKET MTPOBOAUTHCS
B HouHOE BpeMs (¢ 22.00 mo 6.00 yacoB Mo MECTHOMY BPEMEHH), KPOME CIIydacB
HE TEpISIIMX oTiarareiabcTBa. K HUM clelyeT OTHECTH OMacHOe JUIsl YKU3HU
COCTOSIHAE  JIOTIPAIlIiBA€MOro, HEOOXOIMMOCTh MPEAOTBpAIECHUS  CroBOpa
MO/I03PEBAEMBIX U JIPyTHE MOAOOHBIE 0OCTOATENIbCTBRA.

Y momiexamuyx JONpoCy CBHISTENS M TOTEPIEBIIETO MOXET OBITh B3STO
o0si3atenbcTBO O siBKe (4. 1 cr. 112 VIIK). OHU BBI3BIBAIOTCS K CJIEIOBATEIIO
MOBECTKOM B KOTOPOHM YKa3bIBAETCSA, KTO M B KAKOM KaueCTBE BBI3bIBAETCS, aJpec,
110 KOTOPOMY HAJUICKHUT SIBUTHCS, JaTa W BpEeMs SBKH Ha JOIPOC, TMOCICACTBUS
HEsSBKM 0€3 YBaKUTEIbHBIX NpHuMH. [loBecTka HampaBiseTcs MO TOYTE WU C
MCIIOJIb30BAHUEM MHBIX CPEICTB CBA3M (Tese(hOHOrpaMMOii, paguorpaMmoit), oo
¢ mocehuTbHBIM. ClleoBaTens JODKEH OBITh YBEpPEH, UYTO IIOBECTKa BpyYeHA
aapecary.

B ciayuae BpEeMEHHOTO OTCYTCTBHS  BBI3BIBAEMOTO OHA  BpydaeTcs

COBCPIICHHOJICTHEMY 4YJICHY CCMbHU, 00 nepeaacTCss aaMUHUCTpaluu 110 MECTY
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paboOThl BBI3BIBAEMOTO WJIHM, IO YCMOTPEHHUIO CJIEIOBATENsA, WHBIM JUIAM U
OpraHu3alusM JJis BPy4Y€HHUs BbI3bIBaeMOMY. PaKT BpPyUYEHHUs MOBECTKHU JOJIKEH
OBITh YIOCTOBEPEH PACIHMCKOW €ro camoro, JuOO 4WIEHa €ro CeMbH, JHOO
YBEJIOMJICHUEM MOYTOBOTO yUpEeKJIEHUSI 0 BpyuyeHUU. [Ipyu HEsiBKE MOTEPHEBIIETO
WU CBUJIETENS MO0 HEYBAKHUTEIBHBIM MPUYMHAM OH MOXET OBITh JOCTaBJIEH K
CIIEIOBATeNIl0  MPUBOJOM HA  OCHOBaHUM, BBIHECEHHOIO  CJEI0BaTEIIEM
noctaHoBieHus (4.4 ct. 113). YBaxuTenbHbIMU TPUUYUHAMH HESBKH MOTYT OBITH
HEIOJIyYeHUe TOBECTKH, KOMaHJWPOBKa, OOJIe3Hb, CTHUXUMHOE OCJCTBUE, HHBIC
00CTOSITENIbCTBA, MCKIIIOYAIOININE BO3MOXXHOCTh SIBKM. B Takom e mopsake
BBI3BIBAIOTCS Ha JONPOC TMOM03PEBAEMbIii U OOBUHSEMBIN, HaXoIsAlIUMECs Ha
cBobOoze. Ecnu aTu nuna HaxoaaTces Mol CTpaXkel, OHU JTIOCTAaBIISIOTCS HAa JOMPOC
OopraHamMy BHYTPEHHMX Jell. BOEHHOCIyXalluil BBI3BIBAETCS HA JIONPOC Yepe3
KOMaHJIOBaHWE BOWHCKOW yacTu. Bce momnexanue gompocy Juiia IMpu HEsSBKE
MOTYT OBITh MOJBEPrHYTHI CYIOM JICHE)KHOMY B3BICKAHHWIO Ha OCHOBaHUU
COCTaBJICHHOTO cliefioBaTesieM mporokosa (4. 3 ct. 118).

Takum 00pa3zom A0ONPOCYy MOTYT OBITH TOABEPTHYTHI JIMIA, 3aHUMAIOIIHE
pa3HO€  MpolEecCyallbHOE  MOJOXKEHHWE. DTO  CBHUJETENH, [OTEPIEBIINE,
nojo3peBacMbie, OOBHUHsSEMBbIC. 3aKOH 3apaHee HE OrPaHMYMBAET KPYT
MOJJIeXkKAIUX JAOMPOCY CBUIAETENICH U MOTEPIEBIINX UX BO3PACTOM: BO3MOXKHOCTh
Jonpoca MaJIONETHUX WM MpecTapesblX OINpeAessieT caMm ciefoBarenb. [lpu
HEOOXOJMMOCTH PElIEHUs BOMPOca O UX CIIOCOOHOCTH MPAaBUIBLHO BOCIPHUHUMATH
00CTOATENBCTBA €A M JaBaTh IIOKAa3aHMSl Ha3HAdaeTcs okcreprusa'. B Toxke
BpEMsl 3aKOH MCKIIIOUAaeT U3 Kpyra JOMpalIMBaeMbIX HEKOTOPBIX JIMI, KOTOPBIE
pacrionararoT uH(popMaleu, NoJy4eHHON B MPOIECCE OCYIIECTBICHUS UMU CBOUX
npoecCuoHANBHBIX 00sI3aHHOCTENH. DTO Cy/bs, IPUCSHKHBINA 3aceaTelib, aJBOKaT,
3aIIUTHUK T0/I03PEBAEMOT0 M OOBUHSEMOTO, CBSIICHHOCTYXUTENb, uieH CoBeTa
Oenepaunu u aenyrar [ocygapctBeHHOM Jlymbl. 3amper pompoca 3THX JIUIL
MIPOJMKTOBAH COOOpaKEHUSIMU OXpaHbl MPOGECCUOHATHFHON TalHBI, KaK YCIOBHS
"Perynupyromas 510t Borpoc cT. 196 (4. 4) YIIK ynmoMuHaeT TONbKO O MOTEPIIEBLIEM, OJHAKO COMHEHHS B

CHOCOOHOCTH JIaTh MOKA3aHUsI MOT'YT BO3HUKHYTh U OTHOCHUTEIILHO CBUJICTEJIsI, KOTOPbIii, IIOJIaraeM, B 3TOM Cliy4ae
MOXET OBITh MOJABEPTHYT IKCIIEPTH3E, HO € ero cornacus (4. 4 ct. 195).
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ux 3ddexruBHoit aestenpHOoCcTH (4. 3 cT. 56 VIIK). He momnexxar mompocy mnwuiia,
MOYKEJIABIINE BOCIOJB30BAThCA CBUACTEIBCKUM MMMyHUTETOM (mm. 1 4. 4 cT. 56
VIIK). Kpome TOro, Hemnb3s OONpamiuBaTh JIMI, CTPAAAIOUIMX (PU3NYECKHUMH H
NCUXUYECKUMHU HEOCTaTKaMH, BCIEACTBUE KOTOPBIX OHU HECTIOCOOHBI MPABHIIBHO
BOCIIPUHUMATh U BOCIIPOU3BOJIUTH OOCTOSATEILCTBA, UMEIOLIME 3HAYEHUE IS JIeTa.
Ho 3akoH JomyckaeT BO3MOXHOCTBH JONpOCa B KayeCTBE CBHJETENEH JApPYrux
YYaCTHUKOB TIpOLIECCa: IOHATBIX, CEKpeTaped, H Jaxe J03HaBaTelel,
cienoBaresiel W OMNEPAaTUBHBIX pPAOOTHHUKOB, KOIJa HEOOXOAMMO BBIICHUTD
OOCTOSITENIbCTBA,  CTAaBUIME KM  HM3BECTHBIMM IpPU  BBIIOJIHEHHH  CBOUX
obs3anHocTe. Ilo mMOBOAY BO3MOXKHOCTH JIONIPOCAa  IOCIEIHUX HHOTJA
BBICKa3bIBAIOTCS BO3PAXKEHUS, OCHOBAHHBIE HA TOM, YTO CBUJAETEIb — 3TO YUACTHHUK
IpoIecca, CO3/1aBaeMblil CaMUM XOJIOM HCCIIEIYeMOTrO COOBITHS, MEXIY TeM, Kak
cleoBarelib, J03HaBaTelb TaKUM JUIOM He Obul, MO0 MOMy4Yrs MHGOPMALIUIO B
mpolecce paccienoBanud. Kpome Toro, BbI30OBBI cCieloBaTelied B Cyd IS
IPOBEPKU CCBUIOK JOMNPAIIMBAEMBIX HAa NPUMEHEHHE HEI03BOJIEHHBIX METOOB
JIOTIPOCA CEPHE3HO OCJIOKHAT BBIMOJIHEHUE HWMHU CBOUX HEMOCPEICTBEHHBIX
oOsi3anHOCTeH. [IpencraBiseTcsi, 4TO ¢ 3TUMH COOOpPaKEHUSMU HEJb3s BCE XKe
COMIACUTHCA, KaK M0 (hOPMAJIbHBIM COOOpaKEHUsIM, TaK | MO cymecTBy. CoriacHo
y. 1 cr. 56 VIIK cBuzaerens — 3TO JMIIO, KOTOPOMY MOIYT OBITH H3BECTHBI
CYLIECTBEHHBIE OOCTOSATENBCTBA JeNia. 371€Ch HE TOBOPUTCS O CIIOCO0OE MOTyUYESHHUS
uHpopmau cBugereneMm. llog Takoe omnpenereHUEe BIONHE NOANAAAET U
cnenoBaresib. Kpome Toro, 6e3 gomnpoca ciaenoBaTessi O HE3aKOHHBIX JIEUCTBHSIX
KOTOPOTO COOOIIAaeT OOBHHSIEMBIM, YAaCTO MPAKTHUYECKH HEBO3MOKHO BBISICHHUTD
oOcTOsSITeNIbCTBA  JIOTIPOCA, OCMOTpa © TJ. W ONPENeTuTh JIOIMyCTUMOCTb
NOJyYEeHHBIX MPH 3TOM Jl0Ka3zaTenbcTB. [lo TakomMy myTH uIeT U cyneOHas
npaktuka. Ho ecnu cinepoBatens ObUT JOMPOIIEH B KauyeCTBE CBUACTENS — OH B
NANBHENIIEM YKE HE MOXKET BBIIOIHATH 110 A€y (pyHKIUH CIeI0BaTeNs .

Kak BumHO u3 3akoHa (4. 2 cT. 78 1 4. 2 cT. 79) mpeameT aonpoca CBUAETENIeH

W IMOTCPIICBIIMX MIHPOK: 3TO BCC H3BCCTHBIC HM O6CTO$ITCJ'IBCTB3,, HUMCIOIIIHEC

'Bronnerens Bepxosroro Cyna P®. 2001, Ne7. C. 21.
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OTHOILIEHUE K JeJTy, BKJIIO4as B3aUMOOTHOILEHUS C TI0A03PEBAEMbIM, OOBUHSAEMBIM
(1obaBuM u co cBuuerensMu). [lomo3peBaemblii JTONPALIUBACTCS 10 IOBOIY
00CTOSITENIbCTB, BBI3BABILIMX I[OJ03pEHHE, a OOBHHSEMBII — TIO TOBOAY
IPENBIABIEHHOTO OOBHMHEHHS .

B nmompoce, mnomumo crmemoBaTens, MOTYT C LEIbIO KOHTpPOJIS 3a
MPaBUIBHOCTBIO €r0 MPOBEJIEHUS Y4YacTBOBaTb MPOKYpOp M  HadyaJlbHUK
CJIEZICTBEHHOTO oT/ena. [lpu HeoOX0AMMOCTH MPUBIEKAETCS NEPEBOAUYHK, A TAKKE
cnequaiucT (Uisl TOMOIIM  CJleloBarenio B (OPMYJIUPOBKE  BOMPOCOB).
VY4acTByIOMHUNA B T0NPOCE IKCHEPT BBISICHAET OOCTOSATENBCTBA, CYLIECTBEHHBIE IS
naqu UM 3akiroueHus. dakruyecku 00s3aTenbHBIM B JAOMPOCE MOI03PEBAEMOI0 U
OOBHHSIEMOIO SIBJISIETCS y4yacTHE 3allMTHHKA. B coorBeTcTBUU ¢ 4. 2 cT. 53 VIIK
3alIMTHUK [P O3TOM BIPAaBE NPOSBIATH JOCTATOYHYK) AaKTUBHOCTB: JaBaTh
JONPAIINBAEMOMY B MPUCYTCTBUU CIIEAOBATENSI KPAaTKUE KOHCYJIbTAllMH, 3a1aBaTh
€My C pa3pelICHMs CIIEIOBaTelsl BOIPOCHI, Jeiarb NMUCbMEHHBIE 3aMEYaHUs IO
[OBOJY  IPaBWIBHOCTH M  IIOJHOTBI  IPOTOKOJIBHBIX  3amUced.  3aKoH
IPENYCMATPUBAECT TAKXKE MPABO aJBOKATA y4YacCTBOBAaTh B JOINPOCE CBUACTEIS,
BMECTE C KOTOPBIM OH SIBWJICS Ha Jompoc. B 3TOM cilydae agBOKaT MMEET T€ XKe
opaBa, 4YTO M 3alUTHUK, YYacTBYIOUIMH B JONPOCE II0A03PEBAEMOIO H
oOBuHsiemoro. CrenoBaTellb MOXET OTBECTH BOIIPOCHI a/IBOKAaTa, HO OO0s3aH
3aHECTH UX B MPOTOKOJI Jiorpoca (4. 5 ct. 189).

Hukakue pgpyrue numa, B T.Y. Jpyrde CBHUJAETENH, MOTEpIIEBIINUE,
M0JI03pEBAaEMbIe U OOBUHSAEMBIE ITPH IOITPOCE MPUCYTCTBOBATh HE JIOJIKHBI, T.K. 3TO
MOIIO OBl OKa3aTh Ha JIONPALIMBAEMOIO HEKENAaTelIbHOE BO3JEHCTBUE.
CrnenoBarenb AOHKEH MPEIOTBPAIlaTh BOBMOXKHOCTH OOIIEHUS! HEJONPOIICHHBIX

JIUIT MEXKTy COOOM.

'TIpEMEHHUTENBHO K JOIIPOCY 0OBUHIAEMOTO TO MONOXkKEHHE 3aKoHa (4. 2 cT. 173 YIIK) 03HaYaerT, 9T0 MIMEHHO IpH
MIEPBOM JIONPOCE JIIIA B KAYE€CTBE OOBHHSAEMOTIO Y HETO BBIACHSIETCS, YTO OH JKeJIaeT I10Ka3aTh M0 CYLIECTBY
oOBuHeHHs. [Ipy 3TOM He MMeeT 3Ha4YeHHs, 1aBajl M OH paHee IMOKa3aHHs M0 3TOMY BOIPOCY B Ka4€CTBE CBHICTEIS.
ITo xonkpetHOMYy neny CyneOHast xoyuterus BepxoBroro Cyna P® ykazaia, 4To B COOTBETCTBHH C 3aKOHOM
JIOKA3aTeIbCTBOM SIBIISIETCSl HE (PAaKT MPU3HAHKSI OOBHHSEMBIM CBOEH BHHBI, a HH(OpMaIus 00 00CTOsTEILCTBAX
COBEpILIEHN MTPECTYIIICHNS, KOTOpasi comepKuTcs B mokazanusx. Cm. brouterens Bepxosroro Cyma PO, 2002, Ne2,
C. 19.
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[To cooOpaskeHusIM 6€30MACHOCTH TPU TOMPOCE CBUACTENSI M MOTEPIEBIIETO
MOTYT OBITh COXpaHEHbl B TaliHEe cCBeleHHs 00 uX JudHocTU. [lns aToro B
cootBeTcTBMM € 4. 9 cr. 166 VYIIK oHuM MoOryr OBITh JONPOUIEHBI IO
MICEBJOHMMOM, TPUCBOCHHBIM MM ClieoBaTesieM. Pemenne 00 3TOM clenoBaTeb
000CHOBBIBAET B MTOCTAHOBJICHUH, COTJIACOBAHHOM C MPOKYPOPOM.

[lepen HEMOCPEACTBEHHBIM OCYIIECTBIEHUEM J0OIpOca CleI0BaTellb 00s3aH
NPEINPUHSATE Psii MEp, HAIlPaBICHHBIX Ha 0OECIeUeHUEe MpaB JOMpalIuBaeMbIX U,
B TOXE€ BpeMsl, Ha MPEIOTBpAICHUE BO3MOXKHOCTH yTaWBaHUS M UCKAKCHUS UMHU
uHpopmaru. TakoBHI:

a) IlpenorBpaiienue A0mMpoca HEHAJUISKAIEro JHIA (SBUBIIETOCS BMECTO
BBI3BIBAEMOTO IO OIIMOKE WM YMBIIUICHHO), JJIsl Yero HEOOXOIUMO YOEAUThCS B
JUYHOCTHU SIBUBLIETOCS (IIyT€M O3HAKOMJICHHSI C JJOKYMEHTOM, Y/I0CTOBEPSIONIUM
JUYHOCTD ).

0) PazpsicHeHue KaxJa0My JOMPAINIMBAEMOMY JIMIy — B KAKOM Ka4€CTBE U 1O
KaKoMYy JIeJly OH JIOIpallluBaeTCs, KaKue ImpaBa Mpe/ICTaBlIeHbl eMy TIPH JAO0NpPOCce U
B KaKOM MOpsJIKe OyIeT MPOU3BOAUTHCA J0mpoc. OCOOEHHO Ba)XKHOE 3HAUCHHE
MMEET pa3bsICHEHUWE IIpaBa Ha OTKa3 OT I[IOKAa3aHUW, T.€. Ha CBUICTEIbCKHUI
umMMyHUTET (CT. 11, 42, 46, 47, 56 YIIK) u nocneacTBuii oTkaza OT UMMYHUTETA.

B) [lpenynpexneHue cBUAETENs U IMOTEPIEBIIET0 00 OTBETCTBEHHOCTH 3a
OTKa3 OT MOKAa3aHWM M 3a Ja4y JIOKHBIX MMOKa3aHWi, mpexycMoTpeHHou ct. 307 u
308 VK. OG OTBETCTBEHHOCTHM IO 3THM CTaThsM NPEIyNpPEKIACTCA TaKXKe
MEePEBOAYUK, TPUBJICUCHHBIN K JOMPOCY.

r) IlpenynpexaeHue AOMpalIMBaeMbIX O TOM, 4YTO OyIyT HPUMEHSITHCS
TEXHUYECKHE CPECTRA.

Jlonpoc 1O CyHIeCTBY HAUUHACTCA MPEMIOKEHUEM  CBUACTENIO U
MOTEPIEBIIEMY paccKa3aTb BCE U3BECTHOE MM IO OOCTOSITENBCTBAM, B CBS3H C
KOTOPHIMU OHHU BBI3BaHBI Ha JOMPOC, a MOA03PEBAEMOMY UM OOBHHSIEMOMY — 00
00CTOSITENTbCTBAX, BBI3BABIIUX IOIO3PEHUE WM COCTABIISIONINX TPEIBSIBICHHOE

oOBHHEHHME. DJTO — «CBOOOIHBIM paccka3» pgomnpamuBaeMoro. Hccnempoparenu
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OTMEUAIOT, YTO Ha 3TOM ATare JI0NpOoca MOKa3aHUsS BBIUTPHIBAIOT B TOUHOCTH, HO
IIPOMIPHIBAIOT B IOJHOTE .

[Tocne aToro ciemoBarenb BIpaBe 3ajaBaTh BOMPOCHl. OHU MOTYT OBITh: a)
HaIIOMUHAIOIIUMU, 0) YTOUHSIOMIMMHU, B) JIOMOJHSIOMIUMHU, T') KOHTPOJIUPYIOIIUMHU.
[Ipn oTBeTe Ha HMX IOKa3aHUS BBIMIPHIBAIOT B IIOJHOTE, HO MPOUTPHIBAIOT B
TOYHOCTH, YTO OOBACHIETCS BHYIIAIOIIUM BO3JEHCTBHEM BOIIPOCOB®,

Crnenyer UMETh BBULY, UTO JIFOOOW BOMPOC UMEET 2 YACTU: KOHCTATHUPYIOUTYIO
¥ BONpOLIAIIyl. JIMIO, 3amaroniee BONPOC JPYromMy, HE TOJBKO CTPEMUTCS
BOCIIOJTHUTh HEIOCTAaTOK CBOMX 3HAHMW, HO U COOOLIAaeT €My HEeKYIo
MH(OPMALHUIO’.

YToObl IPEeNOTBPATUTh CBA3AHHYIO C 3TUM BO3MOXKHOCTb BHYIIEHHS 3aKOH
KATerOpUYECKH 3alpeniaeT CTaBUTh JONPAIIMBAEMBIM HABOJSIIUME BOMPOCHL.
TakoBBIMU SIBIISIOTCSL BOIPOCHI, B caMOM (DOPMYIHPOBKE KOTOPBIX B SIBHOW HIIU
CKpPBITOM (OopMe COIEPKUTCS IMOJACKa3Ka MKelaeMoro oreera. Hapoasimum, K
IpUMEPY, SABIISIETCS OTKPBITAs MOJACKA3Ka: «HE AEPKaJl JU MOI03PEBAEMBII B PYKE
HOX», B TO BpeMsl KaK CJIeJIaHHbIM B HEUTpaIbHOU (hopMe BOMPOC JOJIKEH 3ByUaTh
Tak: «bbuto N1 4TO-HUOYIH B pyKax y momo3peBaemoro». Ho m Takoil Bompoc B
JIpyroll cucTteMe KOOpAMHAT (HAampuMmep, KOTJa HEW3BECTHO, ObUT  JIH
MOJI03PEBAEMBIIl YUACTHUKOM COOBITHSI) HOCUT HaBoIAUIMi xapakrep. [losTomy k
MOCTaHOBKE BOIIPOCA HEOOXOAMMO MOIXOUTH C OCTOPOKHOCTHIO, OH JIOJIKEH OBIThH
chopMyIUpOBaH TakK, YTOOBI JOIMPAIIMBAEMbIM HE MOT M3BJI€Yb U3 HETO HUKAKOU
HOBOM HMH(OpManuu 00 0OCTOATENbCTBAX J€lla W BBIHYXKIEH ObUI ONUPaThCs
TOJIKO Ha COOCTBEHHYIO MaMSTh.

3anpemiasi 3aJaBaThb HABOJSILIME BOMNPOCHl 3aKOH YCTAHABIMBAET, 4YTO B
OCTaJJbHOM CJIeJIOBaTelIb CBOOOJIEH B BBIOOpE TaKTUKH jompoca (4. 2 cr. 89).
Bormpoc o cBoOozse BBIOOpa TAaKTUKHM JOMpOca 3aciIyXKUBaeT Oosiee eTaabHOTO
ocselleHus. Pemias ero cienyer HMCXOAUTh M3 HEAOIYCTUMOCTH INPH JONPOCE
MIPUMEHEHUSI HACWJIUS, YIrpo3 M HHBIX HE3aKOHHBIX MEp, a PaBHO CO3JaHUS
"Parunos A.P. Cyne6Has ncuxonorus ajs cienosareneii. M.: FOpautundopm. 2001. C. 221-224.

*Tam xe. C. 223-226.
’Konpmaxos H.W. Jloruueckuii cnosapk — cripaBodnuk. M.: Hayxka, 1975. C. 92.
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OMAaCHOCTH JJIs1 KM3HU U 3/I0pOBBs HompamuBaemoro (1. 4 ct. 164). B toxe Bpems
JIOTTyCTUMBI ~ TIPUEMBbI, HAMpaBl€HHbIE HAa T[OMOIIb JOMPAIIUBAEMOMY B
MPUIIOMUHAHUH 3a0BITOTO U Ha MPEOJOJIEHUE 3alUpaTesIbcTBa U JKU. HekoTopeie
aBTOPbl CYMTAIOT BO3MOXKHBIM NPHUMEHEHHUS B OSTHUX I€NIAX TaK Ha3bIBAEMBIX
«CIIEAICTBEHHBIX XUTPOCTE» (MX TOpPOM TPAKTYIOT Kak «MaHEBPUPOBAHME
uH(poOpMaLMei» WM «IICUXOJIOTMYECKHE JIOBYHIKKW»). CMBICI 3TOro mpuema
COCTOUT B CO3JIaHUW YCIIOBUHM, MPU KOTOPBIX JOIMpPAIIMBAEMBIN, 3a01yXaasiCh B
OLICHKE MH(OPMHUPOBAHHOCTHU clieZloBaTeNsi 00 0OCTOSATENbCTBAX JeJia WK Iesiel
J0TIpoca, TOHEBOJE COOO0IIaeT CKphiBaeMylo HH(opmanuioo. TakoBbl MpHEMBI,
UMEHYEMBbIE  «JOIYIIEHUEM JIeTeHAb» (KOrja CleoBaTelb IPEACTaBIsET
JOMPAlIMBAEMOMY BO3MO)KHOCTh HAarpOMOXIaTh OJIHY JIOKb Ha JPYrylo, o0ierdas
3TUM BO3MOXHOCTh €€ pa300iadeHusi); «OTBJICUCHUE BHUMAHUSM) (BBIICHEHHE
BTOPOCTENEHHBIX  BOIMPOCOB, CKPBIBAIOIIEE OCHOBHYIO LI€Jdb  JOINPOCa);
«pazkuraHue KOHQUIMKTa» (pacCYUTaHHOE Ha TO, YTO OOOCTPUB MPOTHUBOPEUMS B
MO3UIUSAX COYYAaCTHUKOB, CJIEOBaTellb MOOYIUT WX H300IMYaTh APYT Jpyra);
CO3/1aHK€ OIMMOOUYHBIX MPEACTABICHUMN, YTO CIEA0BATEII0 «BCE U3BECTHO» (C TEM,
YTOOBI MPOAEMOHCTPUPOBATh OECMEPCIEeKTUBHOCTh 3alHpaTeNbcTBa) U T.II.
VY4eHsle NO-pa3HOMY OTHOCSTCS K JOIYCTUMOCTH «CJIEACTBEHHBIX XUTPOCTEW».
OpHu mpeajararoT CyYUTaTb WX JONYCTHUMBIMH, TIOCKOJIBKY JEHCTBHUE UX
n30uparenbHOe: ISl MPAaBIMBOTO YYaCTHUKA OHU SIBJISIOTCS HEUTPAJIbHBIMH M HE
MOTYT TOJIKHYTb €T0 Ha MyTh JIa4yM JIOKHBIX NOKa3aHui. [[pyrue He 6e3 0CHOBaHUS
YCMaTpUBAalOT B HHUX D3JEMEHTbl OOMaHa, HEAOMYCTUMBbIE B MpoLEcCyalbHOU
JESTENBbHOCTH TI0 MOPAJIBHBIM COOOpaKeHHSIM, W CIIOCOOHBIE TPUBECTH K
cienctBeHHOM ommoOke. [lpencraBnsgercs, 4To J0OOOM TAKTUYECKUNW TpHUEM
Jompoca He JOJKEH COIep)KaTh COOOIICHHE JONpalIMBaeMOMy JIOKHOM
uHpopmanuu. CrenoBarenb TakKE HE BIPABE CKIOHATH JOINPAIIMBAEMOIO K
MOATBEPKJIACHUIO  OMpeAeeHHoro (akrta oOemaHueM Kakux-mubo Omar u
noC/abNeHuil: U3MEHEHUS MEpbl IMpeceueHus, MPHUHATHS Mep K OIpPeIeICHUIO

Cy/ZioM 0oJiee MSTKOTO HaKa3aHUs U T.1.
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OgHuM U3 TaKTUYECKUX MPUEMOB, HAMPABICHHBIX HA AKTUBU3ALMIO MaMSITH
JIOTIPAITMBAEMbIX, TPEOJOJICHUE MPOOETOB M MPOTUBOPEUUN B €ro MOKA3aHUSX,
apisiercss npenycMmorpernHoe cr. 190 VYIIK mpaBo cnemoBarenss NpeabsABISTH
JONPAlIMBAEMOMY BELIECTBECHHBIE JOKA3aTEIbCTBA, JOKYMEHTBI, IPOTOKOJIBI
JIPYTUX CJEICTBEHHBIX JEUCTBUUA (B T.4. MPOTOKOJBI JOMpOca), a Takke
BOCHPOU3BOJIUTh ayauo- MW (WJIH) BHJICO3AIUCh, KUHOCHEMKY CIIEJCTBEHHBIX
JNEUCTBUN. DTU Marepuaibl MPEAbIBISAIOTCS JOMPAIIMBAEMOMY C T€M, YTOOBI OH
MOI' JaThb 110 HHUM CBOM TOSICHEHMS. TaKTHYECKU OINPaABAAHO NPEAbSIBICHUE
JI0Ka3aTeNbCTB B TOPSIIKE ~ BO3pacTaHUs  UX  YOCNUTETBbHOCTH U
JI0Ka3aTeJIbCTBEHHOMN CUJIBI.

Ho otHOcHuTENnbHO mOpembsBICHHUS AONPAIIMBAEMOMY MPOTOKOJIOB JIOMpOca
JOPYTHUX JUL CIEAYET UMETh B BUJY, YTO JJISI BBIICHEHUS NMPUYMH IPOTHBOPEUYHNHN B
MOKAa3aHUAX 3aKOH MPEAYyCMaTpPUBAET MPOBEACHUE OYHOW CTaBKU. OHa SIBIAETCA
0onee 3G(EKTUBHBIM CPEJCTBOM MPEOJOJICHUS] MPOTUBOPEUMI U B OOJIbIIEH
CTEIEHU COOTBETCTBYET MHTEPECAM JTOMPAIIMBAEMOIO, HEXKEIN O3HAKOMIIEHUE €T0
C TIPOTOKOJIOM jAonpoca. Ha o4HOlM cTaBKe OH MMEET BO3MOXHOCTh OIIPOBEPTHYTh
BTOPOI'0 YYaCTHHUKA, ITI0KA3aTh HEMOCIEA0BATEIBHOCTh WIM MPOTUBOPEUYUBOCTD €I0
NOKa3aHUi. ODTOW BO3MOXKHOCTH JOINPAIIMBAEMBIN JIMILIEH, KOTIJa €My IpPOCTO
MPEABSIBISIOT MPOTOKOJ Jompoca Apyroro nuua. [ias toro, 4To0bl mpeabsBieHUE
(T.e. omaileHue) NPOTOKOJIA JOMpOoca HE MPEBPATUIOCH B HABOMSIIIUI BOITPOC, OHO
Ha Hall B3IVIAJ, JOJDKHO MPUMEHSATHCA TOJBKO TOTJA, KOrja HalEeJIeHO Ha
OKHMBJIEHUE aCCOLMATHBHBIX CBS3€H, T.€. HA OKa3aHHUE MOMOIIMU JONPAIIUBAEMOMY
B [IPUIIOMUHAHKH, HO HE HA MPEOA0JICHUE 3alIUPaTesIbCTBA U JIKH.

[IpencraBnser  WHTEpEC  aKTHUBHO  pa3pabaThiBacMmas  3apyOeKHBIMU
KPUMHUHAIUCTAMU U IICUXOJIOTaMH KOTHUTHMBHAS MOJIEIIb JOIPOCA MOTEPIEBLIETO U
ceugetens. CyThb ee 6a3upyeTcsi Ha BbIBOJAAX KOTHUTUBHOM MCUXOJIOTUU O TOM, YTO
3¢ PEeKTUBHOCT, NPUNOMUHAHUS 3aBUCIT OT CXOACTBA YCIOBHUM BOCHpPUSTHUS U
YCJIOBHM TPUNOMHUHAHMS: JIONPAIIUBAEMBIA MBICICHHO TMPEACTABISIET cede
MEXaHU3M Pa3BUTHS COOBITHUSI M BCIIOMUHAET O CBOMX MEPEKUBAHUSX, CBI3AHHBIX C

HuM. [Ipym 3TOM OKa3bIBa€T CBOE JEWCTBHE MHOTOCIOWHOCTH OOpa3oB MaMSTH
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JIOTIPAIITUBAEMOTO — aKTUBU3AIMS UX PA3JIMYHBIX CIIOEB M YYACTKOB MTOMOTAET eMYy
BCIIOMHHUTH BaXKHBIE JUISI Jiesia OOCTOSITENIbCTBA. ABTOPBI MOJICIH Ha MPAKTUUECKUX
MpUMEpax IMOKa3bIBAIOT, KaK COYYBCTBHE U JOOPOXKEIATEIHLHOE OTHOIICHHE
cileoBareNiss K JOMPAlIuBA€MOMY, COYETAeMOE€ C MPUMEHEHHUEM IPHEMOB
«KOTHUTHUBHOTO HHTEPBHIO» MIOMOTAJIO CBUICTEIIIO BCIOMHUTH MHOTOE M3 TOTO, YTO
OH HE MOT BOCIIPOM3BECTH IIPU OOBIMHOM O(UIIMATILHOM JOIPOCE .

Baxuyro poiap B oOecrieueHHMM HaIekameld OOCTaHOBKHM JIONpoca H
YCTPAaHCHHH BO3MOXKHBIX 3JI0yMOTPEOJICHUH CO CTOPOHBI JOTPAITUBAIOIINX,
CIIYKUT, HApsIAy C ONMMCAHHBIMU BBIIIE MEPAMU, YCTAHOBIEHHOE 3aKOHOM (CT. 187)
OTpaHUYECHHE TMPOJIOJDKUTEIBLHOCTH JIOMPOCa, COOTBETCTBYIOIIEE MEKTyHApOIHO-
MpaBOBBIM akTaM. OOmIasi MPOJOIKUTEIBHOCTh JOMPOCAa B TECUCHUW JTHS HE
JI0JKHA TIPEBBIIATH 8 YaCOB, C MEPEPHIBOM HE MEHEE YeM Ha OJIUH Yac JIJIsl OTJhIXa
U TpUHATHS THIOA. [Ipy 3TOM JOMKHO YYHMTHIBATBRCSA W COCTOSHHE 30POBBS
nomnpammBaeMoro. llpu HaIMYUKM METUIIMHCKMX ITOKa3aHW, Ha OCHOBAHHH
3aKIJIIOYCHMSI Bpada, IPOIOJKUTEIILHOCTh MOYKET OBITh COKpAIIICHA.

['apanTueii sl TONpalIMBacMbIX JIMI] CIIY>)KHT M YCTaHOBJICHHOE 3aKOHOM
MpaBO TIOJB30BaThCSA MPHU JOMPOCE JTOKYMEHTaMH M 3alucsiMu. Peub wumger o
OyXraJaTepCKuX U JIPYTUX JOKYMEHTAaX, COAEPKAIIUX CBEACHHS, KOTOPbIE TPYIHO
yaepkate B maMmaTH. OgHAKO HEAOMYCTUMO 3aMEHSATh YCTHBIE ITOKa3aHUS
MPOYTEHUEM JIOMPAIIMBACMBIM 3apaHEE HAIMCAHHOTO TEKCTA.

B xome nmompoca cnemoBaTenb, NMOMHUMO CBEIECHHUM 00 OOCTOSITEIHCTBAX
MpeIMeTa JOKa3bIBaHUs, JODKCH BBIACHITh U OOCTOSTENHCTBA, HEOOXOAMMBIC IS
OILICHKH TOKa3aHWH. B mepByro odepenp ciemyeT HCCIIeNoBaTh OOBEKTHBHBIE H
CYObEeKTHBHBIC (DAKTOPBl BOCIPHUATHS, 3allOMHHAHUS H  BOCIPOW3BEICHHUS

AOIIpalInBaCMbIM CYIICCTBCHHBIX 00CTOSTENLCTB I[CJ'IaZ.

"M3noxkeHne CYIHOCTH 9TOr0 MeToza cM. B kaure: O6pasmos B.A., boromomnosa C.H. Jlonpoc moTepnesniero u
CBUJIETENIA Ha IpeaBapuTenbHoM ciieactsun. M.: Omera, 2003, C. 59-109.

’BoIpoc 0 IICHXOJIOTHH ITOKA3aHHi CBUIETENEH U IIOTEPIIEBIINX 0OCTOATENBHO OCBEIIEH B Tpyaax A.P. Patunosa.
Agtop BbLIENHI 4 3Tana GOpMUPOBAHUS MOKa3aHMiA: 1) oNyYeHHe, HAKOTUICHHS U 00paboTKa HH(pOpPMAITUH
(BocmpusATHE); ) 3allCUaTIICHUE, COXpaHCHUE U TTepepadoTka HH(opManuy (3alIOMUHAHKE); 3) BOCIIPOHU3BEICHHUE,
cioBecHoe oopMIIeHHE U Tiepenada nHpopManuu (BOCIIOMUHAHKE); 4) IPHEM, TIepepaboTKa U 3areyaTicHue
uHpopmaluu ciaegosatenaeM. Ha kax oM sTare AeiCTBYIOT 0003HaYEHHBIC aBTOPOM (PAKTOPBI, TIOJIOKUTECIBHO HITH
OTPHIATENHHO BIUSIONINE Ha MTPOXYKTUBHOCTH Moka3aHuil. CM. FOpumaeckas neuxonorus i crneposareneii. C.
209 - 228.
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Oco0ennoctu JA0Ipoca HeCOBepIIeHHOJIEeTHHUX. BozpacThble
NCUX0(U3HOIOTHYECKHE OCOOEHHOCTH HECOBEPIIECHHOJIIETHUX  (MTOBBIIICHHAS
BHYIIIAEMOCTh, YTOMJISIEMOCTb, JCTCKHN HETraTHBU3M U T.II.) TPUBEIH K
HEOOXOMMMOCTH TMPEACTAaBUTh OTUM JIMIAM  JIOTIOJIHUTEIbHBIE TapaHTHH,
MpPenycMOTpeB ocoOble MpaBuia uxX gonpoca. OCOOEHHOCTH KacaroTcs MOpsiiKa
BBI30Ba HA JIOTPOC: JIMIIA, HE JOCTUTIIINE BO3pacTa 16 JeT, BBI3BIBAIOTCSA Ha JIOMPOC
yepe3 MX 3aKOHHBIX IMpEACTaBUTENEH (poauTenel, YCHIHOBHUTENEH, OIMEKYHOB,
MOTIEUUTENICH W JIPyrHX JUI, OOS3aHHBIX 1O 3aKOHY 3allUIIaTh HWHTEPECHI
MOJPOCTKOB), JUOO uepe3 aIMUHUCTPALUI0O IO MECTy paboThl WK Yy4eObl
HecoBepIIeHHONEeTHer0.  OOBIYHBIN  TMOPSIIOK  —  HAmpaBJICHHE  MOBECTKH
NpPUMEHAETCS B CIOydyasX, KOrJa HET BO3MOXKHOCTH TIe€peaarb BBI30OB dYepes
3aKOHHBIX TMPEACTaBUTENEH, JTUOO KOrJa €CTh JAaHHBIE O TOM, YTO OHU OyayT
NpEmATCTBOBaTh Ja4ye TMOJAPOCTKOM TMpaBAMBBIX TokazaHuil. Hapsmy ¢
coOMIOfICHUEM OOIIMX MpaBUJI JIONPOCA, CYIIECTBEHHOM €ro 0COOEHHOCTHIO
ABIIICTCSl TPUBJICUCHHUE TeAarora K JOMPOCY CBHUJAETENs W TMOTEPIEBIIETO B
Bo3pacte or 14 no 18 ner. Ero ywacthe ¢ OAHOW CTOPOHBI IMPOAUKTOBAHO
CTpEeMJICHHEM OOECHEUUTh ICUXOJOTUYECKUN KOHTAKT MEXIy CJIEeJOBaTelIeM U
MOJIPOCTKOM, a C JIPYTOi - HE JIOMYCTUTh HAPYLIECHUS MPAB M 3aKOHHBIX UHTEPECOB
nompamuBaeMbeix. [locienusiss ¢yHKOMS BBIXOAUT 3a TpeAenbl  (QyHKIUH
CHEIMAINCTA, KAK HAYYHO-TEXHUYECKOTO MOMOIIHUKA CIIE0BATENs, U MO3BOJISET
BUJETh B IMEAarore CrenupuIeckoro y4JacTHHKA IIpoliecca - MPEICTaBUTEINS
MeIaroruueckoil mpoQeccuu, MPU3BaHHOTO OTPAXKIaTh MOAPOCTKA OT BO3MOKHBIX
HEKeNaTeNbHBIX JCUCTBUM cienoBarensa. Takyro ke (YHKIUIO, KaK W TIelaror,
BBITTOJIHAIOT 3aKOHHBIC TIPECTAaBUTENI HECOBEPIICHHOIETHUX; UX POJIb 0COOEHHO
3HaYMMa, KOTAa AOIPOCY, MOJABEPraloTCs MaJIOJIETHHE, HAa KOTOPHIX 00CTaHOBKA
CJIEZICTBEHHOT'O IEWCTBUS YaCTO OKa3bIBAE€T CUIIbHOE TPAaBMUPYIOIIEE BO3ICHCTBHE.
OTH nuIa UMEIOT NPaBO 3a7aBaTh JOMPAIIMBAEMBIM C Pa3pEIICHUs CIIEI0BATEIS
BOMPOCHL, a TaKXKe JeNarb TMOAJEeKalMe BHECEHHUI0O B MPOTOKON JIOMpoca

3aMCUaHrs O HapyLIICHHUMU IIpaB MW 3dKOHHBIX HWHTCPCCOB AOIIPAIIMBACMOIO. C
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YYETOM MOBBIIIEHHON BHYIIAEMOCTH HECOBEPILICHHOJETHUX HABOJAIINE BOMPOCHI
IPU UX JOMPOCE OCOOEHHO OMACHBI.

JlonpaminBaeMbIM  HECOBEPIICHHOJETHUM TMOTEPIEBIIMM U  CBHUJETENISIM
Pa3bIACHSIOTCS UX MpaBa U 00A3aHHOCTH, NpeaycMoTpeHHbIe cT. 42 u 56 YIIK. [Ipu
ATOM, €CJIM OHM HE€ JOCTUIIM 16 JeT, BMecTO MpeaynpexaeHus o0 yrojoBHOM
OTBETCTBEHHOCTH 3a OTKa3 OT Jlaud MOKA3aHUM M Jladyy JIOKHBIX MOKa3aHUU UM
Pa3bACHAETCSI HEOOXOAMMOCTh TOBOPUTD TOJIBKO MPABIY.

[Topsinok mompoca HECOBEPIIEHHOJIETHUX MMOI03PEBAEMbIX U OOBUHSAEMBIX BO
MHOTOM CXOJE€H C MOPSAKOM Jompoca cBuaeTeled W norepneBmux. OHaKo
rapaHTUUd TpaB 3TUX YYACTHUKOB SBISIIOTCA Oojee mupokumu (ct. 425 VIIK).
OO0s3aTenbHBIM YYaCTHUKOM HUX JIONPOCA SIBISIETCA 3alIUTHUK, HAJACICHHBIM Mpu
nonpoce B coorBeTcTBUM € 4. 2 cT. 53 VIIK [goctarouHo MIHMPOKUMHU
nosHoMouyusiMu. C MOMEHTa MEpPBOTo JOMpOca MOJ03PEBAEMOT0, OOBUHSAEMOIO K
y4yacThio B jene (T.e. M K caMoOMy JIOIpOCY) JOMYCKAIOTCS HX 3aKOHHBIE
NpE/ICTAaBUTENHN, HaJeJICHHbIC MpaBaMH, aHAJIOTMYHBIMU TpaBaM 3alUTHUKA (CT.
426 VIIK). B gonpoce momo3peBaeMoro u 0OBUHIEMOTO, HE JOCTUTIIHNX 16 Jier,
7100 JOCTHUTIIUX STOTO BO3PACTa, HO CTPAJAIONTUX MCUXUISCKUM PACCTPOMCTBOM
WIA OTCTAIOIIMM B IICUXWYECKOM Pa3BUTHH, 0053aTEIHHO YYaCTBYET MEAAror WiH
ncuxonor (4. 3 cr. 425). Ilocnegnuii, omupasicb Ha 3HAHUE MOAPOCTKOBOM
MICUXOJIOTHH, OCYIIECTBIISIET (DYHKIMIO, CXOMHyI0 ¢ (yHKiumend memarora. O06a
YYaCTHHMKA JOMPOCa MOA03PEBAEMOro 1 OOBHUHAEMOT0 UMEIOT TaKue K€ MpaBa, Kak
Y TIe1aror Mpu I00poce CBUAETENEeH U moTepneBnX (4. 5 cT. 425).

Cy1iecTBeHHON 0COOEHHOCTHIO AOMPOCA MOJAPOCTKOB SIBISETCS 3HAYUTEILHOE
OTpaHUYECHHE €ro  MPOJIOJDKUTEIBHOCTH.  Jlompoc  HECOBEPUIEHHOJETHUX
OOBHHSIEMBIX U TIOJI03PEBAEMBIX HE MOXET MPOJIOJDKATHCS HEMPEPHIBHO Oosee 2-X
4yacoB, a B oOIIel CI0XKHOCTH He Oosee 4-x yacoB B AeHb (4. 1 cT. 425). Ot
TpeOOBAaHMS JIOJDKHBI COOMIOAATbCSl M MPU  JONPOCE HECOBEPIIEHHOJIETHUX
CBUJIETEJICH U MOTEPIEBIIKX.

@dukcauus X04a U Pe3yabTaToOB JONPOCA. YHUBEPCAJIBHBIM CPEACTBOM

(uKcalMK pe3ysbTaToB J0IpPOca CIYKUT IpoTokoiupoBanue. [Iporokon nompoca



100
JIOJDKEH COOTBETCTBOBATh BCEM TPEeOOBaHUSAM, MPEAyCMOTpeHHBIM CT. 166 YIIK.
[lenTpanpHasi yacTh MPOTOKOJA — H3JIOKEHUE IMOKa3aHUM JOMPOIIEHHOTO JIMLA.
IIpu ee cocraBieHUN OJKHBI COOMIONAThCA O0COOBIE MPaBHIIa, 00ECIICUNBAIOIINE
MOJIHYI0O M HEHCKakeHHYI0 ¢ukcanuio nokazanuil. Cormacuo cr. 190 VIIK onm
3alHUCHIBAIOTCS  OT MEpPBOrO JIMIA, YTO TMO3BOJISET (PUKCUPOBATh HUX B
HEIMOCpPeICTBEHHOU (popme, n3deras HexkenareabHbIX npeoOpazoBanuid. [lokazanus
(UKCUPYIOTCS TI0O BO3MOXHOCTH JOCJIOBHO, T.€. C COXPAaHEHHEM CIEeUU(UUECKUX
CJIOB U BBIPAXKECHHUH, MPUCYIIHUX S3BIKY JOMPAIIMBAEMOIr0 W TOYHO MEpeAarouiux
cMbica ero cooOmienus. OpHako JOCIOBHAas 3aluCh BCeX IOKa3aHHM
HelenecooOpasHa BBHUJY TOIO, YTO OHHM YacTO CTpajaloT IOBTOpaMH M|
HEYNOPSA0YEHHOCThIO, MOPOM coepKar HEHOPMATUBHYIO JIEKCHKY. JTO JEJIaeT
HEOOXOAMMBIM YIOPAJOYCHHE TMOKa3aHUil, NMpU HUX MPOTOKOIMPOBAHUH, HO C
00s13aTeIbHBIM M TOYHBIM COXpPaHEHUEM HUX cyllecTBa. Bompocsl ciemoBarens U
OTBETbl HA HUX JIONPAIIUBAEMOrO (PUKCUPYIOTCS B IOCIEIOBATEIbHOCTU HUX
NOCTaHOBKU. Eciau B Jompoce yyacTBOBaJIM MPOKYPOp, 3aLIUTHUK, CHELMAIIUCT,
AKCIEPT, TO 3a/JlaHHbIE UMM BOMPOCHI U OTBEThl HA HUX TaKke (PUKCUPYIOTCS B
npotokone. OTBEIEHHBIE CIEAOBATEIEM BOIPOCHI, WM BOIPOCHI, HA KOTOPHIE
JOIpalliiBaeMblii OTKa3aJiCd OTBEYATh, OTPAXKAIOTCS B IMPOTOKOJIE, C yKa3aHUEM
MOTHBOB, 10 KOTOPBIM BOIIPOC ObLT OTBE/ACH.

B npotokone, mnoMumMo 3TOro, orpaxaerca (GakT MpPeIbABICHUS
JOTIPAIIMBAEMOMY BEILIECTBEHHBIX JOKA3aTEeNbCTB, HMHBIX JOKa3aTEIbCTBEHHBIX
MaTepuajioB W JaHHbIE B CBSI3U C OTUM TNOSICHEHUsS. M3roroBiieHHbIE
JOIpalliiBaeMbIM rpapuueckue n300paxeHus (IIaHbl, CXEMbl, YEPTEKHU, PUCYHKH,
auarpaMMbl) JOTMOJHSIIOUIME €ro IOKa3aHus, o00s3aTelbHO MNpHOOLIAIOTCA K
IIPOTOKOITY.

3aKOH HE HCKIIOY4aeT COOCTBEHHOPYYHOTO U3JI0KEHUS JIONPALINBAEMbIM
cBOMX TNoKa3zaHuid. OJHakO 3TO BO3MOXHO JMIIb IIOCIE TOro, Kak OH IO
NPEUIOKEHUIO CJeloBaTessl Jajl B MpoOIecce JOMmpoca IoKa3aHus B Qopme

CBOOOJTHOTO pacckasa.
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BaxxHoe 3HaueHHe MMEIOT MpaBUjia YIOCTOBEPEHHUS COAECPKAHUS MPOTOKOJIA.
JlJis 3TOrO jJompammBaeMoe JHI0 JOHKHO OBITh O3HAKOMJIEHO C IMPOTOKOJIOM
IyTeEM JIMYHOTO NpOYTEeHMs, JHOO omiameHuss ero cueposareneM. Crnocod
O3HAKOMJICHHUS BRIOMpAET caM JompammBaeMbiid. [locie 03HaKOMIICHHUSI OH BIIpaBe
MPOCUTH O BHECEHUHU B MPOTOKOJ JIONOJHEHUN U MOMPABOK, & TAKXKE 3aMEUaHUN O
X0/le JoIpoca, W CIeAoBareilb HE BIpaBe B OSTOM €My oOTka3zarb. Dakr
O3HAKOMJICHUS C TMOKa3aHUSIMU W MPaBUIBHOCTh UX 3alUCH JOINpPAIIMBAEMBIH
YAOCTOBEPSIET CBOEH MOANUCHIO B KOHIE MPOTOKOJIA, IPU 3TOM OH MOJIHUCHIBACT
KXKJyI0 ero crpaHuiy. [IpoTokon Takxe MOAMUCHIBAET CIEA0BATENb U BCE APYyTrUe
Y4acTBOBABIIIKE B JIoNpoce Juiia. Eciu nonpaiimBaeMbiit 0TKa3bIBACTCS MONUCATh
MPOTOKOJN JOINpPOCa, CJENOBaTeNlb JeJaeT 00 3TOM OTMETKY B MPOTOKOJE,
YIOCTOBEpsAsS AaHHBIA (haKT CBOEH MOANMHUCHIO W TOAIMUCHIO JPYTHX YYACTHUKOB
nonpoca. Ilpy HEBO3MOXKHOCTM MOANUCATH MPOTOKOA B CHUITY (PU3MUECKUX
HEJOCTATKOB WJIM COCTOSIHUSA 310POBbSl (DaKT O3HAKOMJIEHHUS JONPALIMBAEMOIO C
IIPOTOKOJIOM YIOCTOBEPSETCS MOAMKUCHIO 3alIUTHUKA, 3aKOHHOTO IMPEACTaBUTENS,
OpeACTaBUTEN WIM TOHSATBIX C  yKa3aHHEeM MPUYUHBI, 10  KOTOPOM
JOTNPAIINBAEMBIN HE MOXKET caM MOJANKUCATh IPOTOKOJ.
3aKoH MpeaycMaTpuBacT BO3MOXKHOCTh MPUMEHEHHUS I (UKcAIlMu XoJa U
pE3yABTaTOB JIONPOCA TEXHUYECKUX CPEICTB, TaKMX Kak (OTO M KUHOCHEMKA,
ayIuo W BHJIC03AMHCh. OJTH CpEACTBA HeoOs3areiabHbie ((DaKylmbTaTUBHBIE) H
MPUMEHSIOTCS C LIeJIbI0 3aKPEIJIEHUsI HE TOJBKO pe3ysbTara, HO U CaMOro Xoja
Jonpoca. 3BYKO- M BHJIE03aIIMCh JONPOCAa — BBICOKOA(P(MEKTUBHOE CPEICTBO
¢bukcanuu gomnpoca. [Ipumenenre ee 0COOEHHO 11€1€CO00Pa3HO ISl 3aKPETUICHUS
a) pe3yapTaroB JOIMpoca B Clydyasx, KOrja JOMNpallMBaeMble HE CMOTYT IIO
YBOXKUTEIBHBIM TMPUYMHAM SBUTHCS B CyH; 0) TPYIHO TMepeaBaeMbIX PEUYEBBIX
0COOEHHOCTEH HECOBEPIICHHOJIETHUX, B) MOKa3aHUN PaHEHBIX M OOJBHBIX, KOTAA
CYILLECTBYIOT OINACEHHs 3a WX JKU3Hb, I') MOKA3aHWUM, MOJYYEHHBIX C MOMOUIBIO
nepeBoAYMKa (JU1s1 KOHTPOJIS 38 KAYECTBOM MEPEBOJIA), 1) TOKA3aHUM, MTOTYUYEHHbBIX
B JIPyIOM PETMOHE Ha OCHOBAHMHM CIIE€ACTBEHHOr0 nopyyeHus. Becbma s dexkrruBHa

BHUICO3AIIMCh AOIPOCa INTYXOHCMBbBIX, COXpaHAIOmiasaA IMOAJIMHHBIC )KECTbl 1 MUMHKY



102
JIOTIPAIITIBAEMOTO, TIOCPEJCTBOM KOTOPBIX MPOUCXOAUT Tepeaada HHQPOpMAIUH.
OT0 J1aeT BO3MOXKHOCTH MPH HEOOXOAMMOCTH MPOBEPUTH KAau€CTBO MEPEBOJA C
s3bIKa TIIYXOHEMBIX B 3BYKOBYIO pedb. Ho Hemwp3st paccmarpuBarh 3BYyKO- H
BHJICO3aITMCh B KA4ECTBE CPENICTBA «3aKPEIUICHUS IOKa3aHWi», T.€. yAepKaHUs
JIOTIPOIIICHHOTO Ha PaHEE 3aHATOW UM ITO3HIIHH.
®dakT TPUMEHEHUS! YKa3aHHBIX CPEJCTB, UX TEXHUYCCKHUE XaPaKTECPUCTHKHU
(BUI cpencTBa, CBETOYYBCTBUTEIBHOCTh IUICHKH W T.OI.), @ PaBHO YCIIOBUS HUX
NPUMEHEHHUS (CKOPOCTh 3BYKO3AITMCH, BBIJIEPKKA W T.II.) JOJDKHBI OTPa)KaThCs B
MPOTOKOJIE Hompoca. Bo n3bexxanre MOHTa)Ka 3BYKO- BUACO3AMICH U KHHOCHEMKH,
B MIPOTOKOJIE 0CO00 OoTpaxkaeTcsi (haKT MPUOCTAHOBKH MPUMEHEHHS 3THX CPEJICTB,
MPUYMHA W JUIMTEIIBHOCTH OCTAaHOBKU. Marepuanbl MPUMEHEHHS TEXHHUYECKUX
CPEIICTB MPHWJIAraloTCA K MPOTOKOIY JOMPOCa M XpaHITCS mpu jaene. B xauectse
BCIIOMOTATEIPHOTO ~ CpeACTBAa  (PUKCAIlMM  JONpoca MOXKET  MPUMEHSTHCS
creHorpadupoBanue (4. 2 cT. 166). CreHorpamma TakXe MNpUIIaraeTcst K
IPOTOKOJY JIOTIPOCa U XpaHUTCs npu aene. Ho ona, Oymyun BeICOKOA((EKTHBHBIM
CPEICTBOM OTOOpaXCHHsI XOJa M PEe3yJbTaToOB IOIMpOCca, BCE K& HE 3aMCEHSIET

MPOTOKOJIA.

§ 2. OuyHnas craBka.

IlonsiTtue OYHOH CTaBKH, OCHOBAHUS ee MpoBeIeHUA u
A0Ka3aTeJbCTBeHHOe 3HauyeHue. (OuyHas CTaBka — OTO MPOU3BOAUMBIA C
COOJTIOICHUEM TPETyCMOTPEHHON 3aKOHOM MPOLEIYyPhl OJHOBPEMEHHBIH JIOMPOC
JIBYX JIMI, B TOKa3aHUSIX KOTOPBIX HMEIOTCS CYUIECTBEHHBIE IPOTUBOPEUUS,
MMCIOIIMI  IIeTbI0  BBIACHCHHE WX TIPUYMH: BBISIBICHUE OINMOKH, WU
ompoBep)keHHe JokU. He roOble, a JUIIb CYIIECTBEHHBIE IPOTUBOPEYHS B
MOKa3aHUAX TPeOYIT NPOBEACHUS OUYHOW CTABKU. TaKOBBIMU SIBISIFOTCS
MPOTUBOIIOJIOKHOE TI0 COJIEP)KAaHUIO OCBEIIEHHE OOCTOSTEIBCTB MpEIMETa
noka3piBaHusl (CT. 73), uKMciaa ¥ POJM COYYACTHUKOB U JApPYTrHe MPOTHUBOPEUMS,

KOTOPBLIC MOTYT IIOBJIMATL Ha KOHCYHBLIC BBIBOABLI CJICAOBATCIIA. He GI[I/IHOO6p33HO
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TPAKTYyIOT y4€Hble U MPAKTHUKW LEIb OYHOM cTaBku. Henb3s cumrtarh, 4TOo OHA
COCTOUT B YCTPAaHEHHUU MPOTUBOPEUMU B TMOKA3aHMSIX (TAKOTO MPEACTABICHUS
npuaepxkuBaeTca  Oojiee  MOJIOBUHBI  OINpPOIICHHBIX  cliefoBarenei), u0o
COMIACOBaHUE TMO3ULIHMKM B Ciydae, KOTJa MPaBIUBBIM YYaCTHUK IEPEXOAUT HaA
MO3ULIMIO JITYIIETro, He NPUOIU3UT ClIeJOBaTeNs K UCTUHE, a OTJAINUT OT Hee.

Bynyun camMoCTOSITENbHBIM — CIIEJICTBEHHBIM JIEUCTBHUEM, OYHas CTaBKa
OTJIMYAETCS OT JIOMpOca CBOEH Oosee CIOKHOW CTPYKTYpOM: MpHU €€ MPOBEACHUU
CcJIeIoBaTesib BOCIPUHUMAET OJHOBPEMEHHO MOKA3aHUs JBYX JIUI[ U COMOCTABIISIET
WX MEXIy COoO0OW, Yero HeT TMpHu JONpoce, KOTOPHIA OTrpaHUYEH JIUIIb
uctpeboBanneM wuHMOpMaMK OT jgomnpamuBaemMoro. OTiWyaeTcs OHAa U OT
MPEAbSIBICHUS JJIS OMO3HAHUS TEM, UTO €€ IIEJIbIO SIBJISIETCA HE OTOXIECTBIICHUE
JUla, a BBIABICHUE NPUYUH IMPOTUBOPEUYMI B MokazaHusix. O4yHasi CTaBKa — 3TO
JIEHCTBHE TPOBEPOYHOTO XapaKTepa: OHA MPOU3BOAUTCS B CUTYaIlMH, KOTJAA YXKe
MOJIyYeHbI JIOKa3aTeIbCTBA — JIBa TMOKa3aHUs M OHU TPeOYyIOT MPOBEPKHU.
[IpyuriHaMK TPOTUBOPEUMII B TOKA3aHUSIX MOXKET OBITh Kak JOOPOCOBECTHOE
3a0Ty’KJICHHE, TaK U CO3HATEJIbHAS JI0Kb OJTHOTO UJIW JIBYX JIOMPAIIMBAEMBbIX.

OuHas cTaBKa NPOBOAUTCA TOIJA, KOTAA CJEI0BATEIb PACIoiaraeT JaHHbIMU
0 BO3MOXXHOCTH MPEOJIOJIEHUSI CYHIECTBEHHBIX MPOTUBOPEUHI B MOKA3aHUSX JIBYX
nuil. Ecnu 3TH npoTuBOpeUrsi MOKHO HCCIIEIOBAaTh MHBIM 00Jie€ POCTHIM MyTEM
(Hanpumep, JOMOJHUTENIbHBIM JOMPOCOM JIMI[, JAlOlIUX MPOTUBOPEUHBBIC
MOKa3aHus), HEOOXOJAMMOCTh B OYHOM CTaBKe OTCYTCTBYeT. O4YHOM CTaBKe
00s13aTebHO  MPEAIIECTBYET JONPOC O3TUX JIML, B XOJA€ KOTOPOro H
O0OHapy»KUBAIOTCS CYIIECTBEHHbIE MNPOTHBOpeuus. Jlo Takoro mnompoca OYHYIO
CTaBKY MPOBOJUTH HEJIB3S.

K coxanennto B mpakTuke HaOmomaeTcss (HOpPMaNbHBIA TOAXON K OYHOU
ctaBke. HekoTopsie ciepoBareny MpoBOJAT €€, YTOObI U30€KaTh yrnpeKka B TOM, 4TO
OCTaJIUCh HE HCCIIEJOBAHHBIMU MPOTUBOPEUUS B NTOKA3aHUAX, HO HE MCIOJIb3YIOT
3anokeHHbIe B cT. 192 VIIK B03MOXXHOCTH, YTOOBI MPUOIH3UTHCSA K MPABUILHOM
OIICHKE MPOTUBOpeUnid. B Takux ciiydasix cienoBarelib MaCCUBHO KOHCTAaTUPYET B

IMPOTOKOJIC JIMIIb TOT CI)EIKT, 4TO €€ YUYAaCTHUKHU OCTAJIMCh Ha MPCKHUX ITO3HULUAX U
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HEe MOOYXX/1aeT KaKJIOTO K JOMOJHUTEILHON apryMeHTAIluu MPaBUILHOCTH CBOUX
NOKa3aHUN U K OMPOBEPKEHUIO WM KPUTHKE MOKa3aHUN JPYroro y4yaCTHUKA, YTO
MOIJIO OBl CIOCOOCTBOBATh BBISICHCHUIO NpUYNH MPOTUBOPEUUH.
HenpaBoMepHbIMU SIBIIIFOTCS M TAaKUE€ MPHUEMbI, KaK MPOBEAECHUE OYHON CTAaBKU
IpU  OTCYTCTBHUU TMPOTHUBOPEUM B TIOKa3aHUSAX, pPACCUMTAaHHOE HA TO, YTO
KOJICOIONIUIACS YYaCTHUK OYHOM CTaBKH, IMOJ BIUSHUEM BTOPOTO, YKPEMHUTCS B
cBoeld mo3uruu. He Oymer o4yHOM CTaBKOW W TpHeM, KOTJa BMECTO BTOPOTO
y4acTHUKA JIMIY JACMOHCTPUPYIOT ayJauO03alliUCh €ro IOKa3aHUH, PaBHO Kak H
MpUEM, TP KOTOPOM OJTHOTO M3 YYaCTHUKOB OYHOI CTaBKH, IOCJIE€ TOTO, KaK OH B
oOmiedt (opme MOATBEPKIAACT HYKHBIM cliefoBareato (akT, yHasioT, a 3aTeM
HauMHAETCA «paboTa» ¢ OCTABIIMMCS YYACTHUKOM.

JlokazarelbCTBEHHOE 3HAUE€HHE OYHOM CTaBKU COCTOUT B TOM, 4YTO B
pe3yibpTare €€ MPOBEICHHS CIIe0BATENb MOJIy4aeT MOKa3aHWs, MPOJIUBAIOIINE
CBET Ha NPUYMHBI CYIIECTBEHHBIX NPOTUBOPEUMN B JIByX paHEe JaHHBIX
MOKAa3aHUSIX M CIIOCOOCTBYIOIIME WX MPaBWIBHOM olieHke. B cumy TpebGoBanwmii
HEIMOCPEACTBEHHOCTH MPOTOKOJ OYHOM CTaBKM caM IO cebe CaMOCTOATEIbHBIM
JI0Ka3aTeIbCTBOM HE SIBIISIETCS, @ CIIYKHUT JIUIb (POPMOM COXpaHEHHUS MOKa3aHUH,
JAHHBIX MO MOBOAY MPOTUBOPEUNI YYACTHUKAMU OUHOW CTABKH.

IIpoueccyasbHbI MOPAAOK MPOBEACHUA OYHOM CTABKHU. YUYACTHUKHU
OYHOM CTaBKHM, 3TO B MEPBYIO OUEpE[lb JIMIA, B MOKA3aHUSAX KOTOPBIX HMEIOTCS
CYILIECTBEHHbIC TMPOTHUBOPEUMS: CBUJETENH, TMOTEPIEBIINE, I0I03PEBaEMEIE,
oOBUHsIEMbIE (B JIFOOBIX coueTaHusix). [lomumo criemoBarenss U STUX JUI B OYHOM
CTaBKE MOTYT y4acTBOBaTb M T€, KTO BIIpaBe OBITh YYaCTHUKAMHU OOBIYHOTO
nomnpoca (IIPOKYpoOp, HAYaJIbHUK CJIEICTBEHHOTO OT/eNa, 3allUTHUK, aJBOKAT-
MIPEICTaBUTEIb MOTEPIICBIIETO U cBUETENs ). X QYHKIIMU U MOTHOMOUYHMS TE€ XK€,
YTO U MPU JOIPOCE.

Ilepen o4yHOIl cTaBKkOW HEOOXOIMMO pa3bSICHUTh YYACTHHUKAM CMBICI
CJIEICTBEHHOI'O JICMCTBHUS, T.K. OH HE BCErla UM IOHSTEH, U3JI0KUTh WX IpaBa U
MpEeAYNPETUTh CBUACTENS U MOTEPIICBIIEro, MPUBICUCHHBIX K OYHOW cTaBke, 00

OTBCTCTBCHHOCTH 3a OTKa3 OT Ja4u MOKa3aHUuM U Aaqy JIOKHBIX MOKa3aHUM.
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HemnocpenctBeHHO oOYHash CTaBKa HAYMHAETCA C BOOpoca JMIAM, YbH
NIOKa3aHMs MCCIEAYIOTCS: 3HAKOT JIM OHU JpPYr Jpyra M B KAaKHUX OTHOIICHMSX
MeXAy coO0M HAXOAATCA. DTU CBEICHHSI HEOOXOAUMBI I OCIEAYIONIE OLUEHKH
pe3yapTaroB 04HOM cTaBkd. [locie 3Toro um npearaercs 1aTh NOKa3aHUs 110 TEM
00CTOSITENIbCTBAM, JUIsl BBISICHEHHSI KOTOPBIX MPOU3BOAUTCS O4YHasi craBka. llpu
TOM CJOXHAasi TEMa OYHOM CTaBKU MOXKET OBbITh IOJEJIEHA Ha OTHENbHbIC, IO
OYEepeIN UCCIETYEMBIEC YACTH.

Jis Gonee mIyOOKOro HcCCiaeIOBaHUS NPUYUH IPOTHBOPEUMH CIIEJ0BATENb
BIIPaBE, NOCJIE U3JIOKEHUSI YUYACTHUKAMU UX IMO3MIMM, 3a1aTh KaKJIOMY BOIPOCHI.
CraBs uX, CJ€0BaTeNb J0JKEH OCTaBaTbCs OObEKTUBHBIM U HE JIEMOHCTPUPOBATh
CBOEro OOJBIIEr0 AOBEpHUS K MOKA3aHUSAM OJHOIO M3 YYACTHUKOB (BIIOCIEICTBHU
OHM MOTYT OKa3aThCs JIOXKHBIMH). 3aKOH MO3BOJISIET U YYACTHUKAM OYHOW CTABKH C
paspelieHuss M I0J KOHTPOJEM CIENOBAareNs 3aJarb BONPOCHL APYyr ApyTy.
Konrpons crnemoBaresns 3a B3aUMHOM ITOCTAaHOBKOM  BOIIPOCOB  INIPU3BaH
IpEeOTBpaIllaTh BCTPEYAIOIIYIOCS B IPAKTUKE YPE3MEPHYIO KOH(DIMKTHOCTD OUHOM
CTaBKH.

[TockonbKy, Kak MOKa3bIBA€T NMPAKTUKA, YYACTHUKH OYHOM CTAaBKH HEPEIKO
U3MEHSIOT CBOIO I[E€PBOHAYAJbHYIO IO3ULHUI0 IO CIHOPHOMY BOIIpOCY, JHOO
3a4BIIOT 00 OTKa3e OT II0KAa3aHWH, 3aKOH MPEACTABISAET CIIEJOBATEINIO
BO3MO)KHOCTh MPOJEMOHCTPUPOBATH UM MPOTUBOPEUMBOCTH 3AHITON IMO3ULIMH U
IPEUIOKUTE €€ OObSICHUTD. [l ATOro ClIe0BaTelNlb BIIPaBE OIVIACUTH ITPOTOKOJIBI
NPEeKHUX [IOKAa3aHUM, a TaKKe BOCHPOM3BECTHM HX aylHO- U BHJIEO3alUCh U
KHHOCBhEMKY. Ho 5151 TOro, 94To0b! 3TOT IpUeM He ObLIT MCIOIb30BaH AJIs JaBJICHUS
Ha YYaCTHHKA, JAIOIIETO «HEKENATEIbHbIC» II0KA3aHUSA, 3aKOH JIOIIyCKaeT
BO3MO)KHOCTh OITIAIIEHHs NIEPBOHAYAJIBHBIX MOKA3aHMM, TOJBKO MOCIE TOro, Kak
ATOT YYacTHHUK JlaJ CBOM IOKa3aHUS Ha OYHOM cTaBke (M, 700aBUM, IMOCIE TOTO,
KaK 3TH I0Ka3aHMsl 3aHECEHBI B IPOTOKOI), TM00 OTKA3aJICs AaTh IOKA3aHMs

VIIK P® BHEc HOBBIM 2JEMEHT B IPOLEAYPY OYHOM CTaBKH: CIIEIOBATEIb
BIIpaBE HE TOJIBKO ONalmiarh MPEXKHUE T[OKa3aHus, HO U TNPEIbSIBIATH €€

Y4aCTHHUKaM BCIICCTBCHHBIC IOKA3aTCJIIbCTBA W AOKYMCHTHI. Peanmauml 3TOTO
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MpEeNNnuCcanusi He JO/HKHA MpeBpallaTh OYHYIO CTaBKYy B JIONPOC TOTO JIUIIIb
YYaCTHHKA, KOTOPOMY TMPEABSBISETCS JOKa3aTeIbCTBO, NpPH (HaKTHUYECKOU
OTKJTFOYEHHOCTH BTOPOTO OT y4acTHs B CIEACTBEHHOM jeiicTBuu. [IpenbspneHue
JI0Ka3aTeIbCTB OTPABIAHO, KOTJIa OHU TaK WJIM MHA4YE KAaCAarOTCsl MPOTUBOPEUUN B
MOKAa3aHUIX, UCCIIETyEeMbIX Ha OYHON CTaBKe, M KOTJa O3HAKOMJICHHE YYaCTHUKOB C
HUMH aKTHUBU3UPYET XOJ OYHOM CTaBKH, OMOTaeT OoJiee MOTHOMY OIPEIEICHHIO
PUYKH IPOTUBOPEUUH.
3akpenieHde X012 U pe3yJbTATOB OYHOI CTABKH, OCYIIECTBISICTCS ITyTEM
npotokonupoBanus. [Ipaktuka BeipaboTana pa3iudHbie GOPMBI MPOTOKOJIA OYHOM
CTaBKM. B OIHWX cCily4asix OH BBIMIOJHSETCS «B CTPOYKY», KOTJA TMOKa3aHWs
YYaCTHUKOB 3allMCHIBAIOTCS OJIHO IIOCJIE JAPYroro, Kak 3TO MPeILyCMOTPEHO
npuioxenuem 63 k YIIK. B npyrux ciydasx JUCT HNPOTOKOJA BEPTUKAIbHBIM
4epTol NEeNUTCS Ha JBE YacTH M B KAXKIOM CTOJIOIE (DUKCUPYIOTCS TOKa3aHHs
COOTBETCTBYIOIIET0 ydacTHUKA. Kaxkmas ¢opma uMeeT CBOM JOCTOMHCTBA H
HEJ0CTaTKU, HO TIPH 110001 (PopMe TOIKHBI OBITh 0TOOPaKEHBI BCE HEOOXOAMMBIC
CBEICHUS O XOA€ W pe3yibraTaX OUYHOM CTaBKUM. B TpOTOKONE YKa3bIBAIOTCS
YYaCTHUKM OYHOW CTaBKHM, OTMe4YaeTcs (AaKT pa3bsICHEHHS UM TIpaB W
o0si3aHHOCTEM, coOMofeHne Apyrux TpeboBaHuil oOmiero xapakrtepa (cT. 166
VIIK). 13 npoTtokosia AOMKHO OBITh BUJHO — KakWe BOMNPOCHI ObUIM 3aJaHBI
KOKJOMY YYaCTHHKY, KaKUM OBLT €ro OTBET, KaKhe BOMPOCHI OHU 3aJalid ApPYyT
JIpyTy ¥ KakoBBI OTBETHl Ha HHMX. BONpPOCH M OTBETHI 3alMCHIBAIOTCS B TOMH
OYEepeHOCTH, B KaKOM OHM CTAaBWIUCh W OCBemanuch. llo cocTaBieHHIO
IPOTOKOJIA IOMpallluBaeMble JIMIA MOAMKUCHIBAIOT HE TOJIBKO CBOM MOKa3aHHUs, HO U
KXYy CTpPaHHILy MPOTOKOJA, & TakKe MPOTOKOJ B IIEJIOM, YAOCTOBEPSS ITHM
MIPOIIETyPy, B KOTOPOM MpoTeKasia O4Hasi CTaBKa U €€ pe3yabrarbl. OHU, IPU ITOM,
BIIpaBE BHECTH B MPOTOKOJI CBOM JIOTIOJIHEHUS U MTOTIPABKH.
Xoa u pe3yabTaTbl OYHOW CTAaBKM MOTYT Takke (PUKCHUPOBATHCS C TMOMOIIBIO
ayauo- M BHJIEO3AIHCH, CIOCOOHBIX, B OTJIMYHME OT IMPOTOKOJA, OTOOPA3UThH
peanbHyI0 atMocdepy OYHOUM CTaBKU. B 3ToM ciiydae B mpoTokoie (GUKCHpYEeTCs

CI)aKT NpCAYNpPCIKACHUSA YYaCTHUKOB O IPHMCHCHHUHW TCXHUYCCKHUX CPCIACTB,
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MPUBOJATCS TpeOyeMbIe 3aKOHOM CBEACHHS O TEXHUYECKHX CpeACTBaxX (4. 5 CT.
166), a camu 3anucu MPUOOIIAIOTCS K MPOTOKOIY OYHOW CTABKH M XPAHSTCS TPH

ACIIC.

§ 3. KouTpoab 4 3anuch neperoBopos.

YIIK onpeneJisieT KOHTPOJIb TeJIe(POHHBIX M HHBIX NIEPErOBOPOB KAK
NPOCJYIIMBAHNE U 3AIUCh N1IEPEroBOPOB IyTeM MCII0Ib30BAHMUSA JTHOBIX
CpeacTB KOMMYHHKAIIMH, OCMOTP M HpocaymuBanue ponorpammsl (. 14" cr.
5 YIIK). JTa, HeCKO/IbKO paciibiBYaTas, (pOpMy/ia He NPOSCHAECT
NMO3HABATEJIbHOI0 3HAYCHMS IAaHHOI0 MpueMa. B nmpoueccyaibHoi
JMTepaType He CJI0KMJI0CH eIMHOIr0 B3IIAa HA CYIIHOCTh KOHTPOJISA U
3alMCH MePeroBOpPoB. YToJI0BHO-NpoLeccyabHbIi 3ak0oH (186 YIIK)
peryiaMeHTHpYeT HaHHoe aeiicTBue B iaBe 25 YIIK, napsay ¢ o0bIckoM U
BbIEMKOIi, BCJIEJCTBHE Yero psij1 uccjaenaoBaresieil BUAAT B HeM HOBOe
CJIe/ICTBEHHOe eiicTBHe. JIpyrue e y4eHble pa3ie/siloT BbICKA3aHHOe
aABTOPOM CY:KI€HHe' 0 TOM, YTO MPH KOHTPOJIE EPEroBOPOB OTCYTCTBYET
onpenes I MPU3HAK CJIeICTBEHHOI0 /IefiCTBUS — HENMOCPeACTBEHHOE
U3BJICYCHHE CJIeJ0BATEJIeM J0Ka3aTeIbCTBEHHO HH(POpMAaLUN U3
COOTBETCTBYIOLLEI0 HCTOYHUKA U ee 3aKpelieHne, MOCKOJIbKY cje10BaTe/Ib
caM IeperoBopbl He NPOoCayIIUBaeT U He pukcupyer’. Takike odpamaercs
BHUMAaHMeE HA COBNaJieHUe TPeOOBaHUIl, perJiaMeHTUPYIOIINX KOHTPOJIb
neperosopos, B YIIK P® u npocaymmBanue neperopopos B 11. 9 ct. 6 3akona
00 OPJI, uTo cBHAETENBCTBYET 00 OAMHAKOBOW NMPHUPO/Ie YKA3AHHBIX AeHCTBUIA.
Kpome 1oro, cienosarenb, BipaBe OPraHu30BaTh NPOCIyIIMBAHUE

TeJ1e()OHHBIX NeperoBopos 3a pamkamu cT. 186 YIIK. Coriacuo 1. 4 4. 2 ct. 38

Netipep C.A. Cnencrsennsle aeiicteus. Cucrema 1 nmpoueccyanbaas popma. M.: IOpmutundopm. 2001. C. 63.
2Cwm. Tletpyxun U.JI. TeopeTndeckre OCHOBBI pe(OPMBI YTOJIOBHOTO Cy/l0npon3BoscTBa B Poccuu. U. 1. M.:
IIpocmekt, 2004. C. 180; baes JI.O., baes O.4. YIIK P® 2001 r.: qocTHX)EeHHUsI, TaKyHbBI, BO3MOXXHBIE ITyTH
3aroJIHeHUs U paspenienus nocieqaux. Boponex: BI'Y, 2002 . C. 37-39; Cononos J.A. [IpoueccyanbHbie U
TaKTUYECKHE PEIICHUS CIe0oBaTeNs (CyIHOCTh, MPobIeMbl onmTuMu3anmu npuHaTas). Boporex: BI'Y, 2004. C. 36,
37.
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VIIK u 4. 3 c1. 7 3akona 00 OPJ] oH MokeT NOPYYUTH NPOBeIeHH e
NPOCIAYIIMBAHNS ONIEPATHBHOMY OPraHy M B 3TOM CJIy4ae pedyb SIBHO HAET He
0 CJIe[ICTBEHHOM, a 00 ONEePAaTUBHO-PO3BICKHOM MeponpusaTuu. CienoBareib
TaKKe BIIpaBe UCTPe0OBATH OT ONEPATUBHOIO OPraHa MaTepuaJibl
NPOCaAYyIIMBAHNS, HE3ABUCUMO OT TOT'0, IPOBOAMJIOCH JIM MPOCJIYIIUBAHUE U
3aMUCh B Ka4eCTBeE CJIEACTBEHHOI0 JeiiCTBUA WIN ONEPATHUBHO-PO3BICKHOTO
MEpPONPHUATHS, ONIEPATUBHBIN K€ OPTraH U B TOM M B IPYIOM CJIy4dae
npeacrapiser (OHOrPaMMY ¢JIeI0BATE/II0 CO CBOUM CONMPOBOAUTEILHBIM
nokymeHToM (cT. 186 VIIK, cT. 11 3akona 06 OP/I). U3 cka3aHHOIO cjieayerT,
410 npexycMoTpeHHblil cT. 186 YIIK KOHTPOJIb U 3alIUCH NEPEeroBOpoOB — 3TO
TUNIHYHOE ONEePAaTHBHO-PO3bICKHOEe Meponpusitue. Ho, ¢ 1pyroii croponsl,
VIIK P® conep:kut 1 HecoBnagawmue ¢ 3akonom 00 OPJI, npaBuia
KOHTPOJISI U 3alIMCH MePEroBOPOB U MPU3HAET MOJYYEeHHYIO B pe3yJibTare
3TOr0 UH(OPMAIUIO J0KA3ATETHCTBOM I10 €Iy, YTO HECKOJIbKO COTHKAET
AAHHBIN MO3HABATEJbHBIH PHEM € IPYTHMH CJIeACTBEHHBIMH J1eiiCTBUAMMU.

YronoBHO-TIPOIIECCYyNTHHBIN 3aKOH MPEyCMaTPHUBAET BOBMOXKHOCTb KOHTPOJIS
M 3allUCH HE TOJBKO Tele(OHHBIX, HO M HHBIX TeperoBopoB. K mociemnum
OTHOCSITCA TMEPErOBOPbl C HCIOJb30BAHUEM pAJUO U JIPYTUX [EPErOBOPHBIX
YCTPOMCTB (MOOUIIbHBIE TeNE(OHBI, MEUIKUHTOBAs CBA3b, TEJIETANI, AIEKTPOHHAs
nouta). Ho Henmp3s cuuTarh, 4TO «WHBIE MEPETOBOPHI», ATO JIIOOOW IHAIIOT,
KOTOPBIH JIFOIU BEAYT B OOBIYHOM I HUX 0OCTaHOBKE, HE MPUMEHSIS TEXHUUECKUX
CpElCTB, T.€. IoMa, Ha paboTe, B TpaHCHOpPTE U T.J. B TO ke Bpems, ykazaHHOE
NEHUCTBUE MOKET UMETh PA3JIUYHBIC LIEJIH.

B onmHOM ciiydae OHO HaIpaBiieHO Ha TOJIydyeHHWe WHGOpMAIMU, UMEIOIIEH
3HaYEHUE [UJIi PACCIENOBAHUS W PACKPBITUS TSHKKOTO WA 0CO00 TSIKKOTO
NPECTYIUICHUS, CoAep Kamieiicss B TeleQOHHBIX  IEPEroBopax, KOTOpHIE
MOJI03PEBAEMbIil, OOBUHSAEMBIN M APyrHe JULAa BEAyT MEXKIY Cco00u. «/Ipyrumm»
MOTYT OBITh JIMIIA, U3 YUCJIa POACTBEHHUKOB U OJIM3KOTO OKPY>KCHHsI OOBUHSIEMOTO
Y MOA03PEBAEMOr0, a TAKXKE JIMIIA, HAXOSIIEECs C HIMU B KPUMHUHAJIBHBIX CBA3SIX.

Opnako, Kak DpaBWIBHO OTMEUEHO B JIUTEPATYPE, HEAOMYCTHUM KOHTPOJIb
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IIEPETOBOPOB MEK/Iy 3AIIMTHUKOM W TOA3AIIUTHBEIME' . B 9TOM ciyyae oka3anoch
Obl HapyIIIEHHON OXpaHsieMasi 3aKOHOM TpodeccuoHanbHas TailHa agBokara (1. 3
4. 3 cr. 56), packpblTa JIMHHA 3alIUThl, 4YTO (PAKTHUYECKU MOJAPHIBAIO OBl
COCTSI3aTEJIbHOE ITOCTPOECHUE MPOLECCa.

Bropast menp — 3amura MOTEPHEBIIMX, CBUIETENEH, MX POIACTBEHHUKOB U
OJMU3KUX OT yIpo3 COBEPILECHUS B OTHOUIEHUU UX MPECTYIUIEHUH, OCyLIECTBIsIEMAast
HOCPEACTBOM  M300JMYEHMsI JIMILl, BBICKA3bIBAIOIIUX B  KOHTPOJIUPYEMBIX
NEPEroBopax Takue yrpo3bl, a TAKIKE PACKPBITUE STUX MPECTYIUICHU.

KoHTponb  meperoBopoB  SBISIETCS  CYIIECTBEHHBIM  OTPAaHUYEHUEM
KOHCTUTYLIMOHHOI'O TIPaBa IPaKJaH Ha TallHy MEPEroBOPOB, KOTOPOE JOIYCKAETCs
JUllb HAa ocHoBaHUM cynaeOHoro pemenus (cT. 23 Konctutyuun P®). ITostomy
[IpaBOBasi perylaMEHTalKs KOHTPOJISI IEPErOBOPOB MIPU3BAHA ONPEIEIUTh MPEIEIIbI
BMEIIATENIbCTBA B JIMYHYIO KW3Hb. Paznuuue B LENsIX KOHTPOJIA OOYCIOBUIIO H
paznuyre B OCHOBAHMSX €ro IMpoBeAcHHs. B mepBoM ciydae uisl MOJIy4EHHS
paspelieHust cyzia cienoBareib JO0JDKEH HMETh JIOCTaTOYHO BECKHUE OCHOBAHUS
npeJnoararb, YTo B TeJae(OHHBIX IEPEroBopax Moji03peBaeMoro, 0OBUHIEMOIo U
APYTHX JIML MOTYT COJIEP>KaThbCsl CBEACHUS, UMEIOIME 3HAYE€HUE ISl YTOJIOBHOTO
nena (4. 1 ct. 186 VIIK), m Ha 5TOM OCHOBaHMH BO30YIUTH TIEPEa CYIAOM
XO/IaTaliCTBO O  NOPOCHyIIMBaHUM. XOJaTaucTBO oOnekaercs B (GopMy
IIOCTAHOBJICHMSI, COIVIACOBAHHOIO € IPOKYpOPOM, M JOJDKHO COAEPXkaTh
pa3BepHYTYI0 HH(OpPMAIUIO, ONpEeAeNAonly0 (AKTUUECKUEe OCHOBAHMUS U
Mpeseabl OrpaHuyYeHus] TalHbl TeNEe(OHHBIX U MHBIX MEPErOBOPOB. YKa3bIBAECTCS
Je710, B XOJE pAaccieloBaHUS KOTOPOTrO HEOOXOAMMO OCYLIECTBUTh KOHTPOJb
IEPEroBOPOB, OCHOBAHMS KOHTPOJISl (MMEIOLIMECs B Ieie JOKa3aTeIbCTBA), JaHHBIE
0 JIUIIE, IEPEroBOPhI KOTOPOro OyIyT KOHTPOJIUPOBATHCS U (PUKCUPOBATHCS, CPOK B
TEYEHHE KOTOPOTO NPEIIIOJIAracTCs OCYIIECTBISITH KOHTPOJIb (OH HE MOXKET
MPEBBIIIATh IIECTH MECSLEB), a TaKKe HAUMEHOBAaHUE OpraHa, KOTOPOMY

MoJIy4acTCAa TCXHUYCCKOC OCYHICCTBIICHUC KOHTPOJIA U 3alIMCH.

'Kosryn H.H. CyneGHbIi KOHTPOJIb B yTOIOBHOM Cynonpoussoactse Poccun. H.Hosropon: HITA, 2002. C. 193,
194.
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Bo BropoM crmydae ocCHOBaHHWEM Ui TPOCITYIIMBaHUS TeIe(OHHBIX
NIEPETOBOPOB TMOTEPIIECBIIIETO, CBUAETENS, WX ONU3KUX SIBISETCS 3asBJICHUE ATHX
JUIl O TOM, 4YTO MO TeaedOoHy MOJ03PEBAEMBI, OOBHUHSIEMBIN WIM JUIA U3 UX
OKPY>KE€HHUSI BBICKA3bIBAIOT B UX aJPEC YrPO3bl COBEPIICHUSI HACUIIUS, WA JPYTUX
MPECTYIHBIX JEUCTBUN C TeM, 4TOObI OOYIUTh WX OTKA3aThCA OT M300IMYAIOIIUX
MOKa3aHui, JIMOO mepeaTh BEIMOTaTeNsIM KaKue-11u00 IIEHHOCTU, COBEPIIUTH B UX
UHTEpecax Kakue-mnbo aerctBus u T.A. [Ipu Takux 0OCTOATEIHCTBAX COTNIACHS
Cyla Ha KOHTPOJIb M 3alUCh IEPEroBOpPOB HE Tpedyercss MO0 yKa3aHHBIE JIMIlA
BBICKa3aJli CBOE COMIAacHhe Ha mpociymuBaHue. CBOe perieHue o MpoCiIylliiBaHUU
cleoBarelib, C COMIAcus OOpaTUBIIUXCS K HEMy JIHII, odopmisieT
MOTHUBHUPOBAHBIM MOCTAHOBJIECHUEM.

OmHako ecnu TOTEpIICBIINN, CBHIETENTh, OMU3KHE WM JUIA C TaKuM
3asBJICHUEM HE OO0pallatOTCsS, HO B TOXKE BPEMs MMEIOTCA JaHHBIE O TOM, YTO
yIpo3bl BBIMOTATEILCTBOM, COBEPIICHUEM JPYrUX NPECTYNHBIX JIEUCTBUH,
BBICKa3bIBa€MbI€ MPU TEPETOBOPAX, MOTYT OBbITh 3a()MKCUPOBAHBI U MOCIY>XHUTh
yAUKaMH, CHOCOOCTBYIOIIUMHU YCIIEXy paccieloBaHus, CJeJ0BaTelib BIpaBe
MPOSIBUTh MHUIIMATUBY B YCTAHOBIEHUHM KOHTPOJIS. B 3TOM cilyyae OH, Takxke C
cOOTIOZICHNEM YKa3aHHBIX BBIIIE TPEOOBAHHMM 3aKOHA, BO30YXIAeT Iepes CyI0M
XO/IaTaCTBO O Jlaue pa3pelieHusi Ha KOHTPOJIb U 3aIUCh MIEPErOBOPOB.

CBoe TOCTaHOBJICHHWE, TUOO pa3pelieHHe Cyla CIEeI0BaTelb HAMpPaBISICT B
coorBercTBytomee mnoapazaeneHue ®Cb wnum MBJI, koTOpbl€ OCYIIECTBIISIOT
npociyiiuBaHue. B TedeHuWe BCEro cpoka KOHTPOJS CleIoBareib BIIPaBE
uctpeboBath (QoHOrpaMMmy HJisi €€ OCMOTpa U mnpociymuBaHusa. Ho
noJipas/ieJieHue, OCYIIECTBISIONIEE KOHTPOJb W 3allkCh, BIPaBe U IO CBOECH
WHUIIMATUBE TPEJCTaBUTh (hoHOTpamMMy ciiefoBarento. OHa HampapiseTCsS €My B
OIeYaTaHHOM BHJIE C COMPOBOAMUTEIILHBIM MUCHMOM, B KOTOPOM JOJKHBI OBITH
yKa3aHbl JaTbl W BpeMs Haualla U OKOHYAHUs 3allUMCU IEPEroBOPOB U Kparkas
XapaKTEPUCTUKHU UCIIOJIb30BAHHBIX IIPU 3TOM TEXHUYECKUX CPEJICTB.

HemnocpenctBeHHoe  BOoCHpHsiTUE  CBEJAEHUN,  3a(UKCUPOBAHHBIX B

CI)OHOFpaMMC, OCYIICCTBIIICTCA CJIICAOBATCIICM IIYTCEM €€ IHPOCIYIIWBAHHA ITIOCIIC
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ocmotpa QoHorpammbl. [Ipu ocMOTpe M MPOCTYNIMBAHWM YYaCTBYIOT IOHSTHIC,
Py HEOOXOJIMMOCTH CIICIIMATIUCT a TaKXkKe, Kak 00 3TOM CKa3aHO B 4. 7 CT. 186,
JIU1Ia, YbU TIEPETOBOPHI 3aMKUCaHbl (BO3MOKHO 00a YU4aCTHHUKA NIEPETrOBOPOB).

N3 koHTEKCcTa 3TOM HOPMBI CIEAYET, 4YTO MPHUBJICUYEHHUE ITUX JHI[ K
MPOCIYIIUBaHUIO (POHOTpAMMBI HE SIBIISIETCS 00s3aTeNIbHBIM. DTO MPEACTABIACTCS
npaBwibHBIM. [IpexeBpeMeHHOe TpUAaHUE ITOMY ONEPATUBHOMY, U HETJIACHOMY
[0 CYUIECTBY, MEPOIMPHUSITHIO OTKPBITOTO XapakTepa, T.K. OCBEAOMJICHHUE JIHII,
BEIIUX T[EPEroBOpPhl, O TOM, YTO HX COJACpPNKAHUE H3BECTHO CIIEOBATEIIO
(bakTHUeCcKu TMPEACTABISLIO ObI COOOM pasIalieHue AaHHBIX MPEABAPUTEITHLHOTO
CJIEJICTBUSI, CIIOCOOHOE CEPhE3HO OCTIOKHUTH XOJI PacciieIOBaHUsI.

K Tomy e copepxaHue NEPEroBOpOB MOIPKE, B MOMEHT O3HAKOMJIEHUS C
JICJIOM, CTaHET M3BECTHO OOBHUHSEMOMY, €CIM OH ObUT YYaCTHHUKOM IEPETrOBOPOB,
YTO JacT €My BO3MOXHBIM  OCIApUBaTh  JOCTOBEPHOCTb  PE3YJbTATOB
npociymuBaHus. [Ipy TakoM MOJIOXKEHUU MPUBJICUYEHUE K MPOCITYIIUBAHUIO JIUII,
YbU TIEPETOBOPHI 3alUCaHBI, 1E€eCO00pa3HO JHIIb B CHUTYyalldd, CXOJHON C
IpEAbSIBICHUEM JOKA3aTeIbCTB TP JIONPOCE: YYACTHUKH TMEPErOBOPOB MOTYT
MOSICHUTh WX CcolepkaHue (Hampumep, YyOeIuTh clefoBarelss B TOM, YTO
IPOM3HECEHHBIE UMHU CJIOBA HE MMEIOT OTHOIICHHUS K JIeTy), T.€. CIIOCOOCTBOBATH
OMPEJIETICHUI0 UX OTHOCUMOCTH (JIMO0 HEOTHOCUMOCTH). ITU MOSICHEHUS (OHU Ke
3aMeYaHusl) JaHHBIE JIMIIA MOTYT COIJIACHO 3aKOHY, U3JIOKHUTh B IPOTOKOJIE 00
OCMOTpE U MpPOCHyIIMBaHUM (OHOrpaMMbl (B 3TOM 4YacTH MTPOTOKON OyaeT
HECKOJIbKO HalIOMHHATh MPOTOKOJI I0IIPOCA).

B npotokone Takxke umznaraercsi BHEIIHEE COCTOSIHHE (DOHOTpamMMBbI, (PakT
MPOCITYIIMBAHUS, YKAa3bIBAIOTCS NPHUCYTCTBYIOIIME MPU OSTOM Juld. [JaBHOE
COJIEp’)KaHME TPOTOKOJIA — JOCJIOBHOE W3JIOKEHHE TOW 4YacThu (HOHOTPaAMMBI,
KOTOpas 10 MHEHHUIO CJIEJ0BATENsI UMEET OTHOIICHHUE K paccieayeMoMy Jemly, T.€.
COJICPKUT JOKA3aTEeIbCTBEHHYI0 UH(POPMAIIUIO; OCTalbHbIE YacTH ()OHOTPAMMBI B
MIPOTOKOJIE HE BOCHPOM3BOAATCA. EciM OTHOCAIMXCS K JIeTy CBEICHHUM Mpu
MPOCIYIIUBAHUN HE BBISIBICHO, ATOT (haKT TaKXKEe OTpakaeTcs B IIPOTOKOJIC.

YuyacTBoBaBIlIHNE Jimga MOT'YT HU3JIOKHUTL CBOM 3aMCHaHMs K IIPOTOKOJIY OTACIbHO U
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TOTJ]a OHU MPHOOIIAIOTCS K MPOTOKOIY. Pe3ynpraroM KOHTPOJIS MOXKET OKa3aTbCs
pacrieyarka CJIOBECHBIX COOOIEHUH, MOCIAaHHBIX Ha MEeHpKep, NepeJaHHbIX 10
AIIEKTPOHHOM MOYTE, TENETAIy, KOUU OTIPaBIEHHBIX (pakcoB. CoaepkaHue d3TUX
COOOMICHMI TaKke (PUKCUPYETCS B MPOTOKOJIE.

Ecnu 3ByKo3anuch nmeperoBOpoB MpOBOIMIACE COOTBETCTBYIOIIUMH OpraHaMu
B KauecTBE ONEPATUBHO-PO3BICKHOIO MEPOIPUATHUS, MPEAYCMOTPEHHOIO CT. 6
3akona 00 OP/I, mo mopydeHuro ciefoBaresis WA MO0 WHUIMATUBE ONEePaTUBHO-
PO3BICKHOTO OpraHa, (poHOTpaMMa MPEACTABISAETCS CIEA0BATENI0 B rmopsiake cT. 11
3axona 00 OP/I.

Ha ocHoBanuu mnocTaHOBIEHMs cienoBaTens (oHOrpaMMa M TOJyYECHHbIE
TEKCTOBBIE COOOIIICHUSI B MOJTHOM 00beMe MPUOOIIAIOTCSA K MPOTOKOIY OCMOTpa U
MPOCIIYIIMBAHUS B Kaue€CTBE BEIECTBEHHOIO JI0KA3aTebCTBA M XPAHATCS IPH
YTOJIOBHOM JIeJie B ONE€YaTaHHOM BHUJE. B MOCTaHOBIEHHM Takke YKa3bIBaeTCs Ha
MpEeKpalleHle JajbHEHIIero KOHTPOJs W 3alucu neperoBopoB. (CrenoBaresb
JIOJKEH 00€CIeUUTh COXPAHHOCTh U TEXHUYECKYIO MPUTOAHOCTh (POHOTPAMMBI IS
MNOBTOPHOIO MPOCIYUIMBaHUA, B T.4. U B cyne. [locie BCTymieHus MpuroBopa B
3aKOHHYI0 CHJIly M B CIly4ae€ MPEKpalleHUs Jeja, €€ 4YacTb, HE HMEoIas
OTHOILIEHUS K A€y, yHuuTokaeTcs. O0 YHUYTOXKEHNHU YacTh (POHOTPaMMBbI J10JIKHA

OBITH CJCJIaHa OTMETKA Ha IIPOTOKOJIC €€ OCMOTpa U IPOCITYINNBAHMA.
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I'maBa 6. IlpeanbsiBjieHue JJ151 ONO3HAHUS, CJIEICTBEHHBIX IKCIIEPUMEHT U

MpoBepKa MOKA3aAHUI HA MecTe.

§ 1. llpeabsiBaeHUE NI ONNO3HAHMS.

ITonsiTHe MpeAbABJICHUA JAJIS ONMO3HAHUS U OCHOBAHMS €r0 NMPOBEACHUS .
[IpenbsaBnenue i1 OMO3HAHUS — O3TO TNPOU3BOAUMAsT C  COOJIOICHHEM
OpPEAyCMOTPEHHOM  3aKOHOM  NPOUEAYpPbl,  JEMOHCTpalUMs  CBUJETEINIO,
MOTEPIIEBIIEMY, TIOJI03PEBAEMOMY, OOBUHSEMOMY OOBEKTa, MO MPENOJIIOKEHUIO
CJIeIOBATEeNIsl MPUYACTHOTO K MCCIIEyeMOMY COOBITHIO, B IIEJISIX YCTAHOBIICHUS €TO
TOXJIECTBA, JUOO pa3nuuusi ¢ OOBEKTOM, OBIBIIEM B MPONUIOM MNPEIMETOM
HAOMIOZICHUST  OTO3HAIONIEr0. B HEKOTOpBhIX ciydasx (BBISIBICHHE BHUA
MPUMEHEHHOTO  OpyAus  MPECTYIUICHHWS, HW3TOTOBJIEHHOW  KOHTpadakTHOU
MPOJIYKIIMU U T.I.) I€JIb OMO3HAHUSI MOXET OBbITh OTpaHWYEHA YCTAHOBJICHHEM
JUIIb CXOACTBA (OHOPOAHOCTH) MIPEAMETOB.

C 1nCcuXoJOrHYecKoW TOUKH 3pPEHHSI aKT OIMO3HAHUS MPEJCTABISIET COOOM
MBICIICHHYI0 ~UJEHTU(UKAIIMIO OIMO3HAIONIMM JIByX OOBEKTOB — pealbHO
IPEABSBISIEMOTO EMY, U UACATBbHOTO, COXPAHUBILIETOCS B MMAMSITH.

[IpenbsBnenne miss OMO3HAHUS HECKOJIBKO HAIIOMHUHAET OYHYKO CTaBKY, HO
CYIIECTBEHHO OTIMYAETCS OT HEE MO UEsAM U Ipouenaype rnposeneHus. Henbss
CUMTATh NPEABSABICHUE JJISI ONO3HAHMS WM Pa3HOBUAHOCTBIO Jaompoca. XOTs
OMO3HAIOUIMI B XOAE€ JTOro JEHCTBUSA COOOIAET CIEAO0BATENI0 CBEACHMUS,
UMEIOIINE 3HAYEHUE IS JIeT1a, T.€. JAeT MOKA3aHUsl, MPEIbIABICHUE ISl ONIO3HAHUS
OTJIMYAETCA OT JIONpOca CBOEW CJIOXKHOM IMO3HABATEIbHOW CTPYyKTypoil. OHa He
MCYEPITIBIBAETCS OJHUM JIMIIb UCTpeboBaHMEM WMH(OpMaIK, Kak Mpu JI0Ipoce, a
BKJIFOUAET OINEpALNHU, MOJACIUPYIOLIME CHUTYyallUI0 MMEBUIEH MECTO B MPOILIOM
«CIIy4yallHOM BCTpEYM»: OIO3HAIOIIEMY MPEACTOUT y3HATh HAOIIOMABIIErOCS UM
paHee MpU TaKOM BCTpeue YeoBeKa U OOBSICHUTH CBOM BHIOOP. CXOMHOE SIBICHHE

HMECT MCCTO U ITIPH OIIO3HAHUHU IMPCIMETOB.



114

B xome mnpenpsBiaeHWs Il OMO3HAHUS  CIIEJOBATENh BOCIPUHUMAECT
c(hOpPMHUPOBAHHBI UM CJIOXHBIM HWH(DOPMAIIMOHHBIA OOBEKT: TPYIITY JIMIl WIH
HECKOJIbKO OJHOPOAHBIX MPEIMETOB, a TakXKe COOOIIEHHE OIMO3HAIOIIETO O
pe3yapTarax MBICIICHHOTO OTOXKIECTBIICHUS MAaTEPHAIIBHOTO U HMJACAITBHOTO
0OBEKTOB.

[IpenbsBieHne sl OMO3HAHUS MOXKET MPOU3BOAWTHCS JIMIND TMPU HATAIUU
JOCTaTOYHBIX ~ OCHOBaHMWA. TakOBBIMH  SIBISIFOTCS  (PaKTHYECKHE JaHHbBIC,
yKa3bIBAIOIINE HAa BO3MOXXHOCTH JIOCTHIKCHUS TOJIOKHTEIBHOTO pe3yibrara, T.e.
JaHHBIE O TOM, 4TO: 1) omo3HaIOUUi paHee HAONIOIAN ONMPEACICHHOTO YeIOBeKa
WIA TIPEIMET, 2) NPEACTaBICHUE O HUX COXPAHHIIOCH B TAaMSITH: OIO3HAIOIIMMA
3asIBUJI, 9TO CMOXKET WX y3HaTh. [IpobieMaTnyHa BOZMOKHOCTD MPEAbSIBICHUS TSI
OTIO3HAHMS B CIydasx, KOTJla OMO3HAIONIMK HE 3allOMHUJI MPU3HAKOB 00BEKTa, HO
pPacCUMTHIBAET y3HATh €T0 B MOMEHT MNpeabsBiieHus. [Ipu Takux 00CTOSTEIBCTBAX
HEJb3s1 MPOBEPUTH OOOCHOBAHHOCTh OTOXKJECTBICHHUSA, XOTSI OHO MOXKET OKa3aThCs
CIIyYalHBIM.

3akoH He TpedyeT GOopMaTBHOTO OCHOBAHHUS /ISl IPOBE/ICHUST OMO3HAHMUS, T.C.
BBIHECEHHUS CJIEIOBATEISIM MOCTaHOBIEeHUsA. OTHAKO pellieHre O TPOBEICHUN ITOTO
CJIICTBEHHOTO JICHCTBUSA B YCJIOBUSX, MCKIIIOYAIONIMX BU3yaJbHOE HAOIIOICHHE
OIO3HABAEMOT'0 OMO3HAIOIINM (0 HEOOXOAUMOCTH TAKOTO PEIICHMS YIIOMUHAET 4. 8
ct. 193), 1menecooOpazHo OQOPMIIATH  IMOCTAHOBICHHEM,  COACpKaIIeM
apryMEHTAITUI0 HEOOXOAMMOCTH OTCTYIUICHUS OT OOBIYHOTO MOPSIKA.

Buapl u nmpoueccyajbHbIi NMOPAIOK NMpeXbsiBJIeHUA 1Js1 ono3HaHusi. Ha
OTO3HAaHUE MOTYT OBITh MIPEIBSIBICHBI pa3Hbie 00BEKTHI: JIMYHOCTH (KaK B HAType,
TaK U B ()OTOM300PAKCHHUSX ), IPEAMETHI, )KUBOTHBIE, TpyI. OMo3HAaHUE JTMYHOCTH
BO3MOXXKHO U MO KuHOpmiIbMaM. He HCKIIIOYEHO M OMO3HAaHWE MECTHOCTU H
CTpOCHMI (HampuMmep, JI0Ma, B KOTOPOM OBLIM TPHOOPETEHBI MOMAEIbHBIC
KYITIOPBI).

B mpenbsiBiennn i OMO3HAHMS, KaK B KaueCTBE OIO3HAIONIMX, TaK U B
Ka4eCTBE OIIO3HABACMBIX, MOTYT BBICTYNATh ITOI03PEBACMbIH, OOBHUHSICMBIH,

CBUICTCIIb u HOTGpH@BIHHﬁ. HOCJ’I@I[HI/Ie, €CJlIn HE BOCIIOJB30BaJINCH



115
UMMYHUTETOM, HECYT OOS3aHHOCThH JlaBaTh IIOKa3aHUS, OJHAKO peaTbHOE HUX
y4acTHE B OMO3HAHUU BO3MOXKHO TPH SICHO BBIPAXKEHHOM COTJIACUU COTPYIAHHYATH
co ciuenctsueM. [loMuMo cremoBarenss U yKa3aHHBIX JIMI[ B TPEABSBICHUH IS
OTO3HAHUS 0053aTeNbHO YYacTBYIOT MOHSTHIE, MOTYT Y4YacCTBOBATh MPOKYPOP,
HAYaJbHHUK CJIEJICTBEHHOTO OT/ElNa, 3allUTHUK TOJ03PEBaeMOro W OOBHHIEMOTO,
aJIBOKAT-TIPEJICTABUTENh MOTEPIICBIIETO M CBUACTENSA, a B HEKOTOPHIX CIIyJasX —
NepEeBOMYMK U 3aKOHHBIE TIPEJCTaBUTEIM HECOBEPUICHHONIETHUX. B  Xoze
OMO3HAHUS OHHM OCYIICCTBIAIOT mpucymme uM (yakmun. OcoOyro Tpymnmy
VYaCTHHKOB OOpa3yloT JIHUIa, TMPEAbSIBISIEMbIE BMECTE C OMO3HABAEMbBIM
(craructel). X posb (B 11€JI0M MMaccUBHAs) HE JIOJKHA OTOXKIECTBISITHCSA C POJIBIO
MTOHSTHIX.

[Ipomemypa omo3HaHUST OTPA)X]aeT CIOKHYIO MO3HABATEIBHYIO KOHCTPYKIIHIO
ATOTO CIIEJCTBEHHOTO JIEHCTBUS M COCTOUT U3 Psijia ATAIOB.

1. Ilepen omo3HaHueM o0s3aTeNIeH MPEABAPUTEIBHBIN JOMPOC OMO3HAOIIETO
00 0OCTOSTENBCTBAX, MPU KOTOPHIX OH HAOIFOIAI JIUIIO WA TIPEIMET B O TIPUMETaX
U OCOOCHHOCTSIX, MO KOTOPBIM OH CMOXKET WX OmNo3HaTh. [IpM 3TOM BO3MOXKHO
M3TOTOBJICHHE CO CJIOB OMO3HAIOIIETO C MOMOIIBIO CIIEIUATMCTOB CUHTETUYECKOTO
nopTpeTa JIMIa, TOJUICKAIEro  OTOXKISCTBICHUIO (KaK 1 TIPOBEPKH
OOBEKTHBHOCTH TOCJEIYIOMIETO Y3HABaHMS, TaK W ISl PO3BICKA 3TOTO JIMIIA).
JlompammmBasi OMO3HAIOMIETO, CJIEAOBATEIh JAOKEH YOCTUThCS B TOM, YTO OH [0
o(HUITMATBHOTO TPEIBABICHUS IS OMO3HAHUS HE BUJICH OIO3HABAEMOTO, T.K. B
ATOM CITydae OMO3HAHNE YTPATUIIO ObI BCAKHI CMBICIL.

2. Coznmanue Trpynmbl CXOJHBIX OOBEKTOB, OJHMM U3 KOTOPBIX SIBISIETCS
0O0BEKT, MPEAMOIOKHUTEIIBHO MPUYACTHBIA K JeIy. JTa Mepa JO0DKHA MCKIIIOYATh
ciaydaiinoe yraapiBanue'. IlpenbsBiseMble nuna (CTaTHCTHI), YMCIOM HE MEHEE
JIBYX, JIOJDKHBI OBITh CXOIHBIMH IO BHEIIHOCTH C OIMO3HaBaeMbIM. CXOJICTBO

OOJDKHO KacaTbCida I10JIda, BO3pacTa, poCTa, TCIIOCIOKCHUSA, LBCTA BOJIOC W 17143,

'Cr. 193 VIIK kareropu4Ha B TpeOOBaHMHU MPEIbSBICHHS IPYIIILI 00bEKTOB. TeM HE MEHEE JI0 MOCIIETHETO
BPEMEHHU BCTPEUAINCH CIydau, KOTAa 3all003PEHHOE JIUIIO MTPEIbIBISUIOCH B €IMHCTBEHHOM YHCIIE, YTO
CBUJETENBCTBYET JIMOO0 O HEMOHUMAHUH JIUIIOM, IPOU3BOSIIUM paccieJOBaHMUs, CMBICIA JAHHOTO CJIEICTBEHHOTO
neiictBus, MO0 o mperebpexeHnn TpedoBanusamu 3akoHa. Cm. brommerens Bepxosroro Cyna PO 2001. Ne 1. C.
9,10.
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MPUYECKH, TIOKPOS M 1IBETA OJIek Al M 00yBU. [IpenmMeTsl, 4iciIioM HE MEHee TpPeX,
JIOJKHBI OBITH OJTHOPOJAHBIMU TT0 HAMMEHOBAHMIO, HA3HAUYCHUIO, 1IBETY, pa3Mepy U
dbopme. TpeboBaHue O MPEABABICHUM TPYNNbl OOBEKTOB €CTECTBEHHO HE
pacnpoCTpaHsIeTCs Ha OMO3HAHKE TPYIIA.

B mpakThke BO3HHKAIOT CHUTyalldW, KOTZa OMO3HAHHE JHMYHOCTH BO3MOYKHO
TOJIbKO 1O (orouzoOpaxkeHusiMm (OMO3HABAEMbIA  yMep, CKpbUICS, JIHOO
CYIIECTBEHHO M3MEHWJI CBOIO BHEIIHOCTH). Torma JUis OTMO3HAHUS JOKHO OBITH
IpEIbSIBICHO HE MEHEee Tpex GoTorpaduii, n300pa)karoliux OMO3HaBaEMOTO H JIUII,
M0 BO3MOXKHOCTH CXOJIHBIX C HUM 1O BHemHOCTH. DoTorpadun, BHIMOTHEHHBIC B
OJIMHAKOBOM MaciiTabe u popmare, TOJDKHBI ObITh MPOHYMEPOBAHbBI, ONEYaTaHbl U
YIAOCTOBEPEHBI MOANUCHIO cienoBarenss Ha Qortorabmune. [Ipu HEBO3MOXKHOCTH
MpEeNbABICHNS TPEeaIMeTa B HAType €ro OIMO3HAHWE TAaKXKe MPOU3BOAUTCS TIO
(hoTon300paKeHUSIM, ¢ COONIOICHUEM YKa3aHHbBIX MpaBwil. CiaeayeT, OJHAKO UMETh
B BHUJY, YTO MPEIBSIBICHUE JIUIA B HAType IMOCJIE TOro, Kak OHO OMO3HAHO IIO
dororpadum, CTAaBUT pe3yabTaThl OMNO3HAHHUSA TI0J] COMHEHHE, T.K. IIEPBOE
OMO3HAaHWE B OTHOIICHHWH BTOPOTO IO CYIIECTBY HTIPacT pOJib HABOISAIIETO
BOIpOCa.

3. IlpenbsiBnenue rpynmbl 00BEKTOB OMO3HAIOIIEMY. DTOT 3Tam OMO3HAHUS
JODKEH C OIHOM CTOPOHBI MCKIIOYUTH BO3MOXKHOCTH TMOJCKA3KH OMO3HAIOMIEMY
’KEJTaeMOr0 CIIEZIOBAaTeNII0 OTBETa, a C JIpyroi, obecrnedutb O€30MacHOCTb
omoszHatomero. Jljis 3Toro omo3HaBaeMOMY MpeajaraeTcs 3aHsATh JI000e MECTOo
Cpeau TpEeAbABISEMBIX JHI. B 1ensX 3amuThl OMO3HAIOMIETO (dalie BCETO
MIOTEPIIEBIIETO M CBHJETENS) OT yrpo3 M JABJICHUS CO CTOPOHBI OIO3HABAEMOTO
(mogo3peBaemMoro, 0OBUHAEMOT0), a TAKKE CO CTOPOHBI OJU3KUX UM JIUIL U YWICHOB
MPECTYMHBIX TPYII, 3aKOH TMPEeIyCcMaTpUBaeT BO3MOXKXHOCTh IPOBEIACHHUS
OMO3HAHUS B YCJIOBUSAX, UCKIIOYAIONIUX BHU3YaJbHBIH KOHTAKT OIO3HAIOIIETO C
OMO3HAaBAaEMbIM, U  OO0ECIEYMBAIONINX COXpaHEHHE B TaillHE JIMYHOCTH
omo3Haromero. PermieHne o0 TakoM TNPOBENEHUU ONO3HAHMS — CJIEIOBATENb
oQopMIIsIET CBOMM TOCTaHOBJIEHHEM. MexXay ONO3HAIIUM W TPyHIou

MNPCABABIIICMBIX JIMI CO3ACTCA IIperpaia (HII/IpMa, 3aTCMHCHHOC CTCKJIO U T.H.),
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MO3BOJISIIONIAS,, OJHAKO, OINO3HAIOLIEMY, OCTaBasCh BHE 30Hbl BUAMMOCTH
OIO3HABaEMbIX, HAOMIONATh UX. B 3TOM cilydae MOHSAThIE HAXOMIATCS TaM 3Ke, IIe U
omo3Hatoumii. B cioydasx, Korga  JONOJHHUTEIBHBIMU  IPU3HAKAMH,
MO3BOJISIFOUIMMU  OTOXKJIECTBUTH JIMIIO, SIBJIIFOTCS MOXOJAKA M TOJIOC, CJIEN0BATENb
MOMKET NPEJIOKUTh KaXJAOMY M3 OIMO3HABAEMBIX BCTaTh, MPONUTUCH, MPOU3HECTH
HECKOJIBKO (hpas3.

4. Jlns BBIACHEHMS] pPE3YJbTaTOB MBICIICHHOW WACHTHU(PUKALUUA Tepel
OIO3HAIOUIUM CTABUTCSI BOIIPOC — Y3HAET JIK OH KAKOEe-JIMOO0 JUI0 WK MPEAMET U3
4uciia IPENBABICHHBIX €My, IpH 3TOM CBHJETEIb M  IOTEPIEBIIMM
NpeIBAPUTENBHO TMpeaynpexaaTcs o0 orBerctBeHHOCTH 1o cT. 307 u 308 YK
P®. B nonoxxureabHOM cilydae Ciel0oBaTellb Npeaiaraet OObsICHUTh — 0 KaKUM
IIPUMETAM WM OCOOEHHOCTSM OMNO3HAIOLIMN y3HAJ JAAHHOE JIMLO WJIH IMPEAMET.
3nech 0coboe 3HaueHHUE MMeeT 00OCHOBAHHOCTh OTOXKJIECTBIICHHUSI, HAIPUMED, B
BU/JIE YKA3aHUSI OMO3HAIOIIUM Ha 0COObIE TPUMETHI (ILPaMbl, POIUHKH, TATYUPOBKHU
U 1p.). 3aKOH CIIEUUAIBHO MOAYEPKUBAET, YTO MPHU OMO3HAHUU HE JIOMYCKAIOTCS
HaBOJAILIME BOMPOCHL. HemomycTuUMbl Takke W JEUCTBUS CIEIOBATENsl, B SIBHOM
WIA CKPBITON (opMe IMOACKA3BIBAIOIINE JKETAeMbIi €My OTBET (NpHUOIMKEHHE K
OMO3HABAEMOMY, JOCTABIICHUE €r0 B Hapy4yHUKaX, MPUCYTCTBUE OXPAaHbl U T.IL.).
BepxoBHBIN Cyl HEONHOKPAaTHO KPUTHYECKH OLIEHMBAJ PE3YJbTaThl OIO3HAHMS,
KOTJIa OMO3HAIOLIMK CChUIAJICS HA NMPUMETHI B HEONPEACICHHOM M HEKOHKPETHOU
(dbopme, 3aTpyAHSBIIEH OObEKTUBHYIO OLIEHKY PE3YyJIbTaTOB OTOXIECTBICHUSI.

BaxxHbIM TpaBUIIOM MpENbABICHUS [UIsl OINO3HAHMS, NPEAOTBpPALIAIOIUM
30ynoTpeOlieHnsT  OpraHa  pacciieIoBaHusl, CIYXHUT 3ampeT MpPOBEACHUS
MOBTOPHOTO OMIO3HAHUS TEM e OMO3HAIOIIMM U 110 TEM K€ MPU3HAKAM.

Puxcanus pe3y1bTaTOB ONO3HAHMSA U HUX /I0KA3aTeIbCTBEHHOE 3HAYCHHe.

YHUBEPCAJIBHBIM CPEICTBOM 3aKPEIUIEHUS XO/1a U PE3YJIBTATOB MPEIbIBICHUS
JUIsL  OMO3HAHWS ABJIAETCS NOPOTOKONI. B HeM, NOMHMO OOCTOSTENBCTB,
npenycMoTpeHHbIX cT. 166 VYIIK, ¢ HeoOXomumoil neTambHOCThI0 (DUKCHPYETCS
BHEIIHOCTh TMPEABABISAEMBIX JIMI, a TaKXe, MO0 BO3MOXHOCTH JOCIOBHO,

IIOKa3aHHuA OIIO3HAKOIICTO. Ecin NPpCABABICHUC JJIA OIMMO3HAHWA ITPOU3BOANIOCH B
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YCIIOBUSIX, HCKIIOYAIOIIMX BU3yaJbHBI KOHTAKT MEXIY OINO3HAOIIUM U
OM03HABAaEMbIM, B IIPOTOKOJIE TAaKK€ OTPAXKAKOTCA MEphbl IO HCKIIOYECHUIO
BU3YQJIbHOTO KOHTaKTa, OCOOCHHOCTH XOJa W Pe3yAbTaThl CIEICTBEHHOTO
neiictBus. B coorBerctBumM ¢ TpeGoBaHusSIMH 4. 9 cT. 166 B 3TOM ciydyae B
MPOTOKOJIE HE MPHUBOAATCS MOAJMHHBIC JaHHBIE 00 OTIO3HAIOIIEM, a YKa3bIBAeTCs
JMIIB €T0 TCeBIOHNM. Takke QPUKCHPYIOTCS JaHHBIE O MPUMEHEHUN TEXHHUYECKIX
CPEJICTB.

B kauecTBe cpencTBa 3amedyamieHUs PE3yJAbTaTOB OMO3HAHUA 3(PPEKTHBHO
npuMeHeHHue (POTOCHEMKH, HATISAHO (UKCHUPYIOIIEH COOMoeHne TpeOOBaHMI
3aKOHA O BHEIIHEM CXOJICTBE MPENbABIAEMbIX 00beKTOB. OcoOeHHO 3 deKTHBHA
BUJICO3AINCh, TIEPENAIONIasi, KPOME TOr0, U 00CTaHOBKY, TUHAMUYECKUE SIIEMEHTHI
(MOX0AKY, KECTUKYIIALINIO), COACPKAHUE U TOH MOKa3aHUI OMO3HAIOIIETO.

Jloka3areabCTBEHHBIMU  pe3yJbTaTaMd MPEIBSIBICHUS JUIS  OTIO3HAHMS
SBISIIOTCS  TIPOTOKOJ  CJICICTBEHHOTO JCWCTBHS, 3a()UKCUPOBAHHBIE B HEM
MOKa3aHUs OMO3HAIOIIETO O PEe3ybTaTax OTOXIECTBICHUS, a TaK)Ke MpHUiIaraeMble
K MPOTOKOJIy MaTepuaibl MPUMEHEHUsST TeXHUUeCKuX cpenctB. CymeOHasi mpaKTHKa
CBUAETEIBCTBYET O TOM, YTO 3TH JI0OKA3aTeIbCTBA PEIKO UCTIOIB3YIOTCS CyAaMH JIsI
000CHOBaHHsI MPUTOBOPOB, BBUJLy TOTO, YTO HEMaJIasi X 4acThb IPU3HAETCS B CyJe
HEIONMYCTUMBIMH. B 3HauuWTenbHONW Mepe [aHHOE SBJICHHE OOBSICHSIETCS
CIIO)KHOCTBIO U TPYIOEMKOCTHIO MPOLEAypbl MPEAbSBICHUS i1 ONO3HAHMUS,
KOTOpasi TIOpO HeompaBAaHHO ympolnaercs. Kpome Toro, Joka3areinbCTBEHHOE
3HAYEHHE OIO3HAHUS 3aBUCUT OT CTETMEHM KaTeTOPUYHOCTH OTOXKJICCTBICHHUS
00BEKTOB OMO3HAIONINM. B cilyuasx, Korja OHO BbIpaXXaeTcsl B CJIOBAX «TaKOU Key,
«IOXOXKHI» U T.II., O3HAYAIOIIMX, YTO CYXKJICHHE HOCUT BEPOSTHBIA Xapakrtep,
LEHHOCTh OIO3HAaHUSl CHUXKaeTcs. HakoHell Ha OLEHKy pe3y/lbTaToB OMO3HAHUS
HEMOCPEICTBEHHO BIMSIET YUCIIO IPU3HAKOB OTOXIECTBIECHUS U UX KOHKPETHOCTD:
yeM OoJIbIliee YHUCI0 MPU3HAKOB YKAa3bIBACTCA U Ye€M KOHKPETHEE OHHM M3JIararoTcCs
— TeM OoJiee yOeTUTEeIbHBIMU CTaHOBSITCS PE3YJIbTaThI.

AHanu3 MPaKTHKU MPUMEHEHUS TaHHOTO CIIEJACTBEHHOTO JCWCTBUS TOBOPHUT O

HaJIMYWMKU TCHACHIMU K €TI0 YIIPOIICHHUIO, OTKA3y CJICAOBarcisd OT «‘-IpCSM@pHOfI»
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TPYLOEMKOCTH  MPOBEACHUS.  OJTO  MpPOSIBISIETCS B I[OBEPXHOCTHOM
NPEIBAPUTEIHLHOM JIOTIPOCE OIMO3HAIOMIETO (BCTPEYAIOTCS MW Ciy4aW, Korja
OMO3HAHKWE MPOU3BOAWIOCH BOOOIIE ©0€3 MNpeIBapUTEIBHOIO JONpoca), B
HEIMPOJYMaHHOM TMOAOOPE CTAaTUCTOB (KOTIa CTaTHCTaMH OKa3bIBAJIMCH DaHee
3HAKOMBbIE OIO3HAIOIIEMY JIMIA, KOIJla OIMO3HABAEMBIM OTIMYaiCs OT HHX
(hOopMEeHHON 0l1eX 01, BHEIIHUMH Npu3HakaMu npedsiBanus B CU30, Hepenko u
BO3pacToM). beIBaeT U Tak, 4To OMO3HAIOLIUHI B Mpolecce 00be3aa ¢ paboOTHUKAMU
MUJIHIIMM MECT BO3MOXKHOTO TOSIBJICHHS TIOJJ03PEBAEMOTr0 Y3HAET €ro, MOCJe Yero
MPOUCXOAUT opuUIIMaIbHOE OII03HAaHUE, peBpalnaoneecs B GopMaabHOCTh. Takoe
e TIOJIOKEHNE UMEET MECTO B CITy4asiX, Korja pabOTHUKH MUJIWIIAK, CO3HATEIHHO
WIM 10 HEOpEeKHOCTH, CO3JAI0T  OINO3HAIOIMIEMY BO3MOXKHOCTH  BUJETH
OTI03HABAEMOTO JI0 €ro O(hUIKMaILHOTO MpeabsiBieHus. CyIeCTBEHHON MpooIeMoit
OCTaeTCsl BHEITHEE CXOJACTBO MpeabsiBisgeMbix Jull (4. 4 c¢t. 193). Ux moadop, kak
OTMEYaJ0Ch, HE OIPAHUYMBAETCSI AHKETHBIMH JIaHHBIMU, TaK KaK CXOJICTBO JOJIKHO
KacaThCsl aHTPOIOJIOTMYECKUX MPU3HAKOB (POCT, TENOCIOXKEHKE, IIBET BOJIOC, IJ1a3
U TJ.) U OIeXAbl. DTH MPHU3HAKK KpaliHe peaxo (UrypupyroT B MPOTOKOJAX
OTO3HAHMS, YTO CTAaBUT IO COMHEHUE MPaBUIBLHOCTH (HOPMHUPOBAHUS TPYIIIIHI
OMO3HABAEMBIX U, COOTBETCTBEHHO, PE3YJIbTAT OTOXKIECTBIEHUA. B onpeneneHHon
Mepe 3TOMY CIOCOOCTBYET M HEJOCTAaTOK MPAaBOBOW periiaMeHTalluu: B OlaHKax
MIPOTOKOJIA MPEbSABICHUS )i ono3HaHus (npuioxenus 64 u 65 k YIIK) ceenenus
00 OMO3HAaBa€MOM M CTaTHCTAX OTPAHMUYMBAIOTCA JUIIb UX (pamMuinei, UMEeHeM,
OTYECTBOM M TOJIOM POXKJEHUA, 0€3 MPUBEACHUS KaKUX-IHMOO APYTHX JaHHBIX.
[TopToMy U3 MPOTOKOJIA HEBO3MOXXHO VYSICHUTh — TPaBWIBHO JU OblIa
chopmupoBaHa rpymnmna U He ObUT JIM BBIJEIEH OMO3HABAEMbIN U3 MPEIbABISIEMbIX
mutl. [IpoGnema Morsia 661 OBITH CHSITA TPUMEHEHUEM CPENICTB YI0CTOBEPUTEILHOMN
TEXHUKH, CHOCOOHBIX TEpeaTh OCOOCHHOCTH TPYIIIbI MPEAbSIBISEMbIX, OIHAKO
3Ta Mepa — HeoOs3aTeabHas U Ha IPAKTUKE TPUMEHEHSAETCA BECbMa PEIKO.
Takum o00Opa3om J10Ka3aTeIbLCTBEHHASs] IIEHHOCTh PE3yJIbTaTOB JIaHHOTO
CJIEICTBEHHOTO JCHCTBUSL HANpsIMyK0 3aBUCUT OT TOrO, HACKOJIBKO TOYHO

coOnro1anack npoueaypa Ono3HaHUs U HACKOJIBKO ONpPEIEIEHHBIM ObLIO yKa3aHHe
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OIO3HAIOIIETO HAa KOHKPETHOE IuIo. K cokaleHnIo Ha NPAaKTUKE HEPEIAKU CIydau
[IEPEOLICHKU PE3YyJIbTAaTOB OINO3HAHHUs, KOIZla B OCHOBY BBIBOJOB, M3JIOKCHHBIX B
OOBHHMTEJILHOM 3aKJIIOYEHUH W B MPUTOBOPE CyAd, KIAAYTCs HEyOeIUTEIbHBIE,
COMHUTEJIBHBIE aKThl OMO3HaHMs. Tak, oCyauB Y. 3a XyJWUTaHCTBO U NPUYUHEHHE
rorepresieMy M. HOXEBBIX PaHEHUN, PAMOHHBIN CYJ COCJAJICS B IPUIOBOpPE Ha
OIMO3HAHUE MOACYAUMOTro cBuaereneM X. Mexay TeM oOCTOATENbCTBO OMO3HAHMS
BBI3BAJIM COMHEHUS B €ro 10cToBepHOCTH. [locne Toro, kak cBunaerenp X. 3asBuia,
4yTO ObLIa OYEBHJILIEM HANaJCHUsI Ha MOTEPIIEBIIEro, pA0OTHUKNA MUJIMIIMM BMECTE
¢ X. cranu o0Obe3KaTh YIUIBI TOpoa C IENIbI0 OOHApPYKEHHs MPECTYNHUKOB. B
ATOT MOMEHT 0 PALMU MOCTYIMUJIO COOOIIEHUE O JpaKe BO3JIE OJHOIO U3 JJIOMOB.
VBugeB tam Y. oHa yka3ana paOOTHMKAM MWJIMLHAKA Ha HEro, Kak Ha y4acTHHUKA
HanaaeHus Ha M. [lpu npenbsBieHn €l Ha OMO3HAHME PA3JIMYHBIX TPAXAaH OHA
OIMOOYHO  yTBEpXKJajla, YTO OHU TOXKE YYaCTHUKM u30ueHus. Ilpu
«o(uLHMaIbHOMY MpeabABIeHUA Y. OHa OMO3HAJIa €ro, HO TAaKXKE OJHOBPEMEHHO
OJTHOTO M3 CTAaTUCTOB, MPEIbSBICHHBIX BMECTE C HHUM, XOTS TOT OBLI 3aBEIOMO
HenpuyacteH k aeny. [Ipesuauym BepxoBaoro Cyna pecrnyOnuku Tatapctad 3ToT
IOPUTOBOP OTMEHWJ Jig 0Oojee TIIATeIbHOTO HCCIENOBAHUSA IOKa3aHUH X. U

BBISICHCHUA — HC OOITYCTHJIA JIM OHa OH_IH6KI/11.

§ 2. CaencTBeHHBbII IKCIIEPUMEHT.

IlonsiTHe, LI M OCHOBAHNS MIPOBEACHHS CJIEACTBEHHOI0 IKCIIEPUMEHTA.
CnencTBeHHBIM JKCHEPUMEHT KAK CAMOCTOSTENBHOE CIEICTBEHHOE JIEHCTBUE
nostyuns1 HopMmaruBHoe 3akpemienne B YIIK PCOCP 1960 r. [lo »Toro manHoe
AecTBUE MPOBOAUIOCH B opMe ocMoTpa. OJHAKO, OHO OTJIMYAETCSI OT OCMOTpa
CBOEM II03HABATEIIbHOM CTPYKTYpPOM, LEJIbI0 M OCHOBAaHUSIMH ITPOBEICHMUS.
[lo3HaBarenpHass  CYLIIHOCTh  CJEACTBEHHOIO  SKCIIEPUMEHTAa  IOJy4dMsia
pynmaMenTanbHyro paspaborky B tpyaax P.C. Benkuna’®
'Bromnerens Bepxosroro Cyga P®. 2002. Ne 1. C. 22,23.

’benkun P.C. DKCIIEpUMEHT B CyIeOHOM, CIIEACTBEHHOM M 3KCIIEPTHON npakTuke. M.: IOpua. mt. 1964; Benkun
P.C., benxun A.P. DxciepuMeHT B yroJOBHOM cymompousBoacTse. M. Hopma, 1997.
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CrecTBEHHBIM SKCIEPUMEHT IPOBOAMTCS IIPH HEOOXOAUMOCTH IPOBEPKH
BEpPCUHU 00 OMPEJCICHHOM TEUEHHUU COOBITHS, OCHOBAaHHOW Ha OOCTOSTEIHCTBAX,
YCTAHOBJIGHHBIX JIO0 3TOr0 B Ipolecca paccienoBanus. [losTomy ero MoXHO
OTHECTU K CJIEACTBEHHBIM JEHCTBUSIM, MPOBOJUMBIM C IIEIbI0 MPOBEPKH YKE
MMEIOIIUXCS  JIOKA3aTeJIbCTB (9TOM K€ 1€MW TOJAYMHEHBbl OYHAas CTaBKa,
MpeAbsIBICHUE VISl OTIO3HAHMUSI, IPOBEPKA MOKA3aHUN HA MECTE).

B omimume ot ocMoTpa, B OCHOBE KOTOPOTO JICKUT HaOIIOICHUE,
CJICICTBEHHBIN DKCIIEPUMEHT MMEET CIOKHYIO MO3HaBaTelbHYI0 CTpyKTypy. OHa,
kak 510 BuaHO U3 cT. 181 VIIK, coderaeT B cebe BOCCO3aHUE W MCCICIOBAHUE
JIBYX MOJCJEH: Mo/iesId 00CTaHOBKH, B KOTOPOM MPOTEKANO COOBITHE, W MOJEIU
NEUCTBUS, KOTOPOE MO MPEANOJI0KEHUI0 MOIVIO OBITh COBEPIICHO (OIMBITHOE
nericteue). O0e MoIean BOCHPOM3BOMATCS HA OCHOBE JaHHBIX, MMEIOIIUXCS B
Jenie.

Crnenuduka TaHHOTO CJIEACTBEHHOIO JEUCTBUS MPOSIBISETCS U B €0 IEsX.
Kak Bugno u3 ct. 181 VIIK, oOmieli 1menbio ClIeICTBEHHOTO KCIIEPUMEHTA 3aKOH
CUMTAET MPOBEPKY M YTOUHEHHUE JIaHHBIX, UMECIOIIUX 3HAUYCHHE JUISl YTOJIOBHOTO
nena. 3aMeTHM, 4YTO Takasd Ielb He choenupuyHa I CJICACTBEHHOIO
AKCIEPUMEHTA, T.K. MNPHUCYyIla OYHOM CTaBKE, MNPEIBABICHUIO JJIS OINO3HAHUS,
MPOBEPKE MOKA3aHUM HA MECTE U Ha3HAUYCHMIO SKCIEPTU3bl. Bpsi U nMpaBUIbHBI U
BCTPEUAIOIIMECS. B JIMTEPAType CYXKJECHHS O TOM, YTO UEJIbIO CJIEICTBEHHOIO
AKCIIEPUMEHTA SIBJISICTCS MTOJTyUYE€HUE HOBBIX JOKA3aTeNbCTB, MO0 ATa 11eJIb MPUCYIIa
BCEM CJICACTBEHHBIM JICHCTBUSIM.

BoJsiee KOHKpeTHBIE 1eJIH YCMATPUBAIOTCH B HANIPABJIEHUAX MPOBEPKHU
HMEIIIMXCS B JieJie TaHHbIX, ONpeae/ieHHbIX CT. 181: BhIsABIIeHNH
BO3MOKHOCTH BOCHPUATHS KAKUX-I100 (PAKTOB, COBEpPIIEHUS ONPeae eHHbIX
AefCTBUA, HACTYILUIEHUS KAKOT0-J1H00 COOBITHS, €ro MOCJIe10BATEJILHOCTH, a
TaKKe MeXaHu3Ma o0pa3oBaHus cjieqoB. KoHkpeTuznpys coaep:xanue 3TUX
neJieid, 0oTMETHM, YTO TAKOBBIMH fAABJISIETCH NMPoOBepKa: 1) cmocoOHOCTH JTUIA
BOCIIPUHSATH U WIEHTH(PUIUPOBATH ONpPeieIeHHbIN 00beKT (BUIETH €ro ¢

YI€TOM OCBCIIECHHOCTH, CJIBIIIATL HA OIIPECACTICHHOM PACCTOSAHUH 3BYKH
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BBICTPEJIOB, KPUKH 0 NOMOILIH U T.IL.); 2) CHOCOOHOCTH COBEPIIEHHS JIUIIOM
onpeaeJIeHHbIX eiicTBUI (M3rOTOBUTH YePTeiK, KUY 0 CJIENKY, IPOHUKHYTh
B MIOMellleHHe Yepe3 MPOJIOM CTeHbI, Pe010JIeTh PACCTOSHHE 32
onpeaeSieHHbIH MEPUOJ BPEMEHHU U T.IL.); 3) 00beKTUBHOM BO3MOKHOCTH
HACTYILICHUSI KaKOro-J1u00 cOObITHSA (PA3/IMYHBIX BADUAHTOB NA/ICHUS TeJia
YeJI0BEKA, 00HAPYKEHHOI'0 HA ONpeeJIeHHOM PACCTOSTHMH OT MeCTa Na/IeHus,
CaMOIIPOU3BOJIHLHOI0 BO3TOPAHMSI MATEPHUAJIOB NIPH ONpPeaeJIeHHOM
TeMIleparype, NPUrOAHOCTH K CTPeJb0e MAaTPOHOB, MPOJIeKABIINX J0JT0e
BpeMs B 3eMJIe, IPUTOAHOCTH KJIK0YA AJI51 OTKPbIBAHUSA ONPEAEJIEHHOI0 3aMKa
U T.I1.); 4) M0CJIeI0BATEJILHOCTH KAKOT0-/11M00 cOObITHS (HAIIPUMEDP aHAJIU3A,
IyTeM IKCIIEPUMEHTA «TE€XHOJOTNYeCKOro Mpouecca» u3roroBJieHMs
HAPKOTHKOB, (PAJILIIMBLIX JeHer H T.IL); 5) MexaHu3Ma 00pa3oBaHus CJIe10B

IHocnennsisa neap TpedyeT 0TACJIBHOIO paccMOTpeHus. Uto0bl
cJIeIoBaTe b MOI IIyTeM 3KCIIEPUMEHTA UCCJIe0BATh MeXaHU3M 00pa30BaHUs
cJIeJI0B, 00HAPYKEHHBIX IIPH OCMOTPE OH, O-BUANMOMY, J0J5KEH C TOMOIIbIO

npeaMeTa, TaKKe 00HAPYKEHHOI0 IIPH OCMOTPE, U M0 MPEANO0JI0KEeHUI0
HCMOJIb30BAHHOTO NPHU COBEPIICHUHM CJIe000pa3ylonuX AeHCTBUIA,
HU3TOTOBUTH NMPOOHBIE CJIebl U, €CJIH OHU CXOAHBI C CJIeIaMHU, BbISIBJICHHBIMH
IPH 0CMOTPE, YMO3AKJIIYUTh 0 TOM, YTO OHH OCTABJICHbI 00HAPYKEHHbIM
npeaMeToM. OTHAKO TaKoe YMO3aKJIKYCHUE, 1aKe eC/IU ero 0OTPa3suTh B
NMPOTOKOJIE CJIECTBEHHOI0 IKCIIEPUMEHTA, OyIeT JIUIIb MPeanoJioKeHueM
cjie0BaTeIsi, He MMEKOIIUM 0KA3aTeJIbCTBEHHOM HIEHHOCTH, (XOTH U
NMPUTOAHBIM JIJIsl IOCTPOEHMS PO3BLICKHBIX Bepcuii). Mexkay Tem
CJIEICTBEHHBII IKCIIEPUMEHT, KaK JII000€e CJIeCTBEHHOE JIeliCTBUE, €CTh
Croco0 MmoJiy4eHus 10Ka3aTeIbCTBEHHOM, 4 He OpHEeHTHPYIOIIeill (KaK B
JAHHOM cJiydae) nHpopmannu. O4eBHIHO, YTO JJIS1 JOCTOBEPHOM
HICHTU(PUKAUUY OPYAHS 10 OCTABJIECHHBIM UM CJIeaM Heo0X0auMOo
JKCIEPTHOE MCCJIeI0BAHNE, ¢ COOIIONEeHHEM Ha/lJleKallell MpoueccyaJabHOM

¢opmel. IIpeacraBisiercs Mo3IToMy, YTO ONpeae/eHue MeXaHu3Ma
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0o0pa3oBaHus CJIeI0B BHIXOJUT 32 Mpeaesibl Hejei cjieCTBEHHOr0
IKCIEPUMEHTA.

CkazaHHOE TO3BOJISET ONMPEACIIUTh U OCHOBAHUS MPOBEACHUS CIICICTBEHHOTO
skcriepuMenTa. [10CKoIbKy BHENIHSST 00CTaHOBKA COOBITHS M OTBITHOE JICHCTBUE B
0OBEKTUBHOMN JEHCTBUTEIHLHOCTH B COCAUHEHHOM BHUJC PEAIBHO HE CYIIECTBYIOT,
CJIeIOBaTENIb UCKYCCTBEHHO CO3/Ia€T HOBBIH MH(POPMAIMOHHBIN OOBEKT, COBMEIIIAs
ATH 00CTOSATENHCTBA BO BPEMEHH, T.€. OPTaHU3YsI TPOBEIACHHUE OIBITHOTO JIEHCTBUS
B YCIIOBHSX, COBIAQJAIONINX C MOJJUHHBIMU. DTOT «MHTCTPUPOBAHHBIN» OOBEKT —
BOCCO3/JaHHBIE YCIIOBUSI M OIBITHOE JCHCTBUE, U CTAHOBHUTCS OOBEKTOM,
UCCJIElyeMbIM B XOJI€ CIJIEJICTBEHHOTO JKcrepuMeHnTa. OTCiona OCHOBAHHS €ro
MIPOBENICHUS OMPENETSIOTCS TEM, BO3MOXHO JIM BOCCO3JMaHHWE OOCTAaHOBKH U
BO3MOXKHO JIM TIPOBENICHWE OIBITHOTO JEHCTBUS, UMEIOMIETO IIEbI0 BBISBICHHE
CYIIIECTBOBAHUS KaKOTO-THOO sIBICHHS. MOXKET OKa3aThCsl, YTO 3TH BO3MOKHOCTH
OTCYTCTBYIOT, T.K. BHCIITHHE YCJIOBHS HENb3s BOCCO3/1aTh (HAIIPUMeEp, KOTJa CHECCH
7IOM, B KOTOPBIH paHee MPOHUKIN MOXUTUTEIN) WIH KOTJIa BBITIOJTHEHHUE OIBITHOTO
JCHCTBUS CO3/Ia€T YIrpo3y >KU3HU M 370POBBI0 YYAaCTHUKOB (HEHIOIyCTHUMO, K
IpUMEDPY, IIpeaIarath JIMILY MPOJEMOHCTPUPOBATH YMEHUE 3a0paThCsl HA BHICOKHIA
TaX JOMa MO BOJOCTOYHOU TpyOe). B momoOHBIX ciyyasix OCHOBaHUS IS
MIPOBENICHUS CIEACTBEHHOTO SKCIIEPUMEHTA OTCYTCTBYIOT.

C y4eToM CKa3aHHOTO MOXHO OTPEICIHUTh CJICACTBEHHBIA DKCTICPUMEHT Kak
JCHCTBUE, HaINpaBICHHOEC Ha IIPOBEPKY HMMCIONIUXCSA JIOKAa3aTelbCTB U
OCHOBAHHBIX HA HHUX BEPCHUH M COCTOAIIECEC B MPOBEACHUH, B COOTBETCTBUU C
IPEIyCMOTPEHHOW 3aKOHOM TPOIETYypPOH, CIEeNUAIbHBIX OIBITOB B YCIOBHUSX,
COBIAQJAIONINX C YCIOBHSIMH HCCIACAYEMOTO COOBITHS, C IIENbIO BBISBICHHUS
BO3MOXXHOCTH WJIM HEBO3MOXHOCTH BOCIPHUSATHS JIMIIOM KaKuX-JTHO0 (aKToB,
COBEpIIIEHUSI MM OIpPENEICHHBIX JCUCTBUI, CYIIECTBOBAHMS TEX WM HHBIX
COOBITHIA.

AHanmu3 CJIeICTBEHHOW MPAKTUKHU TOKA3bIBA€T, YTO JIAHHOE CIICJICTBEHHOE
JCHCTBHME TIPOBOAMTCS BEChbMa PEAKO (BO3MOXHO W3-3a TPYIHOCTEH €ro

OpraHu3alliy) U YTO CIOXHBIA XapaKTep CIEACTBEHHOIO 3KCIIEPUMEHTA JOBOJIBHO
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4acTO yHOPOLIAETCS U HU3BOAUTCS IO OJHOTO M3 COCTABJISIOLIMX €r0 3JIEMEHTOB -
BOCCO3/IaHMSI BHEIIHEW OOCTaHOBKU JIesAHMsI, 0€3 MPOBENEHUS OIBITOB. B Takux
ciyvasx Juio (0OBIYHO MOJO03PEBAEMBIN) JIMILIb AEMOHCTPUPYET CBOM JEHCTBHUS:
MOKa3bIBa€T — B KaKOW I103€¢ HAXOIWJICS TOTEPIICBIINNA B MOMEHT HaIaJcHus,
KakoBO OBLIO B3aMMOPACIIONIOKEHHE YYACTHUKOB COOBITHS, KaK COBEPIIATIOCH
HaraJieHue, KyJa HaHOCWJIUCH yaapshl, (MCMOIb3yeTcs MaHekeH) U T.1. [lomoOHbie
JEUCTBUS BPSJ JIW MOXKHO MMEHOBAaTh CIIEACTBEHHBIM JKcrepuMeHTOM. Henb3s
OpU3HATh MX TaKKe MPOBEpPKOW MokazaHuil Ha mecte. Ckopee BCEro Mbl UMEEM
7eno ¢ ocoboit (opmoii gompoca, TpU KOTOpoW BepOanmbHas WHGOpMAIIUS
JOTIOJIHAETCS. JEMOHCTPALUEN 1EHCTBUM.

IIpoueccyaJbHbI NMOPSAAOK NMPOBEIEHUS CJIEACTBEHHOr0 3KCIEPHUMEHTA.
CnoxxHass KOHCTPYKIMSI JTaHHOTO CIJICJICTBEHHOTO JICWCTBHS OOYCJIaBIMBACT
CIOKHOCTb ~ HPOLEAYpPbl €ro MnpoBeAeHHs. MHOTOYMCIEHHBl  YYACTHUKH
CJIEICTBEHHOI'0 AKCIEPUMEHTA. B ciyyasx, Korja onbITHOE JACHCTBUE OXBAThIBAET
JIB€ TOYKA Ha MECTHOCTH (HalpUMeEp, BBICTPET U 30HY €ro CIBIIIUMOCTH), KPOME
clieIoBaTesisl, OPraHU3YIOIIErO CIeICTBEHHBIA SKCIIEPUMEHT, B HEM, B KaU€CTBE €ro
MTOMOIITHUKA, MOYET BBICTYNaTh W JIPYTOM CJENOBaTeNlb WM COTPYIHUK OpraHa
JO3HAHUS.

OO0s3aTeNIbHBIMUA  YYACTHUKAMH  CJEICTBEHHOIO H3KCIEPUMEHTa SBIISIOTCS
MOHATHIC, TMPU3BAHHBIE YIOCTOBEPSATh €r0 XOA U pe3yiabrarbl. OJHAKO WX POJb
MOJKET OBITH 00JIee aKTUBHOM, Ye€M MIPU OCMOTPE: OHU MOTYT MpeJiaraTh U3MEHSTh
YCIJIOBHSI ONIBITA U JIa)KE€ CaMHU B HUX y4acTBOBaTh. ECiIM 3KCIEPUMEHT OXBAThIBAET
HECKOJIBKO TOYEK Ha MECTHOCTH, YUCIIO MOHATHIX MOXET ObITh OoJsiee AByX (1O J1Ba
B KaXJ10M Touke). CrenuaiucT IPUBICKAETCS K CIEACTBEHHOMY SKCIIEPUMEHTY 10
YCMOTPEHHIO CIIEOBAaTeNsl W €ro pojb MOXET COCTOATh B BOCCO3JaHUHU
00CTaHOBKH (HampuMep, B MOCTAHOBKE MEXaHM3Ma B OMPEIEICHHOE MOJI0KEHHE) U
B CaMOM IIPOBEJCHHM OIbITa (HAIPUMEDP, B ONPEACICHUH JUIMHBI TOPMO3HOIO
IyTH aBTOMOOWJISI TIPU OTIPEICIIEHHON CKOPOCTH JIBIKEHHUS). DKCIEPT YYaCTBYET B
CJIEICTBEHHOM 3KCIEPUMEHTE IO ero xojxarauctBy (m. 3 4. 3 ctT. 57) B ciyuyasx,

KOorga HUCXO[ I[@IZCTBPI)I HMCCT 3HAYCHUC JJIA OTBECTA HA BOIIPOCHI, COCTABJIAIOIINC
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MPEAMET 3aKJIIOUCHHUSl JSKCIepra. PyKOBOACTBYSCh 3TOW LEIBK0 OH MOXKET
npeaaaraTb M3MEHEHUE YCIOBMH, TEMIIA W BAPMAHTOB OIBITHLIX JA€HCTBHE'.
JlomyCTUMO TIPUBIIEYEHUE K CIEACTBEHHOMY 3SKCIIEPUMEHTY IOJ03PE€BAEMOTO,
OOBHHSIEMOTO, TOTEPIEBIIETO W CBHUIETENS, KOTOPhIE MOTYT IOMOYb B
PEKOHCTPYKIIMA OOCTAHOBKM M B TMPOBEJCHWU ONBITHBIX ACHCTBUM, OMHUCAHHBIX
UMH B nokazanusx. [lomo3peBaeMbiii 1 OOBUHSIEMbBI MOTYT MPHUBIIEKATHCS TAKKE
JUISL TOrO, 4YTOOBl OHM MODIIM YOenuTbcsi B OOBEKTUBHOCTH PE3YJIbTATOB
CJIICTBEHHOTO JKcrepuMeHTta. HeoOxomumo, ogHako, UMETh B BHUIY, YTO BCE
MIEPEUNCIICHHBIC BBIIIE JIUIIA B COOTBETCTBUU C 3aKOHOM HE HECYT OOS3aHHOCTH
JaBaTh KaKUe-IMOO TOSCHEHUSI B XOJE CIIEJCTBEHHOTO HKcrepumeHTa. [loatomy
MPUBJIEKATh UX K €r0 MPOBEACHUIO BO3MOXKHO TOJBKO C UX COMIACHSI.

B cnyuae ywactuss B CIEACTBEHHOM OJKCHEPUMEHTE ITOJO3PEBAEMOIO U
OOBHHSEMOTO, B HEM Y4YacCTBYeT HX 3alllUTHHUK, KOTOPHIA BIIpaBe 3asBIATH
XO/IaTaiCcTBa, JeiaTh 3asBIICHUS W 3aMEUaHMs, HalpaBJCHHbIE Ha OOecreueHue
npaB MOA3AIMUTHBIX. He MCKIIOYEeH [OMyCK K CIIEJCTBEHHOMY 3KCIEPUMEHTY
aJIBOKaTOB-IIPEACTABUTENICH TMOTEPIEBIIETO W CBHUJETENICH, KOTOPHIE TAaKkKe
JIOJKHBI UMETh BO3MOXHOCTH OOECIEYUTh COONIOIEHHE TpaB MPENCTaABIIEMbBIX
MU YYaCTHUKOB.

Cnemudpuueckumu (UrypaHtamMu CJIEACTBEHHOTO SKCIEPUMEHTA SIBIISIFOTCS
BCIIOMOTaTeJIbHbIE YYACTHUKH (CTATUCTHI), KOTOPBHIE C UX COIVIacUsl MO yKa3aHUIO
CJIeIoBaTeNsl OCYIIECTBISIOT OMBITHBIC NeUCTBUA. CTaTUCTAMH MOTYT OBITh JIMIIIb
ITIOCTOPOHHME JIMIIA, CIENUAJIBHO MTPUITIAIIEHHBIE JJIS 3TOTO CIEA0BATEIIEM.

B wmemsax ocymiecTBiI€HHs KOHTPOJI 3a 3aKOHHOCTBIO CIIEICTBEHHOTO
AKCIEPUMEHTA TIPU €ro MPOBEJICHUU MOTYT y4aCTBOBATh MPOKYPOP U HAYAJbHUK
CJIEICTBEHHOI'O OTZEJIA.

HeobxonuMpIM 371EMEHTOM TIPOLEAYPHI SIBISETCS PA3bsICHEHUE YYACTHUKAM
CJIEICTBEHHOT'O AKCIIEpUMEHTA UX TIpaB U 00s3aHHOCTEN. [[oHATHIM, cnienuanucTam
W DKCHEPTaM pPa3bsCHIETCS TAKXKE MX OTBETCTBEHHOCTb 3a BBIIOJIHEHUE
"I1H neiicTBYS SKCIIEPTa MEIOT MHYIO IPUPOLY U IOPUANYECKOE 3HAYECHUE, HEKEH IKCIIEPUMEHTEI, KOTOPBIE OH

MIPOBOIUT B IIpoliecce IKcrepTussl. [lociaeanne Hepenko MpeacTaBIsioT COO0H METOIBI IKCIIEPTHOTO HCCIIEA0BAHMS,
T.C. SIBJIIOTCS 3JIEMEHTOM 3KCIIEPTH3HI.
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o0s13aHHOCTEH. I10CKOIBKY CMBICIT CIICICTBEHHOTO AKCIIEPUMEHTA HE BCETa SICCH
110JI03peBacMOMY, OOBHHSIEMOMY, ITOTEPIEBIIEMY, CBUICTEIO, a TAKXKE IMOHATHIM U
CHENUAINCTAM — UM CIEAYET Pa3bICHUTH 1EIU TaHHOTO JEUCTBUS U TOPSJIOK €ro
npoBeAcHUs (4. 5 cr. 164). Ilpu 3TOM BO3HUKAET AOCTATOYHO CIeHHM(pUYISCKas
npobseMa; €ciu AKCIEPUMEHT MPOBOIUTCS JJIS MPOBEPKU CIIOCOOHOCTU JIMIA K
BOCHIPUSITUIO  OMNpPEJEICHHBIX  OOCTOSITEILCTB, JIODKEH JIM  CJIelIOoBarelb
CTUMYJIUPOBATh Yy HMCHBITYEMOTO MPEIHAMEPEHHOE BOCHPHUATHE KaKOTO-JIHOO
o0bekTa, Oojiee MpOAYKTUBHOE, YeM HelpeaHaMmepeHHoe? Hampumep — JT0JDKeH Jiu
OH TOBOPHUTH JIMILY, YTO €My MPEACTOUT 3aMETUTh OMPEACIICHHOE MPENATCTBUE Ha
NyTH JBIKECHHS TpaHcrmopTa. [IOCKOIBKY 3THM MOACIHMPYETCS CUTyarus, Ooiee
onTUMAalbHasl ISl HUCIBITYEMOTO, HEXEIW IMpPH TOJIMHHOM COOBITUM, OTBET
JOKeH OBITh  OTpullaTeNbHBIM. McmeiTyemMoMy Hajgo oOpHCOBAaTH  IIENb
JKCIIEpUMEHTa B 0OmMX dYeprax. Ecam cienoBarenb NPUHSI PEIICHHE O
MPUMEHEHUU TIPU DKCIEPUMEHTE TEXHUUYECKUX CPEICTB — 00 3TOM 3apaHee
JIOJKHBI OBITh YBEIOMJIEHBI YUYaCTHHUKH.

3aKoH HE ompeesseT MOPsIAKa OCYIISCTBICHUS YIIOMSHYTHIX BBIIIE OMeparfit
MoxenupoBanus. Ho cienctBeHHas W cyneOHas IIpakTHKa BBIpAOOTAIM PsiT
TpeOOBaHUM, OT COONIONCHHS KOTOPBIX 3aBUCHUT JI0Ka3aTCIILCTBEHHOE 3HAYCHUE
MOJIYYEHHBIX pe3yabTaToB. Tak, HEOOXOAMMO CTPEMUTHCS K MAaKCUMalbHOMY
MPUOTMKCHHUIO YCIIOBHUM CJIEICTBEHHOTO SKCIIEPUMEHTA K MOAJIMHHON 00CTaHOBKE.
JIy1st 5TOTO CleyeT MPOBOJIUTH €r0 B TO K€ BPEeMs CyTOK, HA TOM K€ MecCTe, MpH
TE€X € KIMMATUYECKUX YCIOBUSIX, MPU TOM >K€ OCBEIICHUHU, NPU YCTPAHCHUU
MOCJEAYIOIIMX HW3MEHEHUM, ¢ HCIOJb30BAaHUEM TOJJIMHHBIX WJIM CXOJHBIX
npeaMmeToB.  [IpoBeiaeHue  CIEACTBEHHOIO  JKCIEPUMEHTAa B YCIIOBUSX,
CYIIECTBEHHO  OTIMYAIOIIUXCSI  OT  YCIOBUM  TMOUIMHHOTO  COOBITHS,
paccMaTpuBarOTCS  CyAeOHOM  MPAKTUKOM  KaK  HapylIeHHWE  yTrOJIOBHO-
MPOIIECCYyalbHOTO 3aKOHA U BJEYET 3a CO0OMl MpHU3HAHHME €ro Pe3yJIbTaToOB

HEJOIYCTUMBIMH .

'Tak, CyneOHas KOIUIErHs [0 yroJI0BHBIM jeiaM Bepxosaoro Cyna P® B onpenenennu ot 09.10.2003 r. mo gemy I1.
yKa3aJia, 4To 110 3TOMY Jey CIICACTBEHHBIN SKCIICPUMEHT JIJIsl MPOBEPKH BO3MOKHOCTH CBUJICTEIIS CIIBIIIATE
pa3roBop ABYX JIFO[EH JOJDKEH OBITh MPOBENIEH C BOCIPOU3BEICHUEM MOAIMHHON 00CTaHOBKH, TPU KOTOPOI
CBUETEINb 3TOT Pa3roBop cibiman. O6CcTaHOBKa OBIIa TAaKOBA: MPOXOIMIIA BEUEPHHKA, 3Bydaia My3bIKa, ObLTO
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OmnpezneneHHbIM TPeOOBaHUAM JIOJIKHO YAOBJIETBOPSTH U ONBITHOE JCHCTBHE.
OHO TakXe JOJKHO BOCIIPOM3BOANUTH OTPaKEHHOE B Marepuaia Jieja MOJIMHHOE
neiictBue. YToObl HMCKIIOYUTH CIIyYallHbIM pe3yJlbTaT OJHOPOJHBIE OIbBITHI
NOBTOPSAtOTCS. OHU JTOJKHBI U3MEHATHCS (YCIOXKHATHCA WIM YHPOLIAThCs), YTO
MO3BOJIUT OMpPENETUTh HE3aBUCUMOCTh PE3yJIbTara ONbITa OT U3MEHEHHUS YCIOBHIA
ero nposeneHus. [IpoBeeHne ONbITHOTO IEUCTBUS C CYIIECTBEHHBIM OTIIMYUEM OT
HOJIMHHOTO, TAaK)X€ pACLIEHUBAETCS CyAeOHOW TMpaKTUKOW, KakK HapylIeHHUEe
YTOJIOBHO-TIPOLIECCYAJIbHOTO 3aKOHA, BJIEKYLIEE HEAOMYCTUMOCTh IOJYyYEHHBIX
PE3yIABTATOB.

Pukcanus  pe3yJbTaToB  CJIEACTBEHHOI0  JKCIEPHMMEHTa M HX
JA0Ka3aTeJbCTBeHHOe 3HaueHue. O0sA3aTeIbHbIM CPEICTBOM (DUKCALIMU SBISETCA
IIPOTOKOJ CJIEACTBEHHOIO 3KcnepuMeHTa. [Ipu ero cocraBiieHnn codmoaaroTcs Bee
IpaBWJIa IPOTOKOJIMPOBAHMS XOJa M PE3ylIbTaroB CIEACTBEHHOIO JEHCTBUS,
npeaycMoTpenssie cT. 166 YIIK.

B nporoxone noxpo6HO u3naraercs yCiaoBUs, X0 U PE3YNbTAT CIEICTBEHHOTO
SKCIepUMEeHTa. B 4YacTHOCTM  JOJMKHBI ~ OTpa)kaTbCsi: KOHKpPETHas  ILelb
CIIEZICTBEHHOTO 3KCIIEPUMEHTa — TMpPOBEPKa CHOCOOHOCTH JHIA BOCHPHUHSTH
OOBEKT, COBEpUINTH OIpEAEICHHbIE JEUCTBUS M T.J., YCIOBHS, B KOTOPBIX
OCYLIECTBISUIUCh OMNBITHBIE NEUCTBHS, U MEpbI, NMPUHATHIE CIIEAOBATEIEM IS
NPUOIMKEHHS 3THX YCJIOBHM K MOJJIMHHBIM (yKa3bIBAETCS, KaKas PEKOHCTPYKIIHS
00CTaHOBKM ObLjIa IPOBEJIEHA U Ha OCHOBAHWHU KaKUX UCTOYHUKOB, KAKUM 00pa3oM
YCTpaHEHbl BHELIHUE MOMexH). KOHKpPETHO H3jaraercst ConepKaHUE OIBITHBIX
JNEUCTBUM, HMX IOCIENOBATEIbHOCTh, BAPUATUBHOCTH, KOJIMYECTBO OIBITOB MU
PE3YNIBTAT KAXKIOIO U3 HUX.

Hapsay ¢ IOpoTOKOJIOM XOA M Pe3yabTarbl CIEICTBEHHOIO AKCIEPUMEHTA
(GUKCUPYIOTCS C TMOMOUIbIO TEXHUYECKUX cpeacTB. C yd4eToM IUHAMHYECKOIO
Xapakrepa JaHHOro AeicTBUs HanbOosee 3PQEeKTUBHBIM CPEICTBOM 3alledyarieHUs
SBJISICTCS BUJIC03anKCh. [loMUMO ee MOXKeT MPUMEHSThCS KUHO- M (OTO ChEMKA.

MaTepHaan INPUMCHCHUA TEXHHUUYCCKHUX CPCACTB IIpWIararorcsa K IIPOTOKOILY,

urymMHo. [TockonbKy OHa BOCIIPOM3BE/IeHA He ObLIa, CIIEICTBEHHBIH IKCIIEPUMEHT OCYIISCTBIICH C HApYyIICHUEM
nporeccyanbHbix HopM. CM. bromnerens Bepxosraoro Cyna P®, 2004 1., Ne7. C. 14, 15.
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o0pasysl ¢ HUM Hepa3pbIBHOE €IUHCTBO. Pe3ynpraraMu sKCieprMEHTa MOXKET ObITh
U CO3JaHHBIA B €r0 XOJ/i€ HOBBIN NMpeaMeT (TIoAAe/IbHAs KyIIopa, HEKOHIUIIHOHHBIE
MUIIEBbIE U UHBIE TPOAYKTHI), KOTOPBIM TaKke MpUoOIIaeTcs K 1€y U MOXKET ObITh
IIPU3HAH BEIIECTBEHHBIM JJOKA3aTeIbCTBOM.

Onpenenenue JI0Ka3aTeJIbCTBEHHOTO 3HAYEHHUS 00CTOSITEINIbCTB,
YCTaHOBJICHHBIX CJIEACTBEHHBIM JKCIIEPUMEHTOM, COIPSIKEHO C OINPEAEIECHHBIMU
TpyaHOCTAMH. B mpakTtuke HaOmM0maeTcss NEpeoleHKa J0Ka3aTelIbCTBEHHOU
LHEHHOCTH  CJEACTBEHHOIO  JKCIIEPUMEHTA: YCTAHOBIICHHAs  BO3MOXKHOCTh
COBEpIICHUS KaKOTO-TMOO JAEWCTBUS IMOAYac TPAKTYETCs CIEJOBATEISIMH Kak
J0Ka3aHHOCTh COOTBETCTByroLlero ¢akra. Ha HemomycTUMOCTh 10100HOM
TpakToBKH oOparun BHHUMaHue P.C. benkuH, pa3paOoTaBIIMii KPUTEPUH OLIEHKH
PE3YIBTAaTOB CJIEACTBEHHOrO dKcnepuMenrta'. Takas OlEHKa 3aBUCHT OT psza
¢dakropoB. Ecnu pe3ynbrar cieACTBEHHOIO 3KCIEPUMEHTa HOCUT BEPOSATHBIN, T.€.
BO3MOXKHO CIIy4YalHBIM XapakTep (Hanmpumep, IpH SKCIIEPUMEHTE Ha CIIBIIIMMOCTD
0Ka3aJIoCh, YTO U3 ISITH BBICTPEJIOB CJIBIIIECH JIUIIb OIMH), OH JI0Ka3aTeJIbCTBEHHOU
LEHHOCTH HE MMeEeT. J{0Ka3aTeNnbCTBEHHOE 3HAUEHUE MMEET JIMIIb JIOCTOBEPHBIN,
T.€. HEOOXOUMBIN U OECCIIOPHBII pe3yabTaT (BCe BHICTPEIBI CIBIIIHBI).

Ho m nocroBepHBIN pe3ysbTar CIEACTBEHHOIO DKCIIEPUMEHTA UMEET Pa3HYIo
J0Ka3aTeNbCTBEHHYI0 LEHHOCTh, MO0 OHa OIpenenseTca TeM — KakOB 3TOT
pe3yJIbTaT — OTPHULATEIbHBIA WM MOJOXKUTENbHbIM. OTpUILIATENIbHBIA PE3YNIbTAT
CJIEICTBEHHOTO AKCIIEPUMEHTA, MpPHU YCIOBUU €ro OeCCIOPHOCTH, BBICTYHAET
MPSAMBIM JI0KA3aTeJIbCTBOM OTpuliaeMoro (axra. Tak, eciau He ObLI CHbIIIEH HU
OIMH W3 3KCHEPUMEHTAIBHBIX BBICTPEIOB, WJIM €CIM HH OJHA W3 IONBITOK
IPOHUKHYThH B IMOMEIIEHHUE YEpe3 MPOJIOM HE YBEHUAIACh YCIIEXOM, 3TO O3HAYAET,
YTO OCIApUBAEMOE OOCTOSTENLCTBO HE MMEJIO MECTa: JIMIO BBICTPEIOB HE
CJIBILIAJIO U CJIBIIATH HE MOIJIO, YEPE3 MPOJIOM ITIPOHUKHYTH HEBO3MOKHO.

NHoe 3HaueHWE UMMEET TMOJIOKUTEIBHBIM  PE3YJbTaT  CIEICTBEHHOTO
aKcrepuMenTa. [lepeoneHnBarb ero HeT OCHOBaHMM: yCTAHOBJIEHHAs BO3MOKHOCTD

TOTO WJIM MHOTO COOBITHSI BOBCE HE O3Ha4YacT, 4TO OHO HMCJIIO MECTO Ha CaMOM

'Benkun P.C. Vkas. pa6. C. 94-109.
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nene. Tak, ecnmu mHpU SKCHEPUMEHTE BCE BBICTpPENbl OBUIM CIBIIIHBI, 3TO HE
O3HAYaeT, YTO CBUJIETE]Ih WIM HHOW YYACTHHK, OTPUIAIOIMIUNA 3TOT (akT, uX
JNEHUCTBUTENBHO cibllai. OH MOT MX CIIBIIIATh, HO MO Pa3HbIM NPHYMHAM MOT UX
Y HE CIIbIIATh. Takol UCXOJ| CIEICTBEHHOIO SKCIIEPUMEHTA MOXKET CIIYKHUTh JIUIIb
KOCBEHHBIM JI0Ka3aTeJIbCTBOM CYILIECTBOBAHMSI OCIIAPUBAEMOTO (haKTa.

O CIOXHOW OpraHu3alMM CJIEACTBEHHOIO SKCIIEPUMEHTAa W Pa3IMYHON
OLICHKE €r0 Pe3yJabTaToB rOBOPUT CIEAYIOIIUMA MpUMep: Ha ac(halibTOBON TIOPOXKKE,
MPOXOJIAIIECH BO3JIE JIoMa, B KOTOpoM TipokuBal rp-H II., Ha paccTostHuu 2 M. 65
CM. OT CTEHBI, HAampOTUB OajkoHa, ObLI OOHApPYXEH TPyH €ro MaloJieTHEe!
naguepuilsl (Bo3pact 3, 5 roga). I1., oOBHHSEMBIN B COBEPIICHUU YMBIIIJICHHOTO
yOuiicTBa 1€BOYKHU, YTBEPK/IAJ, UYTO OHA caMa Bbllaja ¢ OaJIKOHA, IPOTUCHYBUIUCH
B MPOMEXYTKH OatoCcTpasbl, KOTJa OH BBIXOJWJI M3 KOMHATBl MOKYpUTh. s
MPOBEPKHU BepcuH, BhIABUHYTOM Il., ObLT MpoOBeEH CIEACTBEHHBIM HKCIIEPUMEHT.
Ha onHoMm u3 mpeanpusTvii ropoia Mpu KOHCYJIbTAUUU CyAeOHOTO0 MeIuKa Obul
U3FOTOBJIEH MAaHEKEH, pa3Mepbl, BEC U JPYrM€ CBOMCTBA  KOTOPOTO
COOTBETCTBOBAJIM MOKa3aTelisiM Tesa 1eBouku. [lepBoHavanbHo OblIa McclieoBaHa
MOTIBITKA «TIEPEBATMBAHUI» MAaHEKEeHA uepes nepuia 6ankoHa (ux BeicoTa — 98 cm)
JUISL 4€TO «PYKW» MaHEKeHa ObUIM YCTAaHOBJIEHBI HA Kpaw MEpWiI, «HOTW» Ha
OankoHHOM MIomaake. OKa3ajaoch, YTO LIEHTP TSKECTH MAHEKEHAa HaXOIUTCS
HaMHOTro Huxe nepui. [loaTsaruBanue Ha pykax IpH TAKOM BapHaHTE HEBO3MOXKHO.
[Ipy mOgHATMM MaHEKeHAa YYaCTHUKAMM SKCIIEPUMEHTA U «IE€PEBAJIMBAHUU» €T0
yepe3 nepuia, Ha OJEXKJE, B KOTOPYIO OH ObUI OJIET OKa3ajuCh 3HAUYUTEIIbHBIE
HaJIOKEHHUS] M3BECTH, KOTOpOil Oblia moOeneHa Oamoctpana. [Ipu ocmorpe xe
ONCXK/bl HA TpYyIle MOTEPIEBIICH TakuX HaJIOKEHUM He oOHapyxeHo. Takum
00pa3oM 3TOT BapHaHT SKCIEPUMEHTA IOKa3ajl, 4YTo JEBOYKA HE MOIVIA YNacTh C
0aJIkOHa, IEPEBATUBIINCH YEPE3 €ro Mepuia.

Bropoii BapuaHT MMeN LEIbI0 BBIACHUTH - HE CMOIJA JU JEBOYKA YINACTh,
MPOTUCHYBIIUCh MEXIY CTOJOMKaMH OalroCTpajbl (PacCTOSHUE MEXAy HUMH
coctaBisuio 11-17 cm). OH Takke mpHBeN K OTPULIATEILHOMY pE3YJbTaTy, TaK Kak

OKPY?KHOCTB I'OJIOBBI, 00beM Fp}II[HOI\/'I KJICTKM 1 HIMpPUHA I1JICY MaHCKCHA (OHI/I, Kak
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OTMEYEHO, BOCIPOUW3BOAWIN TOJIMHHBIC MapaMeTphl Tela TMOTEPIEBINeii) He
MO3BOJISIIM TIPOTUCHYTh MaHEKeH Mexay cronoukamu. Ho ecnu Obl pebeHOK
KaKUM-TTH00 00pa3oM BCE K€ CMOT MPOJIE3Th MEXK]y CTOJIOMKAMH U MEPEBATUTHCS
yepe3 Mmepuia, MECTO €ro najeHus Ha ac(asibT, Kak YCTAaHOBJICHO SKCIIEPUMEHTOM,
0Ka3aJI0Ch 3HAYUTEIBHO OJIMKE K CTEHE JOMa, HEXEJIM MECTO, TJie OblT OOHApYKEeH
TPYIL

[TonoxxuTenbHbIN pe3ysabTar CIeACTBEHHOTO SKCIIEpUMEHTa ObUT MOJTYUYeH MpU
IPOBEpKE BapHWaHTa O BBIOPAChIBAHMM JCBOYKH C OallkoHA C ONIpPEICICHHBIM
CTapTOBBIM yCKOpeHHEeM. B aToM ciryyae MaHeKeH majai Kak pa3 Ha TO MECTO, TJIe
ObL1 OOHApY’KEH TPyN JAeBOYKH. Hukakux ciieoB moOenku Ha MaHekeHe (Kak U Ha
TPYyIIE) HE UMENOCH .

Kaxnapii n3 Tpex pe3yapTaTOB SKCIEPUMEHTA HOCWII JIOCTOBEPHBIM, HE
BBI3BIBAIOIINN COMHEHHUH XapaKTep, OJHAKO MO3BOJISUT CACNIATh Pa3HbIC BHIBOJIBI.

B mepBrIX nByX ciydasx ObUT TIOMYyYeH OTPHUIATENbHBIN pesynbrar. OH
o3Hauaj, 4ro Bepcus 1. ompoBeprayTa: peOEHOK HEe MOT BhINACTh ¢ OankoHa Oe3
NPUMEHEHHUS TTOCTOPOHHEH CHIIBL. DTO OBLIO MPSIMOE JI0Ka3aTelIbCTBO TOTO, YTO
CBOOOIHOE TaJieHne pedeHKa ¢ 0aKoHa HEe UMEJIO MeCTa.

Tpertull BapuaHT CIEICTBEHHOIO OJKCIEPUMEHTA JaJl IOJOKUTEIbHBIN
pe3ynbTar: pe0eHOK MOT OBITh BHIOPOIIIEH C OaJKOHA MOCTOPOHHEN pykoil. Ho 3ToT
pe3yapTarT HE O3HAa4YaeT, YTO HEKTO NOCTOPOHHHMM (B maHHOM ciydae — I1.)
JICHUCTBUTENBHO  BBIOpOCHI  peOcHKa.  YCTAHOBJCHHAs  JKCICPUMEHTOM
BO3MOXKHOCTH ITOJ00HOTO XO/Ia COOBITHUS SIBIISIETCS KOCBEHHBIM JIOKA3aTEIhCTBOM
TOTO, YTO J€BOYKA OblIa YMBINLJIEHHO cOpolleHa ¢ OankoHa. B manHoM ciyyae
npsIMO€ M KOCBEHHOE JI0KA3aTeIbCTBO, BMECTE C JPYTMMH J0Ka3aTeIbCTBAMM,
COOpaHHBIMHM 110 €Ny, TOCIYXWIH OCHOBAaHWEM IS BBIHECEHHS CYyJOM B
orHomieHun II. OOBUHMUTENHFHOTO TPUTOBOPA B  COBEPIICHHH  TKKOTO

IIPECTYIUICHUS.

‘Hoz[p06Hee STOT CIOXKHBIN CIIEICTBEHHBIN SKCIIEPIMEHT OnrcaH B KHHTre «CiencrBenHsie neiicteusa. Cucrema u
mporeccyanbHas hopma» (c. 165-168).
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OTpuLarenbHbIil  Pe3ynbTarT CJIEACTBEHHOIO SKCIIEPUMEHTa OIPOBEPraeT
BEPCUIO, BBIIBUHYTYIO CIIEJIOBATENEM, MMOOYXKIA€T €ro MCKaTh UCTHHY B JIPYyIroM
HaITPaBJICHHUH.

Ha crpoutenbHON mIIomaake, € BO3BOAMIOCH KHIJIOE 3AaHUE, IOTrHO
oynpnozepuct H, cOuThlii  JOBWXKYIIUMCS — cKpernepoM. PaccrienoBanuem
YCTaHOBJIEHO, 4TO y Oynbao3epa 3amiox Mmotop U H. monpocun cBoero komuiery K.
HOATOJIKHYTh Oynbao3ep, 4to0 oH 3aBencs. Ilocme atoro H. cen B kaOuny
Oynpao3epa, a K. B kaOuny cBoero ckpenepa u H. Bkitoumn mortop. Yepes
HEKOTOpOE BpeMs, yCibllaB Kpuku padouux, K. octaHOBUI cKpernep W BbIins U3
kabuHa yBujen, yto H. cOur ympasiaseMblM UM ckpenepoMm. Brocnenctsuu
BBISICHUJIOCH, YTO MPHU ABMKEHUU MallvH H. BbImen u3 kaOMHBI U B 3TOT MOMEHT
npousomien Haesn. Kaszamoce Obl, uto K., Oyqyuyn HEBHUMATENbHBIM, JOIYCTHI
HapylIeHUE MPaBWI JABWKEHUA, MOBIEKIIEe Tsokkue nocnencrtBusa. Opnako, K.
YTBEpXKJaj, 4YTO B MOMEHT JBW)KECHHUS HE BUIen noreprnesmero. CiaeacTBEHHbIN
DKCIIEPUMEHT, IIPOBEACHHBIN C LEIbIO0 IPOBEPKHU ITOIO YTBEPIKIACHHUS, MOIHOCTHIO
noarBepaun mnokaszanus K.: mocime Bocco3maHus 1O CIOBaM  OYEBHU/ILEB
B3aMMOPACIIOJIOKEHUS MEXaHU3MOB M ITOCTPAJABIIEro, OKa3aloCh, YTO U3 OKHA
KaOMHBI CKperepa Henb3s BHUJAETh MPENATCTBUE, Haxoauplieecs CcOOKy, T.K.
IepeaHss 4acTh KPYIIHOIO MEXaHW3Ma OTPaHMYMBAjIa 30HY BUIMMOCTH BOJIUTEIIS.
DTOT, TOCTOBEPHO YCTAHOBJICHHBINA (PAKT, MPSAMO MOATBEpKaan HEBUHOBHOCTH K.
[Ipuas K BBIBOAY, YTO NMPUUYMHOM HECYACTHOTO Ciyyas ObljIa HEOCTOPOKHOCTD,
MPOSIBJIEHHAs NOTEpPHEBIIMM (BbLIE3 O XOAY JBHKEHUS MAIIMH W3 KaOWHBI

Oynb103€epa), ciaeoBaTellb MPEKpaTHII J1E0.

§3. [IpoBepka noka3zaHuii Ha MecTe.

IlonsiTue, meJ M M OCHOBAHMSI TPOBEJAEHUS] NMPOBEPKH MNOKA3aHUI HaA
mecre. YIIK PCOCP He mnpemycmaTpuBail HPOBEACHUS ATOTO CIIEICTBEHHOTO
JIEUCTBUS, HO B CJICJACTBEHHOM MPAKTHUKE OHO IIUPOKO MPUMEHSIOCHh B (opme

OCMOTpa WM CICACTBCHHOI'O SKCIICPUMCHTA.
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VIIK P® 3akpenun npoBefeHUE NPOBEPKU HA MecTe B cT. 194, mpungaB emy
JErMTUMHOCTb. HO NpHU3HAHUIO CAMOCTOSATENBHOCTHM M IIOJIE3HOCTH  3TOTO
CJIEICTBEHHOI'0 ACMCTBUS PEILIECTBOBAJA JIIUTEIbHAS JUCKYCCHS.

IIpoTUBHHUKH €ro HOPMATHBHOIO 3aKPeNJICHUs] CYMTAJIHN, YTO B HEM
HENpPaBOMEPHO COYETAKTCS A0MPOC U OCMOTP, CTOPOHHMKH 7K€ MCXOAHJIU U3
TOT0, YTO COYETAHUE MX MO3BOJIAET MOJYYHTH J0KA3ATEJIbCTBEHHYIO
HH(OPMALHMIO, HEAOCTYIIHYI0 HUKAKOMY APYIOMY CJI€ICTBEHHOMY J1eiCTBHIO.
IocaenHss no3uuMs MOJYYHJIA MOAAEPHKKY 3aKOHOAATEIS.

[Io cBoeW MO3HABATENBbHOW KOHCTPYKUMH, OCHOBAHUSM NPOBEACHHUS U
JI0Ka3aTeJIbCTBEHHOMY 3HAYEHHUIO IIPOBEpPKA IOKAa3aHUM HAa MECTE OTIMYAETCS OT
OCMOTpa, JI0IpOca, CJIEACTBEHHOIO JKCHEPHUMEHTAa M APYIHX CIEICTBEHHBIX
neiictBuii. CamMo0 Ha3BaHHWE JEWUCTBUS YKa3blBaeT HAa €ro CrenupuiecKyro
HampaBleHHOCTb. OHO TPOBOAMTCS TMPU HAIWYUU TOKAa3aHUHM, TPeOyroIuX
MPOBEPKH, M HAILIEJICHO HA IIOJyYE€HHUE JONOJHUTENbHOW HH(pOpMauu
HEOOXOAMMOM JJii WX OLEHKH, Kak COOTBETCTBYIOIIMX JIMOO Kak He
COOTBETCTBYIOLIUX AeHCTBUTENbHOCTH. Henb3s cunTarh NpoBEpKY HAa MECTE JIMILb
CPEIACTBOM  TMOATBEPKICHHUS  NPAaBUIBHOCTH  IOKa3aHUW  OOBUHIEMOTrO,
NpU3HAIOIIET0 CBOIO BHHY. OHa HEpeako CIyXHUT 3(P(PEKTUBHBIM CPEICTBOM
pa3zoOnaueHus camooroBopa. Tak, Y., mpuHABIIMH Ha ce0s BHHY CBOEIO
aBoroponHoro Opara b., coBepumuBiiero BMecCTe C JAPYTUMH HOAPOCTKAMHU
u3HacwioBanue rp. K. He cMor Ha Mecrte MoOKa3arb MapuIpyT ABUKECHUS
MPECTYNNHUKOB M, B YaCTHOCTH, IPOJOM B Orpajie caaa, 4epe3 KOTOPbId OHH
OPOTAalIWIA CBOIXO KepTBy. llorepneB Heymady B NOIBITKE BBECTH CIEICTBHE B
320y XeHHe, OH MPHU3HAJCS B CAMOOTrOBOpe M OOBSICHUI €ro MOTHUB JKEIaHHEM
BBIPDYYUTh POACTBEHHUKA, CIy4YallHO, IO MOJOJOCTH JIET, OKa3aBIUErocs Cpeau
HACUJIbHUKOB.

[TpoBepka noka3zaHuii HA MECTE UMEET CIOKHYIO MTO3HABATEIbHYIO CTPYKTYDY.
Ona, kak moka3pIBaeT aHanu3 cT. 194, codyeraer B ceOe MpUEMBbl MOTYUYCHHS
BepOaIbHON (BBIpaKEHHON B cioBe) HWHGOpPMALMKM, a Takxke HH(opmaluy,

BBIDA)KEHHOM B (M3MYECKUMX MPU3HAKAX, T.€. B INPHU3HAKAX MECTHOCTH, H
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COIIOCTABJICHHE IIEPBOM CO BTOpOW. MHBIMH ClOoBaMH, B INPOBEPKE HA MECTE
CJEOBaTeNb COYETACT OIEpalMU  PACCIPOCAa, CBOMCTBEHHBIE JONPOCY, U
HaOJIIOIEHNs, CBOMCTBEHHBIE OCMOTpPY, IPUYEM IOTYUYCHHbIC JTAHHBIE CPABHUBAET
MEXIy COOOMW JIsi BBISIBJICHHUS COOTBETCTBHSI WJIM HECOOTBETCTBHUS IMOKAa3aHUN U
MPU3HAKOB MECTHOCTH.

Takas cioxxHasi CTpyKTypa "HpoBepku Ha MecTe" 00yCIOoBJI€HA YIOMSHYTOMN
BbIIIE 11eJIbI0 ciieAcTBeHHOTO AchcTBUA. CT. 194 VIIK Ha3bIBaeT 1ebl0 TPOBEPKHU
YCTAHOBJIEHUE HOBBIX OOCTOSITEILCTB, UMEIOIIMX 3HAYCHHUE s jena. Bpsa au
moloOHOe  IeJieyKa3aHUE MOXKHO CUYUTaTh TOYHBIM. (CBOWCTBEHHas BCEM
CJIEJICTBEHHBIM JIEUCTBUSIM 1I€JIb TMOJYYEHUS HOBOM HMH(OpMAIUU OJIKHA OBITH
KOHKPETU3UPOBaHA, UO0 KaXKJI0€ CIEICTBEHHOE JACHCTBHUE OTIMYAETCA OT JIPYTHUX,
CBOCH crnenupuyYecKkoil TIeNbl0. YTOYHEHHE BO3MOXKHO Ha OCHOBE aHajan3a
nonokenuit 4. 2 cr. 194 VIIK, onpenensitonieid nopsiioK MpOBEPKHA HA MECTE. DTOT
MOPSIZIOK  OXBaThIBAE€T BOCIPOU3BEACHUE JIMIIOM I[IOKa3aHU 00 0O0CTaHOBKE
COOBITHSI, YKa3aHUE Ha OCOOCHHOCTH MECTHOCTH W JEMOHCTpaluio aeicTBuid. U3
ATOTO CIEAYET, YTO HEMOCPEICTBEHHOW IIEIbI0 MPOBEPKU IOKA3aHUM HA MECTE
SBIIICTCS] BBISIBICHHE JOCTOBEPHOCTH JIMOO HETOCTOBEPHOCTH TOKA3aHUU IyTEM
MX COIIOCTaBIEHHS C OOCTaHOBKOM coObITus'. HeBepHO BHMIETH ILIENL JTOrO
JNEUCTBUASL B MCIIOJIB30BAHUM MECTHOCTM B KAa4e€CTBE CTUMYJATOpPA MaMSTH
JONPAlIMBAEMOr0, KOTJa NPU3HAKM MECTHOCTH [0 3aKOHaM AacCOoUHMaluin
npoOy’XK/1al0T BOCIIOMHUHAHHUS O CBSI3aHHBIX C HHUMH oOcTtosiTenbcTBax. [lpu
MIPOBEPKE HA MECTE TAKOE SIBIICHUE JCHUCTBUTEIIBHO MOXET UMETh MECTO, HO
OTCYTCTBYET CpaBHEHHE — cHernuduyeckas uepra AaHHOro paeictBus. OHO
3aKOHOMEPHO TPEBpAIIAETCs B JIONPOC HA MECTHOCTU. B mpuHIUNE TakoW mpuemM
JOIPOCa BIIOJIHE JOMYCTMM, HO MPHUCYTCTBHE IIPU 3TOM IIOHATBIX HE TOJBKO
U3JIMIIHE, HO M HE3aKOHHO, T.K. HApylIaeT OCHOBHBIE MPAaBUJIa JI0IIpOca.

Hexotopeie aBTOpBI BUIAT LIEJIb JAHHOTO JEUCTBUSI HE TOJIBKO B TPOBEPKE, HO
Y B YTOUHEHUM NoKa3zaHui. K ToMy ecTb omnpeneneHHble OCHOBaHMS: 4. 1 cT. 194
"Mmenno Tax ObLIa onpeseneHa Heslb JaHHOro aekicTsus B cT. 211 IIpoekra YIIK P®, oAroTOBIEHHOTO KO BTOPOMY

gyreHuto. Onaako mpu okoH4YarensHoM npuHsaTun YIIK nannas ¢popmymrposka memu 3 YIIK Oputa o HemoHIATHON
MIPUYMHE UCKITIOUCHA.
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YCTAHABIMBAET, YTO TMOKa3aHUS «MOTYT OBITh TPOBEPEHBl WJIM YTOYHEHBI Ha
MecTe». [[eCTBUTENBHO B XOJE€ MPOBEPKU HA MECTE MEPBOHAYAIBHBIE MTOKA3aHUS
MO/ BJMSIHUEM acCCOLMALNM, BO3HUKAIOIIUX IPHU BOCHPUITUA MECTHOCTH, TJE
pa3BOpAYMBAIIOCh COOBITHE, KOPPEKTUPYIOTCS, YTO4uHsAIOTCA. Ho yTouHeHue
MOKa3aHUM — 3TO JIUIIb MOOOYHBIN, HE3aMIaHUPOBAHHBIM pe3ylbTaT MPOBEPKHU Ha
MecTe. HeoOxomumo y4uTHIBaTh, YTO MPOBOAUTCA OHA C IEJIbIO TOJIYYEHUS
uHGOpMAIIMKM, HEOOXOAUMOM /JIs OLEHKH TOKAa3aHWM, KaK JIOCTOBEPHBIX, JIMOO
HEJIOCTOBEPHBIX. Y TOUHEHUE K€ MOKA3aHUU MOXKET JIOCTUTaTbCAd U UHBIM MyTEM, B
YAaCTHOCTH MMOBTOPHBIM JIONPOCOM, B TOM YHUCJIE U MPOBOAUMBIM HA MECTHOCTH.

N3 cka3aHHOTO yCMaTpUBAIOTCS M OCHOBAaHMS [UJIs MPOBEJICHHS IMPOBEPKHU
MoKa3aHui Ha Mecte. OHM HAJMIO TOTAA, KOIZIa €CTh JaHHBIE, YKA3bIBAIOIINAE Ha
BO3MOXXHOCTh JIOCTHKEHHSI €€ 1E€IM, KAaKOBOM, KaK OTMEYaJloCh, SIBJISETCS
COITIOCTABJICHHE ITOKa3aHMH ¢ OCOOCHHOCTAMU MECTHOCTH. CIOXKHBIA OOBEKT,
BOCIIPUHHUMAEMBbIN CJIEIOBATENEM B XOJI€ TAHHOTO JEUCTBHUS, CO3/Ia€TCS UM B LIEJISIX
IPOBEPKH MOKA3aHUN MCKYCCTBEHHBIM 00pa30M: ITyTE€M MHTETPALMH JBYX SIBJICHHI
— TIOKa3aHUW W MECTHOCTH, oOianarponiedl cnenuduyeckumMu mnpuzHakamu. B
peanbHOW  JCUCTBUTENIBHOCTH OSTH JBa SBJICHUS B COCIUHEHHOM BHUJIE
CYILIECTBOBaTh HE MOTYT W CO3[AIOTCS HAa BpEMsI MPOBEJICHUS CIIEICTBEHHOTO
nerctBus. OTCroga CleAyeT, YTO €CJIM MOKa3aHWs JUla MO0 TEM WM HWHBIM
MPpUYMHAM BOCIPOM3BECTH HA MECTHOCTHM HeNb3sl, (JIMIO HAXOAUTCS B
OOJIE3HEHHOM COCTOSIHUM, OTKa3bIBA€TCSI OT Y4YacTUsi B TMPOBEPKE, PEIIUIIO
BOCIIOJIB30BAaTbCsl UMMYHUTETOM U Jp.), WIK €CIM MECTHOCTb HE 00iagaeT
OCOOEHHOCTSIMU WJIM ACTAISIMH, C KOTOPHIMH MOXKHO COTIOCTaBUTH IOKa3aHUS B
HeNsIX HX TMPOBEPKHM — OCHOBAHUSA [JId MPOBEPKU IIOKA3aHUN HA MeECTe
OTCYTCTBYIOT. Hampumep, OeCCMBICICHHO IPOBOIUTH 3TO ACHCTBHE Ha POBHOM
MOBEPXHOCTHU (I10JIe, MYCThIPb), HE UMEIOIIEH CBSI3aHHBIX C COOBITHEM JeTajei
00CTaHOBKM, Ha KOTOpble MOIJIIO OBl YyKa3aTb JHUIO B TMOJITBEPKICHUE
MPaBUIBHOCTH CBOUX TOKa3aHWW. TakuMm o0Opa3oM OCHOBaHUS TPOBEACHUS

ITPOBCPKH MOKa3aHUM Ha MECTe — OTO JAaHHBIC O HaJIW4YWMUu Ha MCECTHOCTH
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ocobenHnoctedt  ("OMOpHBIX TOYEK"), C KOTOPHIMH MOXXHO  COIIOCTABHTH
IPOBEPSIEMBIE TTOKA3aHUS.

C y4yeToM CKA3aHHOTI'0O MPOBEPKA MOKA3AHUH HA MeCTe — ITO
CaAMOCTOSITEJIbHOE CJIEICTBEHHOE NeHCTBUE, COCTOsIIee B BOCIIPOU3BEAEeHNH
JIMIIOM 10 MPeIJI0KEHHUIO CJIeJ0BaTeJIsl, B COOTBETCTBHHU C MPEyCMOTPEHHOM
3aKOHOM MPOLEYPOii, MOKA3aHUIl U 1eilicTBUII HA MecTe, I71e MPOUCXOAUI0 TO
WJIN HHOE COObITHE, B LeJISIX BhISIBJIEHHUS] COBIAeHNI UM HeCOBNAIeH Uil
NMOKa3aHUui 00 ITOM COOBITHM ¢ 0COOEHHOCTAMHM MECTHOCTH.

Buabl 1 npoueccyaJibHbI NOPSAIOK NMPOBEPKU MOKa3aHWil Ha Mecrte. B
VIIK BuIbl JAaHHOIO JACHUCTBUS HE PEIVIAMEHTHUPOBAHBI, OJHAKO IPAKTUKOU
BBIPA0OTaHbl PaA3JIMUHbIC, OTHOCUTEIHHO CaMOCTOSITEIbHBIE MPHUEMBI MPOBEPKHU
MOKa3aHUW, BBICTYMAIONIME €€ pPa3HOBUIHOCTSIM. TakoBbl: 1) oOTbICKaHuE C
MOMOIIbIO JIMIIA, TOKAa3aHUsI KOTOPOTO MPOBEPSIOTCA, €Ille HEe OOHApY>KEHHBIX
CJIEIOB COOBITHS, MPEIMETOB (OPYAU, CIEAOB MPECTYIUICHUS U T.I.), KOTOPBIC
JOJKHBI ~ MMETbCSI HAa  MECTHOCTH, €CIIM  IOKa3aHWsl  COOTBETCTBYIOT
nercTBuTeNbHOCTH. OOHApy)XEHHE TaKuX TPEAMETOB CBHJACTEIBCTBYET 00
OCBEJIOMJICHHOCTH JHMIIa O XOJ€ COOBITUS U TOATBEPKAACT NPABHWIHHOCTD
nokazaHuil. B oinunu oT 0cMOTpa LEJIEHANPaBIECHHYO TOUCKOBYIO AESATEIbHOCTD
OCYILIECTBISIET B TaKUX CIy4yasx HE CclieloBaTelb, a JUIO, YbU I[OKA3aHUS
MPOBEPSIOTCS. XapaKTepHbIM IPUEMOM TaKOMl MPOBEPKU SBISIOTCSA yKa3aHUs
MO/I03PEBAEMBbIX, COBEPIIMBIINX HaIaJeHUE Ha BOAUTENCH, MECTa, B KOTOPOM OHU
3aXOpOHUJIM TPYH YOUTOTO MM BOAMTEINSI, MPUTOM, YTO TPyNn ObUI TaM B XOJ€
npoBepKH OOHapykeH. Takoe ke 3HaueHHue MMeeT OOHapyKEeHHE IO YKa3aHUIO
MOJI03PEeBAEMOT0 MecTa, IJ€ WM OBUJIO BBIOPOIIEHO OpYAHE MPECTYIUICHUS,
CHpsITaHbl TIOXUIIEHHBIE IIEHHOCTH W T.II. 2) OOHAapy>KeHHWE Ha MECTHOCTU TIO
YKa3aHHIO JUIa 00BEKTOB, PAHEE ONMUCAHHBIX UM B MOKAa3aHUSAX, HAIMYHUE KOTOPBIX
JenaeT CcoObITHUE BO3MOXHBIM (HAJIMYME Jia3a, 4epe3 KOTOPbIM MPECTyMHUKHU
MIPOHUKIIA HA OOBEKT, YKPBITHH, B KOTOPBIX MPECTYIMHUKH MOKUAIAIH KEPTBY). B
OTJIMYME OT CIEJCTBEHHOTO OJKCIIEPUMEHTa 34EeCh JOCTaTOYHO HaOIIOCHUS

oObeKTa U He TpedyeTcs BapbUpOBaTh ONbITH. HecrmocoOHOCTh JiMna yka3aTh Ha
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Takol OOBEKT, WJIM OTCYTCTBHE OOBEKTAa YCHJIMBAIOT COMHEHHS B JIOCTOBEPHOCTH
noka3aHuii; 3) omMcaHue JeTajeil OOCTaHOBKH, CYIIECTBOBABIIMX B MOMEHT
COBEpIICHUSI MPECTYIJICHUSI M COXPAHUBIIUXCS K MOMEHTY MpoBepku. Tak, mo
nemy o0 yOWiicTBE JBYX CYIpPYTrOB, COBEPIICHHOM B KBapTHpE, TNE MPOKHBAIH
MOTEpIEBIINE, IMOJ03PEBAEMBIM  OBUIO  NPEIJIOKEHO PpaCCTaBUTh  MEOElb,
MpEeABAPUTEILHO BBIHECEHHYIO M3 KBApTUPBI, B TOM TMOpPSAJIKE, B KAaKOM OHa
HaXOAWIaCh TaM B MOMEHT IMPECTYIUIEHUSA, U MOAO3PEBAEMbIE YCIEUIHO 3TO
caenanu. CXOOHYHO pOJIb UIPAOT yKa3aHUs JIMIL, TOKa3aHUsl KOTOPBIX
MPOBEPSIOTCS, HAa HMMEIOIIMECS B MOMEHT MPOBEPKHM Ha MECT€ HU3MEHEHUS B
00CTaHOBKE IO CPAaBHEHUIO C TOMW, KaKas UMeJIach B MOMEHT COOBITHS (ITOSIBICHHE
PELIETOK Ha OKHAaX, MHOE PACMOIOXKEHUE ceila U cTona Kaccupa U T.1.). U atu
JTAaHHBIE CBUICTEIBCTBYIOT 00 OCBEIOMJICHHOCTHU JIUIIA O COOBITHH, YTO SIBIISCTCS
MIPU3HAKOM TPAaBWIHLHOCTH TOKa3aHUM; 4) yKa3aHUE Ha U3BECTHBIC JIUILY JETaJH
00CTaHOBKH, KOTOPbIE B MOMEHT IMPOBEPKH MOKA3aHUN OTCYTCTBOBAJIH, OJHAKO
HaJU4YUe UX B MPOIUIOM MOJYYWJIO OTPaKEHHE B Marepuajax YroJOBHOIO Jeja
(Yka3zaHue Ha MecTa 3aXOpPOHEHHS TPYIIOB, paHee OOHAPY>KEHHBIX MPU OCMOTpE
MecTa MPOUCHIECTBUS, MECT, TAE PaHEE HAXOAWINChH MOXHIIEHHBIE MPEIMEThI, O
YeM JIalid TOKa3aHWs TOTEPHEBIIME W T.OI.), YTO TaKXKe CBHJIETEIHCTBYET 00
OCBEIOMJICHHOCTH JIa. Pa3zymeeTcss BO BCEX NMEPEUMCICHHBIX BBIIIEC CUTYAIUSAX
«TpUYACTHAs OCBEIOMJICHHOCTB» OyleT BBINIANETh YOSHUTENHHO JIHIIh TPH
YCJIOBUH, YTO JHIy, 3apaHee He ObUIM COOOIIEHBI CBEACHUS (CJIeI0BaTENIEM,
ONEPATUBHBIM PAOOTHUKOM) O JE€TAJIIX MECTHOCTH, Ha KOTOPHIE OHO MOXKET
yKazarh; 5) pasle’abHOE yKa3aHHE MapIIpyTa ABUKEHHS KAKIbIM W3 HECKOJIBKUX
YYaCTHUKOB COOBITHS (C T€M, YTOOBI BBISIBUTH — COBIAJAIOT JIM UM HE COBMAIAIOT
B 9TOM YaCTH UX MOKA3aHUS, YTO TAKKE BAXKHO JIJISI UX OLIEHKH).

[IporuieccyanbHblil MOPSAOK MPOBEPKHM MOKA3aHMM HAa MecTe OOyCIIOBIEH
CJIOKHBIM KOHCTPYKIIMEW 3TOrO CIEACTBEHHOIO IEWUCTBUS. B ero mposeneHuun
cormacHo 4. 1 cr. 194 VIIK, mMoxeT y4acTBOBaTh JIMIIO, MOKAa3aHUSI KOTOPOTO
MPOBEPAIOTCS, T.€. MOJ03PEBAEMBbI, OOBHHSIEMBI, MOTEPHEBIINI U CBHUIETENb.

[Tono3peBaeMblii 1 OOBHUHSEMBIN BIIpaBe, B COOTBETCTBUM cO CT. 51 KoHctutynumn
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P®, momoxkenmsimu n. 2 4. 4 ¢t. 46 m 1. 7 4. 4 ct. 47 VIIK, oTkaszarbcs OT
CaMOM300JMYeHMS, OT JIa4M MOKa3aHWUU BOOOIIE M, CIIEIOBATENILHO, OT Y4acTHs B
MpOBEpKE MOKa3aHui Ha mecte. [IpuBiiedeHre 3TUX JIUI] BOBMOXXHO JIUIIb MPU UX
COMIACUMU COTPYAHHYATH CO ciieoBareieM. CBUIETENb MOXKET OBbITh MPHUBIICYEH K
MPOBEpPKE €ro IOKa3aHWM, €CIM OH HE BOCIOJIb30BAJICSI HMEIOIIMMCS Yy HEro
MIpaBOM Ha UMMYHHTET, U conliacHo II. 2 4. 6 c¢T. 56 YIIK, HeceT 00s3aHHOCTH 1aTh
noka3zanus. Takyro ke OOS3aHHOCTb, COMNIacHO M. 2 4. 5 cT. 42, HeceT
notrepreBuid. OgHAKO 3aKOH OO0S3aHHOCTH YyKa3aHHBIX JIMI[ J1aTh IPaBIUBBIC
MOKa3aHHUs B XOJI€ IPOBEPKU HA MECTE MPSAMO HE YCTAHABJIMBAET. Y UUTHIBAS 3TO, a
TaK)Ke, YTO HEXEJIAHWE Y4YaCTBOBaTh B HEH MOXET OBITh JIETKO 3aMaCKHPOBAHO
CCBUIKOM Ha 3amaMATOBAaHHE, IUIOXYI0 OPUEHTUPOBKY Ha MECTHOCTH U T.II. —
MPUBJICUCHUE HX K MPOBEPKE BO3MOXKHO TMPU SICHO BBIPAKEHHOM >KEJIAHUU
COTpyIHUYATh CO CliefloBaTeieM. 3akoH, wu30eras IMyTaHUIIbI, 3amperiacT
OJTHOBPEMEHHYIO MPOBEPKY Ha MECTE MOKa3aHUI HECKOJIbKUX JuLl (4. 3 cT. 194).
OO0s3aTeNIbHBIM ~ YYAaCTHUKOM TPOBEPKM TMOKAa3aHMM Ha MeCTe SBISIOTCS
noHsTeie (4. 1 cT. 176), mpu3BaHHBIE YIOCTOBEPUTh OOBEKTUBHOCTH MPOBEICHUS
CJIEICTBEHHOI'O JIECTBUA U €ro pe3ysbTarhl. [IoMuMMO HHMX ydacTByeT 3alllUTHUK,
€CJIM K MPOBEPKE HA MECTE MPHUBJICUCHBI MOA03peBaeMblii 1 00BUHsIeMbI. Korma B
MPOBEpPKE HA MECTE€ YYacTBYET IMOTEPIIEBIIMI, OH BIpPaBE MPUIIIACUTH CBOETO
npeAcTaBuTelst — afgBokara. [IockonbKy CBUJIETENb BOPABE SIBUTHCS HA JOMPOC CO
CBOMM aJIBOKaTOM - TOCJEAHUN MOXET Y4acTBOBaTh M B IOBEPKE Ha MeECTe
nokazaHui  cpugerens. HeoOXoguMo  OTMETUTh, 4YTO  MOAO3PEBAEMBIN,
OOBHUHSIEMBIM, TOTEPNEBIIMM W  CBUICTENb, JKeJas MPOJEMOHCTPUPOBATH
NpPaBUJILHOCTh CBOUX IIOKa3aHUM, BIpPaBE CaMM 3asBUTh XOAAaTaiiCTBO O
MPOBEACHUM  MPOBEPKM HAa  MecTe. Eciam  mOpoBepsitoTcs — MOKa3aHUs
HECOBEPIIICHHOJIETHHUX, B CJIEJICTBEHHOM JCHCTBUU MOTYT (2 B HEKOTOPBIX CIIydasix
JIOJIKHBI) Y4acTBOBATh nejparor win ncuxonor (4. 1 ct. 191, u. 3 ct. 425 VIIK), a
TaK)K€ MX 3aKOHHBIE TpejacTraButenu (cT. 45, 48). K nmpoBepke Ha MeCTE€ MOXKET
OBITh TIPUBJICUCH U CIEIUATUCT. TaKUM MOXET OBITh COTPYAHUK JKCIEPTHOTO

NoJIpa3fesieHus, (PUKCUPYIOIIUNA XOI CJIEACTBEHHOIO JEHCTBUS C IOMOILBIO
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TEXHUYECKUX CPEACTB, TECOJE3UCT, (PUKCUPYIOMUNA MapmipyT JABHKEHUS Ha
COCTaBJISIEMOM WM IUTaHE MECTHOCTH, W Jpyrue Jnia, o0Jajarolife HY>KHbIMU
CHeUAJIbHBIMU MO3HAHUSIMU.

JlaHHO€ CJEeACTBEHHOE JCHCTBHE MOXKET MPOU3BOAUTHCS TOJBKO Ha
MECTHOCTH, O KOTOPOH UAET peUb B MOKA3aHUAX, MOJIEKAIINX MTPOBEPKE: YUACTKE
HACEJIEHHOIO IIyHKTa, YJWIlEe, OTAECIbHOM CTPOCHMM M T.I. Ecim mnposepka
NOKa3aHUN Ha MECTE€ MPOUCXOAUT B KUJIOM MOMEIIEHUH, TO Ha €€ MPOBEIICHHE
HEO0OXOAMMO TIOJIYYUTh COIVIacHe MPOXKUBAIOIIMX TaM JIUIl. B mpoTHBHOM ciiydae,
[0 aHAJOTHUH C TOJIOKCHUSAMH 4. 5 cT. 177, HeoOXOAMMO TMOJIYyYHUTh pa3pelIcHue
cyaa.

[lepen mnpoBepKOM IOKa3aHWM HAa MECTE CIIEAOBATENb PA3BICHAET €€
y4aCTHUKAM CYIIHOCTb JIaHHOTO CJIEJACTBEHHOIO JICMCTBHUS, TOPSIOK €ro
MIPOBECHUS, UX MIpaBa U 00SI3aHHOCTH.

HenocpencTBeHHO MTpoBepKa BKIIIOYAET B ce0sl CEAYIOIUE ACHCTBUS: a) JIUILY
npeaiaraeTces ykazarb MECTO, IJI€ €ro IMoKa3aHus OyayT npoBepsThes (4. 4 cT. 194),
0) 3areM eMmy MpeaiaraeTcs BOCIPOM3BECTH CBOM MOKa3aHUs, OTHOCSIIHMECS K
MECTHOCTH, yKa3aTh Ha €€ JCTaJH, CBI3aHHbBIE C COOBITHEM, a P HEOOXOAMMOCTH
— TIPOJAEMOHCTPUPOBATH CBOW JACHCTBUS Ha MecTtHOCTH (4. 2 cr. 194 VIIK).
[IpoBepka Ha MecTe 4acTO MPOUCXOAUT MYyTEM IMEPEMEIICHUS €€ YYaCTHUKOB OT
OJTHOW «OTOPHOW TOUKW» K nApyroi. [lpm 3TOM 3aKoH 3ampermaer Kakoe-TuOo
BMEIIIATEILCTBO B XOJI IPOBEPKU M HABOJAIINE BOIMPOCHL. UTOOBI MPEeAOTBPATUTH
BO3MOXXHOCTh ~ TOJICKa3KM  TpakTUKa BblpadoTajia TaKTUUECKUM  MOpHUEM:
CJI€I0BATENb, MOHSATHIC, APYIME YYAaCTHUKHU IEPEMEMIAIOTCS OT TOYKM K TOUKE
BCJIE]T 32 JIBUXKCHHUEM JIMI[A, IMOKA3aHUS KOTOPOIO MPOBEPSAIOTCS, T.K. UIMEHHO OHO
BEJICT CJIEMOBATENsI U IPYTUX YYaCTHHUKOB 32 CO0OM 10 CBOOOAHO BHIOPAHHOMY UM
MapuipyTy.

Kak u nipu Ipyrux cieCTBEHHBIX JEHCTBUSIX B XO/€ MPOBEPKU HEJOMYCTUMO
MIPUMEHEHUE HACUJIUS, YTPO3 U UHBIX HE3aKOHHBIM MEP, CO3/IaHUE OMACHOCTH ISt
KU3HU U 3JI0POBbS YYaCTHHMKOB (4. 3 cT. 164), a paBHO YHM)XCHHE UX YECTU U

JTOCTOMHCTBA (CT. 9).
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B mpoBepke Ha MecTe €CTh 3JIEMEHTHl y3HABAaHWSA: JaBas IOKA3aHUS, JIUIO
OTOXIECTBISAET IPU3HAKA BHENIHOCTH ¢ oOpasamu mamsatu'. Ho y3HaBaHue
JeTajiel MECTHOCTH B XOA€ MPOBEPKH MOXKET IOCIYKUTh CBOEOOpPA3HOM
MOJICKa3KOW M TOOYIWTh JIUIO MPUHOPABIMBATH CBOM MOKA3aHUS K YBUICHHOMY.
YroObl mNpeaoTBpaTuTh MNOAOOHOE SBJIEHUE II€J€CO00pa3HO MPUMEHSATh MpU
IIPOBEPKE MOKa3aHUM HA MECTE OCHOBHOE ITPABUJIO MPEABABICHUS 1JIsI OTIO3HAHMUS:
nepea yKa3aHUEM Ha OIpEAEIEHHbIE AETald, JUUO AOJDKHO MPEABAPUTEIBHO
onucarb WX B mokazaHusx (4. 2 ct. 193). Iloatomy nenecooOpaseH cieayroumx
MpUEM: JIUIIO CHaJyajda OMUCHIBACT KAKyHO-JIMOO JIeTallb MECTHOCTH B HEKOTOPHIM
OTHAJICHUM OT HEE W JIMIIb 3aTeéM BEAET K HEHM YYaCTHUKOB CIEICTBEHHOIO
JEHCTBUS, YKAa3bIBAaET HA ATy JAETallb, IPU HEOOXOIUMOCTU JAEMOHCTPUPYET CBOM
nevctBus. [Ipu Takom ee MpOBENCHUM MPOBEPKA HA MECTE MPEACTAaBISET COOOM
Kak OblI IByXCTyII€HYAThIN MpOoILEeCcC: CHaYalla pacckas, a MOTOM IOKa3.

OOHapyKeHHbIE B XOJI€ NPOBEPKH IOKA3aHUM Ha MECTE€ MaTepualibHbIE
npeaMersl  (HampuMmep,  OpOIlEHHBIE — TMOA03PEBAEMbIM  OPYAMsS  B3JIOMA)
OCMAaTpHUBAIOTCS CJIEIOBATENIEM U MOHATHIM U MPUOOIIAIOTCS K TPOTOKOITY.

HamsgHoe mnpencraBieHue O CONEPKAHUM U BO3MOXKHOCTSX ITPOBEPKU
MTOKa3aHWM HA MECTE JIACT CICIYIOIIUMN ITPUMED.

Heckompko ner TomMy Hazag B I Camape wucYe3lIM JBa MOJIOABIX
npeanpuauMaresns K. u JI. bbuio ycTaHOBIEHO, 4TO Apy3bsi HE BUJICIUCH JIOJITOE
BpeMsl Y, PElIMB MOOOIIAThCA 3a KPY)KKOHM MHUBa, OTIPABUIMCH HAa aBTOMAIIMHE B
Hy)HO€ MecTto. C 3TOro MOMEHTAa UX HHUKTO He Bujues. Ha Tperuil neHp mocre
MCYE3HOBEHUS, KOTJa MUJIUIIUSA €I1I€ BEJIa PO3bICK IMPOIMABIINX, HEMOJAJIEKY OT MOC.
Arnoc B moine, psAAOM € Tpaccoil, Obul oOHapyxeH mnonyoxetbii Tpyn K. c
MHOKE€CTBEHHBIMH MOBPEXIACHUSIMU. B mporiecce paccienoBanus Bo30YyKIEHHOTO
B CBSI3U C 3TUM YTOJIOBHOTO JIE€J]a, HA PACCTOSIHUM KUJIOMETpa OT MEPBOMl HAXOIKH,
HAIlUTM TPyl BTOPOTO IMOTEPHEBIIETO, C TAKUMM XKeE cllefaMHu Hacuiusa. Bekope B
MockBe 3a COBEpIICHHE YOMICTBA COYYACTHUIIBI ObUTH 3a/IepKaHbl U apeCTOBAHbI

3., b., H. u A. Ha gonpocax oHM Moka3ajiu, 4TO COBEPLIMIIM MPECTYILUICHUE TAKXKE

"3T0 He IpEBpaIAET TaHHOE AEHCTBHE B IPEABIBICHAE IS OIIO3HAHUS, T.K. C yIETOM LEIU IPOBEPKA MOKA3aHUIH
He TpeOyeTcs co31aBaTh IPyIILy OMTO3HABAEMBIX OOBEKTOB.
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B Camape 1 ObUIM ATAUPOBAHBI K MECTY €r0 COBEpIICHHs. YCTaHOBIIEHHBIE 3aTEM
B XOJI€ CJIEJICTBUS 0OCTOSITENBCTBA IPECTYIUIEHUS Bl Aeu Tak: yBuaes K. u J1.,
Y 3HAsl, YTO OHU COCTOSITENIbHBIE JIIO/IU, IPECTYIMHUKHU PEIIMIIN UX orpadbuts. Bosne
MUBHOTO JIapbKa, KyJa MPECTYyMHUKH Ha JBYX aBTOMAIlMHAX MPUOBUIM BCIEA 3a
MOTEPIEBIIMMH, COYYaCTHHUI[bl TMPECTYIMHUKOB, HECOBEPIICHHOJETHUE JIEBYIIKU
npurnacuan K. m JI. pasBieubcs Ha MX KBapTupe B IOC. ANIOC, HAa 4YTO
noreprnesmne aanu comiacue. I[IpuObIB ¢ HMMHM Ha KBapTUpPY OJHOTO U3
NPECTYIHUKOB, JI€BUIIbI BO BPEMsI PACIIUTHUSL CHUPTHBIX HATUTKOB MOJIUIN CBOUM
KepTBaM KJI0(EINH U OHM YCHYIH. B 3TOT MOMEHT B A€N0 BCTYNHJIN I'pabUTeNH,
CTaJld coOMpaTh LIEHHOCTH, UMEBIINECS y norepneBmnx. OnUH U3 MOTEPIIEBIINX
OTKPBUI I1a3a U MOHSB, YTO MX 3aMaHWIH B JIOBYLIKY, CTAJI IPOCUTh COXPAHUTh UM
’KU3Hb, HO 00a ObUIM HACMEPTH 3a0UTHI MPECTYTHUKAMH JKEIE3HBIMU MPYThIMHU.

CkpbiBasg ciefbl, MPECTYNMHUKUA BBIHECTUM U3 KBAapPTHUPbl U TIOJOXKWIM B
OaraxHMK aBTOMAILMHBI TPYIbl W OAEXKIY YOUTBIX, BBIEXaJIH Ha Tpaccy,
pa3Opocanyu ofexAy B IYTHU CIEJOBAHMS BIOJb TPACChl, a TPyIbl BEIOPOCHIN B
noJe.

[lonmyunB pa3BepHYTbIE MOKAa3aHUs YYAaCTHUKOB NPECTYIHOM TIPYIIIbI
CJIEZIOBaTENIb OPraHMW30Bajl MUX IMPOBEPKY Ha MecTe (B YCIOBHUSX IHPEKHETO
3aKOHOJATeNbcTBA — B (opMe ocmorpa). [lepBomy M3 y4YaCTHUKOB ObLIO
NPEUIOKEHO YKa3aTh MECTa, I11e ObLIN BHIOPOIICHBI MPeAMETHI oAeKabl. Cienys 3a
OOBHHSIEMBIM CJIEJIOBATENh M0 €r0 YKa3aHHUI0 HaXOAWJ IOJIyUCTJIEBIIME BEIU —
raJICTyK, pyOamky, OpIOKHM, JUIUIOMAaT, MPUHAUICKAIIUME [OTEPHEBIIUM H
3apukcupoBasl B NPOTOKOJIE I[OKa3aHUs OOBHUHSAEMOro, a TaKXe MecTa
oOHapy>KE€HUsl BELIECTBEHHBIX J0Ka3zaresnbcTB. [locne atoro oOBHHsIEMOMY OBLIO
OpeUIOKEHO  TOKa3aTh, Kyga BbeIOpocunau Tpynbl. MecTta, TOKa3aHHbIE
OOBHHSIEMBIM, COBMAJIM C TEMM, IJI€ paHee, KaK 3TO ObUIO BHJIHO U3 MPOTOKOJIOB
OCMOTpa, Tpylbl ObUTM OOHApY>KEHbI. Takue e pe3ylbTaThl ObUTM MOMYyYEHbl IPH
IIPOBEPKE HAa MECTE IOKa3aHUM JPYTrMX COYyYaCTHHUKOB, YKa3aBIIMX Ha TAKOW XKe
MapIIpyT ABMKCHHS U TAKUE KE y3JI0BbIE TOUKU. B 3TOM ciencTBeHHOM JeWCTBUU

HallJii IIPUMCHCHUC PA3JIMYHBIC PA3HOBUIHOCTU IIPOBCPKHU MOKa3aHUM Ha MCECTC,
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KaKIash U3 KOTOPBIX YOEOUTENbHO MOATBEPKIAIa MPABUIBHOCTh IMOKA3aHHM
OOBHHSIEMBIX.

dukcanusa U A0KA3aTeJIbLCTBEHHOE 3HAYEHUE NMPOBEPKH MOKA3AHUN HAa
Mecte. OOs3aTeNbHBIM CPEACTBOM (UKCAIMM XOJa W PE3yIbTaTOB JAHHOTO
CJICICTBEHHOTO JICMCTBUS SIBJISETCS MNPOTOKOJIMpoBaHue. I[IpoTokon mpoBepku
MOKa3aHUN Ha MECTE JIOJDKEH BKJIIOYATh B C€0sl BCE CBEJCHUS, MPETyCMOTPEHHBIC
cT. 166 VIIK (pa3psicHeHHWe ydacTHUKAM HX IIpaB U OOS3aHHOCTEH, MOpsKa
IMPOBEACHUSI  CJICICTBEHHOTO JICUCTBUS, MPEIyNpekKACHUE O NPUMEHECHHUH
TEXHUYECKUX CPEJICTB U T.I1.).

[maBHas dYacTh mNPOTOKOJIAa — OTOOpa)KEHUE TIO3HABATENBHBIX JACHCTBUI
cienoBarens U uX pe3ynbratoB. Eil mpucymie onpeneiaeHHOEe CBOeoOpasue, T.K.
(GUKCUPYIOTCSL  pa3lUyHbie 10 CBOeH WHGOPMAIMOHHOW TMPHUPOAE  BUIBI
MoJIy4aeMou clieoBaresieM HMHPOpMauu — COOOLIEHUE JUIA, [OKa3aHUs
KOTOPOTO ITPOBEPSIIOTCS, U CBEJICHUS O JIETAJISIX MECTHOCTH, HA KOTOPhIE YKAa3bIBAET
310 auno. COOTBETCTBEHHO B MPOTOKoJe (UKcUpyeTcs: a) (aKT NpUOBITUS
YYaCTHUKOB Ha MECTO IO YKa3aHUIO JHIa, 0) NepeMelleHHe JHIa OT OJHOU
«OTOPHOM TOYKW» K JPYroi, B) IOKa3aHUsA, JaBaeMble IPU ITOM JIHUIOM.
[IpencraBnsercss BechbMa BaKHBIM CICAYIONMNA TpPUEM: KaKIbIM (pparMeHT
CJIEICTBEHHOT'O JIEUCTBUS JTOKEH (DUKCUPOBATHCS B JIByX acleKTax: a) CHayajiga OT
MEPBOTO JIMIA W3JIaraloTCs MOKa3aHUs JIMIA, OTHOCAIIMECS K YKa3aHHOMY UM
Y4aCTKy WJIH JeTalld MECTHOCTH («OMOPHOU TOUuke»), 0) 3aTeM (ukcupyercs paxt
yKa3aHUs Ha 3Ty JieTajdb U caMa OHAa OMHUCBHIBAETCS TaK ke, KaK 3TO JeJIaeTCsl Mpu
OCMOTpE. AHanu3 MNPAKTUKU IOKA3bIBAET, YTO IOPOM CoAepKaHUE MPOTOKOJIA
ympoiaercs: B HeM (UKCUpyeTcs Ju00 OJHO, OO JIpyroe, a MHOIJA U TO H
apyroe, Ho 0e3 y4eTa ABYX OTMEUEHHBIX PAa3IMYHBIX ACTIEKTOB MPOTOKOJINPOBAHUSI.
Heuerkomy  ompeseneHuio  comepkaHHsi — MPOTOKOJa  CIHOCOOCTBYeT U
HenocTatouHas Qopmanuzanus oOpasna — npuwiokenuss 108 k YIIK. B Hem
COJIEPKUTCS  3allUCh. «IIPOBEPKOM TMOKAa3aHUW HA MECT€ YCTAHOBIICHO»,
3aCTaBJSONIAs  CIIEOBATENsl Pa3MBIILIATh, YTO JK€ YCTAHOBIEHO M Kak

«YyCTaHOBJIEHHOE» OTpa3uTh B mnpoTokosie. HenuddepenurpoBannoe H3N0KEHHE
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TOTO, YTO COOOUIEHO JUIOM B IMOKa3aHUAX WU TOTO, Ha YTO JIMIO YKa3aJlo WIH
IPOJIEMOHCTPUPOBAJIO MPH IMPOBEPKE, AENAeT MPOTOKON TpyAHOuuTaeMbiM. Ero
JI0Ka3aTebCTBEHHOE 3Hau€HWe MOXeT ObITh BOOOIIE YTpaueHO U3-3a
HEBO3MOXXHOCTU YSACHUTH, YTO JK€ MPOUCXOAWIO B JCHCTBUTENBHOCTH IMPH
IIPOBEPKE ITOKA3aHUIN HA MECTE.

[ToMrMO BBIIIECKA3aHHOTO B MPOTOKOJIE PUKCHPYIOTCS U OTMEYCHHBIC JTUIIOM
M3MEHEHHUsI B OOCTAaHOBKE B CpPaBHEHHH C TOMW, Kakas MMeJach B MOMEHT COOBITHSI.
B cnyuae, xorga mpoBepka JaeT OTpUIATeIbHBIA pe3ynbTar, PUKCHUPYeTCs (PakT
OTCYTCTBHSI JI€Tall MECTHOCTH, O KOTOpPOM paccKa3blBaeT JIMLO (HaImpuUMep,
OTCYTCTBHE J1a3a B OIpajie, O3BOJISIOLIET0 IPOHUKHYTh Ha OXPaHAEMbIl 0OBEKT);
anbo (GakT HECOOTBETCTBUS JeTaleld MECTHOCTH TIOKa3aHWsIM Juna (MHOe
pacrnonoxeHue MeOelrd B MOMEIIEHUH), JTUOO HECIOCOOHOCTh JUIa yKa3aThb Ha
JeTallb MECTHOCTH, OTIMCAHHYIO UM B TIOKa3aHMSIX U T.II.

CnoxHasi CTPYKTypa «IIpOBEPKM Ha MECTe» M CBOEOOpa3HOE COjep)KaHUe
MPOTOKOJIA 3TOTO JEHCTBHS YacTO HE MPUHUMAIOTCS BO BHHUMAaHHE OpraHaMH
paccrnenoBanus. M3yyaemass Ha TPOTSDKEHUHM psifa JIeT CICICTBEHHAs MpaKTHUKa
CBUJCTEIBCTBYET O CTPEMJICHUHM ClieZloBaTelied W JO03HaBaTelied yNpOCTHUTH
cofiepaHHe «IIPOBEPKHU Ha MECTE», CBECTH €€ K HEMPABOMEPHOMY «3aKPEIUICHUIO
OpU3HAHUS BHUHBD), PACCYNTAaHHOMY HA TO, YTO IIOBTOPEHUE TPU3HAHUS B
NPUCYTCTBUHM TMOHSTHIX BOCIPEMATCTBYeT OTKazy OT Hero B cyae (Takoe
IpeACTaBICHUE Pa3IeNAoT Ooee MoJ0OBUHEI cienoBateneii CamMapcKoro peruoHa).
[TomoOHast mpakTHKa HE COOTBETCTBYET MPOBEPOYHON MEIH CIIEACTBEHHOTO
JEWCTBUS M HE YCHIIMBAET TOBOJAbI OOBHMHEHUS, T.K. B PE3YJbTaTe «3aKPETUICHHSD)
cliefioBaTelb IOJy4yaeT JIMIIb CBOCOOPAa3HYI0 KOMHMIO YK€ HMEIOIIErocs
J0Ka3aTeabCTBA — IOKAa3aHUS JHUIAa C TMPU3HAHUEM BHHBI, MPUTOM, YTO ATH
NOKa3aHUsl JlaHbl C HapyLICHHUEM 3aKOHa, HE JIOMYCKAaloLIEro IpUCyTCTBUS
MOHSTHIX Tpu aomnpoce. HeyauButensHo, 4T0 MOJ00HBIE PE3Y/IBTAThl IPOBEPKH HA
MeCTe MPAaKTUYECKU HE MPUHUMAIOTCS BO BHUMaHUE Cy/laMHU.

[ToMrMoO MPOTOKONA, MOATBEPXKIAIOMIETO WM CTaBALIETO O], COMHEHHE

IMPOBCPACMBIC ITOKA3aHHA, A0Ka3aTrCJIbCTBECHHOC 3HAYCHUC HMMCIOT W HPEAMCTHI,
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oOHapyKeHHBbIE B XO/I€¢ NPOBEpPKM INOKa3aHUl Ha Mmecre. OHM JOKHBI OBIThH
ONKCaHbl B MPOTOKOJIE U MPUIOKEHb K HeMmy. Oco0oe 3HaueHHue NpUOOpETaroT
IUIaHbl U CXEMbI, OTPAXKAIOLMe MapIIpyT JIBM)KEHUS JIMLA, MOKA3aHHUsSI KOTOPOTO
IIPOBEPAIOTCS, W TO3BOJIAIOIIME IMPOBEPUTH COBNAJACHUE TOYEK HA MECTHOCTH,
YKa3aHHBIX MMOOYEPENIHO Pa3HBIMU JIHMIAMHU. YIOCTOBEPEHHIO XO[a U PEe3yibTaToB
MIPOBEPKU HA MECTE CIOCOOCTBYET (hOTOCHEMKA OT/ACIIBHBIX AIEMEHTOB MECTHOCTH,
3BYKO3aIUCh MMOKa3aHUil M, 0OCOOEHHO BUACOCHEMKA, MEpeaarolas TMHAMUYECKUE
AIIEMEHTHI CJIEICTBEHHOTO JEHCTBUA (IIOCIEN0BATENbHOE JIBHIKEHHUE OT OJHOU
«OTIOPHOW TOYKM» K JIPYTOi, JIEMOHCTpAIMsS JHMIIOM CIoco0a JEeHUCTBHUS C
00CTaHOBKOM) U, OJHOBPEMEHHO, OOBACHeHUs Jmma. K coXajleHWro B
CIIEICTBEHHOM NPAKTUKE MOIYYWUJI MIMPOKOE PACHPOCTPAHEHUE INPUEM, KOIAa
($OTOCHUMOK (PUKCHpPYET MHCIEHUPOBKY COOBITHSI yYaCTHUKAMHU CII€JACTBEHHOTO
neicTBUsl (MOI03pEBAEMbI  «BBIPHIBAET» Y IMOTEPIIEBIIECH CYMKY, «CpPbIBA€T»
30JI0ThI€ YKpALIEHUs W T.I1.). SICHO, 4TO HM O KakoWl MPOBEPKE MOKA3aHHI B 3TOM
CUTyalluu pe4YH He UJAET (3aMeTUM, UTO MOJ0OHAs TEMOHCTpAIUs JeHCTBUI MOTIIa
OBl CIIOCOOCTBOBATh YTOUHEHHUIO MOKa3aHW Mpu oObIYHOM joripoce). CTonb ke
MajoyOeIuTeNIeH TpHUEM, KOrja IOJ03PEeBaEMOro MO YKa3aHHUIO CJeloBaress
dotorpadupyroT ¢ «yKa3yoIIUM MEPCTOM», YTO, SKOOBI, CBUACTEIHCTBYET O
N0OpPOBOJBLHOCTH €ro Moka3aHuil u aerctBuid. [logoOHas MHCIIEHUPOBKA, HA HaIl
B3MJISAJ, TaKK€ HE HECET IMOJIe3HOW WH(pOpManuu, T.K. HUYEM HE JOMOIHSET
MOKa3aHMsl, JaHHBIE JMIIOM HAa MECTHOCTH, OTBJEKas B TOXE€ BpEMs BHHMAaHHE
cleoBaresis OT AOCTHKEHUS IeUCTBUTENIbHON LEeu: (PUKCAIIM COOTBETCTBHS WIIH

HECOOTBETCTBUS ITOKA3aHUU U I[GT&JICfI MCCTHOCTH.
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I'maBa 7. HazHaueHue ¥ IpoOBeIeHUE IKCIEPTHU3BI.

§1. IlonsiTue IKCIEPTU3bI U OCHOBAHUA €€ IIPOBECIACHUS.

Ilo mepe pa3BuUTHS  YrOJIOBHO-NPOLECCYAJIbHOW  HAyKH,  B3IVIAIBI
UCCJeIoBaTeNIe Ha CYHIHOCTh S3KCHEPTH3bl 3aMETHO H3MeHsuuch. HaumbOonee
pPaHHUM TIPEACTABIECHUEM, COXPAHUBIIEMCS B PSAE€ COBPEMEHHBIX IPABOBBIX
CUCTEM, OBUIO OTOXJECTBJIECHUE DKCHEPTU3bl C CBUICTEIBCKUM MOKA3aHUEM
(mOKa3aHUsAMH «CBEAYIIMX JIML»). Takyr TpakTOBKY HaxoAMM B Tpydax
anrmuiickoro yueHoro Ctugena u pycckoro npoueccyanucra bapiiesa.

B 100KkTs0pbCKOI MPAaBOBOM HayKe, HapsALy ¢ TakuMmu npexacrasienuem, JLE.
Brnagumupos pa3zsuBan uaen Hemenkoro yueHoro K. Murrepmaiiepa u yTBepaail,
YTO BBIBOABI DJKCIEPTAa CIyXKar HAy4YHbIM IPUTOBOPOM, HE MOAJIEKAIIUM
KPUTUYECKON OLIEHKE CyAbH, T.K. OH HE O0JIalaeT CIEUHAIBbHBIMU IMO3HAHUSIMU.
CTOPOHHMKH KOHLIENIMU: SKCHEPT — HAYUHBIN CyIbs, UMEIOTCS U B COBPEMEHHOM
HayKe.

B 1mepBBIX COBETCKHX YIOJOBHO-IIPOLIECCYAIbHBIX KOAEKCAX HKCIEPTH3a
paccMarpUBaJlach KaK 4YacThb «CJIOXKHOTO OCMOTpa»: JEATEIbHOCTh JKCIIepTa
TPAaKTOBAJIACh KAaK DJJIEMEHT OCMOTpa TpyIlla, BEHIECTBEHHOIO [OKAa3aTelIbCTBA,
HEOTACNUMBIM  OT  O0CHIeAOBaHUS, MPOM3BOJMMOrO  CJEIOBareieM, YeM
OTPaHUYMBAJICS CAMOCTOSTEINBHBIN XAPAKTED AEATENBHOCTH IKCIIEPTA.

Bce »tu B3msiAbl MO0 TOJHOCTBIO JIMOO YacTUYHO HE COOTBETCTBYIOT
COBPEMEHHBIM MPEACTABICHUIM O CYHIHOCTH SKCIEPTU3bl, OCHOBAHHBIM Ha TOM,
YTO 3KCHEPT — CAMOCTOSATENIbHBIM YYACTHHUK MPOLECCA, a 3aKIFOUEHUE DKCIIEpTa —
CaMOCTOATENBHBI  BUJ JOKAa3aTeNIbCTB, JIOCTYNHBIA OLEHKE CJEJ0BaTels,
IPOKYpPOpa, CybH. DKCIEPTU3Y, IIO3TOMY, CIEIYET TPAKTOBAaTh KaK MCCIIECIOBAHUE
0OBEKTOB, MPEICTABICHHBIX JKCHEPTY CJIEAOBATENEM, IPOKYpPOPOM, CYAOM,
MPOU3BOANMOE 3KCIIEPTOM IO TPEOOBAHUIO ATHX JIML, HA OCHOBE UMEIOUINXCS Y
AKCIIEpTa CHeluaIbHbIX NMo3HaHUi. Cpeau OCHOBHBIX MOHATHM, HUCHOJIb3YEMBIX B

VIIK P® (ct. 5) ompeneneHue 3KCnepTu3bl OTCYTCTBYeT. OJHAKO OHO JIaHO B
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®denepaibHOM 3akoHE «O TOCYIapCTBEHHOMN CyAeOHO-IKCIIEPTHOM EeSTEIbHOCTH B
P®» ot 31 mas 2001 1. (manee @3 ot 31.05.01). CornacHo cT. 9 3akoHa «cyneOHas
JKCHEPTU3a — TMPOLECCYyaJbHOE JIEUCTBHE, COCTOSIIEE W3  IPOBEICHUS
WCCIICIOBAHUNA W J1a4M 3aKIIOYEHUs OSKCIEPTOM II0 BOIPOCaM, pPa3pelIeHUue
KOTOPBIX TpeOyeT cClelHalbHBIX 3HAHUM B OOJACTH HAyKH, TEXHUKH, MCKYCCTBa
WJIA pEMECIIAa U KOTOPBIE MOCTABIICHBI MIEPE]l SKCIIEPTOM CYIOM, CYAbEH, OPraHOM
NO3HAHMs, JINIIOM MPOU3BOIAILINM JI03HAHUE, CIENOBATEIIEM WIIM MPOKYpPOpPOM, B
IEJISX  YCTAHOBJIGHHS  OOCTOSITENILCTB,  MOJUICKAIIMX  JOKA3bIBAHUIO  TIO
KOHKPETHOMY JEIY».

B TOXke BpeMs ocTaeTcs CHOpPHBIM OIPEACIICHUE MeCTa JKCIEPTU3bl B
cucreMe cnoco00B cOOMpaHuUs JI0Ka3aTENbCTB.

Hexotopeie yuennie (H.C. AnexceeB, B.M. l'ankun, N.®. Kpsuios, HO.K.
OpJiOB) CUMTAIOT, YTO DKCIEPTH3a, ITO OMHO U3 CJICACTBEHHBIX JCUCTBUM, T.K.
HAa3HAYaeT W MPOBOJAUT €€ CJEAOBATeNb W JPYTHE JIUIA, YIPAaBOMOYEHHBIE Ha
IPOBEJCHUE CIEACTBEHHBIX JICHCTBUIA.

ITo muenuto A.A. Diicmana u W.M. JlysruHa — skcreptusza 3To oco0as,
aBTOHOMHasi  ¢opMa  OCYIIECTBIECHHS  IMO3HABATEIBHOW  JIEATEIHLHOCTH,
OTJIMYAIOLIAsICs OT CJIEICTBEHHBIX JEHCTBHI TE€M, YTO 3HAHUS M3BIICKAET HE
CJIEA0BATEND, & SKCIEPT.

O6e »9TM TOYKM 3pEHHs] TPEACTABISIIOTCS KpaHUMH, a [OITOMY
HEOOOCHOBAaHHBIMM, XOTSI U B TOW U B JAPYrod €CTh KOHCTPYKTHUBHBIE SJIEMEHTHI.
[IpaBuiibHast OllEHKa MeCTa OKCHEPTU3bl JIOJDKHA YYUTHIBATh JIBA BAXKHBIX
MOMEHTA:

I. Dxcneptu3dy B 1EJIOM HEINb3sl CUUTATh CJIEICTBEHHBIM JICCTBHEM TIO
KpaiiHel Mepe BBU/Iy HMKECIIEIYIONIETO: a) €CJIU B XOJIe CJICJACTBEHHOTO JCHCTBUS
3HAHUS U3BJIEKAET CaM CJIEIOBATEIb, TO B XOJI€ AKCIIEPTU3bl — HE OH, a IKCIIEPT,
KOTOPBIM TepelaeT MX B CUCTEMATU3UPOBAHHOM BHJIE ClieoBaTento; 0) ecnu
METO/bl OCYILIECTBIICHUS CIEACTBEHHBIX JIEMCTBUM 3apaHEE ONPEACIIEHBI B 3aKOHE,
TO METOAUKY DOKCIEPTHOTO MCCICAOBAHUS B KaXKJIOM KOHKPETHOM Clly4ae

ONpEAEIISIET caM JKCIEPT Ha OCHOBE COOTBETCTBYIOLIMX HAy4HBIX pPa3pabOTOK.
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[ToaTomMy mo3HaBareibHasl IEATENbHOCTh HKCHEPTa, B OTIMYHE OT JEATEIbHOCTU
clefioBaTeNis JIMIIb B camMoOM OOILIEM BHUJE pEIAMEHTHUPYETCS YroJOBHO-
MPOIECCYaTbHBIM 3aKOHOM.

2. Ho Obuto Obl OmMMOKOW CUUTAaTh HKCHEPTU3Y MOJHOCTHIO ABTOHOMHOMU
dbopMoOii TO3HAHUS U OTPHIBATh MO3HABATEIBHYIO ACSITEIBHOCTH CIIEAOBATENs OT
MO3HABATEIIbHONW JIEATENBHOCTH SKCIepTa, MO0 OHU O0pa3yloT HEepa3phIBHOE
€IMHCTBO, TOCKOJIBbKY IE€PBasi CIIY’KUT CPEACTBOM YIIPaBJIECHUS BTOPOH.

Yopagistomas poJib JIEUCTBUUA CJIEI0BATEN NPU HA3HAYCHUU IKCIEPTU3bI
MPOSIBIISIETCS B TOM, YTO OH:

a) ONpEeIsieT B CBOEM IOCTAHOBJIEHUU O HA3HAYEHUU HKCHEPTHU3bI NMPEIMET
¥ TPOTrpaMMy OKCIIEPTHOTO WCCIIECIOBAHUS, NPEACTABISAS JKCIEPTY OOBEKTHI
(mpeaMeThl, JOKYMEHTBI, WHbBIE MaTepuajbl, TpPEOYyIOIIME HCCIEIOBAHUSA) H
(bopMyIHpys BONPOCHI, OMPEAEIISIONINE TPAHHIIBI HCCIIETOBAHUSI.

0) oOecreurBaeT OOBEKTMBHOCTh M  JOJDKHBIA  HAy4HbId  YPOBEHb
UCCIIEZIOBAaHUs, MOAOMpasi SKCHEPTHOE YUPEKICHHE WM OTIACIBHOIO JKCIEpTa,
oOJlaarommx HEOOXOTUMOW KOMIIETEHTHOCTBIO W CIIelMaN3aIueii, pasperas
OTBOJIbl, 3asBJIEHHBIEC DKCIIEPTY U Pa3bsCHsSA MpaBa U OOS3aHHOCTH IKCIEPTY, HE
paboTaromieMy B SKCIIEPTHOM yUPEKICHUH.

B) OIpenesieT BO3MOXHBIE HAIMPABICHUS HKCHEPTHOTO HCCIEIOBAHMS,
u3Jaras B OCTAHOBJICHUU OOCTOSITENIbCTBA, MOBJIEKIINE Ha3HAYCHHE SKCIIEPTU3HI U
MPOUCXOXKACHNE 00BEKTOB, HAPABICHHBIX HA DKCTICPTHU3Y.

I) OCYNIECTBISIET KOHTPOJb 32 OOBEKTHBHOCTHIO, MOJTHOTONW M HAYYHOCTHIO
UCCIICZIOBAHUs, TNPUCYTCTBYS IIPU MPOBEACHUM SKCIEPTHU3bl M 3alpariubast
pa3bsICHEHHs JKCIIEpTa MO TMOBOAY MPOM3BOIMMBIX MM JeicTBuil. CremoBarenb
BIIpaBe OOpaTUTh BHUMaHHUE SKCIIEpTa Ha OTCTYIJICHHUS OT MOPSIKAa MPOBEICHUS
HKCIIEPTHU3BI.

1) IPEICTABIAET MO 3alpoCy SKCIEpTa HEOOXOANUMYIO €My JOTOIHUTENBHYIO

uH(pOpMAIIHIO.



147

e) olecrmeynBaeT TpaBa M 3aKOHHBIE HHTEPECHl  OOBHUHIEMOTO,
MOJIO3PEBAEMOI0 M JPYIMX YYAacTHUKOB Iiporecca (B T.4. JIOMyCKas HX K
MPUCYTCTBUIO IIPHU SKCIIEPTHU3E).

MIMEeHHO KOMITJIEKC 3THX Omepanuid o0pa3yloT COAepKaHWE CIIEICTBEHHOTO
JIEUCTBUS, KOTOPOE€ YMECTHO OOO03HAuuTh, KAaK HA3HAYEHHE M IpPOBeJAeHHe
skcnepTusbl. [locnenyromas ke no3HaBarenbHasi AESITEIbHOCTh JKCIEPTA JICKHUT
3a mpeAesiaMu CJIEACTBEHHOTO JEHCTBUSA, MPEACTABIIAS COOO0M NEeHCTBUS dKCIEepTa.
B 1umenom oskcmeptuza  00pa3yeT  CIOXKHBIM  MMO3HABATEIBHBIM  KOMILICKC,
o0ecreunBarouii B3aMMOJICHCTBUE CJIENOBATEeNsl W OKCIIEPTa, a HOPMBI, €ro
periaMeHTupylomme,  00pa3yroT  cnelupUYecKHii  WHCTUTYT  YTOJOBHO-
IIPOLIECCYaTbHOTO IIPABA.

['oBopst 006 3KCTIEpTH3E HA MPEIBAPUTEIHHOM PACCIICIOBAHNH, 3aKOHOIATENh B
MOCBSIIIICHHOM el T1aBe 27 ynoTpeOisieT TePMUH «CyleOHas dKcnepTu3a». Takoe
CJIOBOCOYETAHHE HE BIOJHE OMPABAAHO, T.K. B OOJIBIIMHCTBE CIIy4a€B Ha 3TOM
ATane pelleHrue 0 Ha3HAYSHUH IKCIIEPTU3bI MPUHUMAET CIIe0BaTeNb (JI03HABATEIb,
IPOKYpOp), HO HE cyabs. [lo-BuaMOMY 1O100HAsT TEPMHUHOJIOTHSI IPUMEHEHA JIJIsI
TOTO, YTOOBI OTIPAHUYUTH IKCIEPTH3Y, HA3HAYEHHYIO CJIEIOBATEIEeM, CYJIOM OT
HenpoleccyaabHbIX (HOPM IKCIIEPTHU3HI.

B cBf3M C 3TUM BO3HMKAET BONPOC, SABISETCS JIM SKCHOEPTU30M B
MPOIIECCYaTbHOM CMBICIIC JIEITENBHOCTh JIWI, OOJIAJaoMnX CIeualTbHBIMU
MO3HAHMUSMH, HO TMPOU3BOAUBIIMX HMCCICAOBAHUS HE IO 3aJaHHUIO JTO3HABATEIS,
ciemoBarens, NpoKypopa, Cylda, a Mo xoaaraiicTBy oOBuHsiemoro. Tak, Cesepo-
3amajHblil peruoHaNbHBIN LEHTp cyaeOHo# skcnepTu3bl MHO PO no 3asBieHuro
ooBunsiemoro A.B. TIpoHS TOATOTOBWI JKCIEPTHOE 3aKIIOYEHHUE, OHAKO
CJIeIoBaTeNb OTKa3ajl B YAOBIETBOPEHHMM XOJATallCTBA aJlBOKara O MPUOOILEHUU
3TOTO 3aKJIOUEHUs K MarepuajaM Jiejla B KadecTBe JoOKas3areiabCcrBa. B
onpeaenennn Konctutynmonnoro Cyna or 4 wmapra 2004 . mo mnoBoxy
CJIOXKUBILICHCS CUTyallud OTMEUYEHO, YTO OCHOBAHUEM JIJIs1 MPOU3BOICTBA CYIAEOHOM
AKCIIEPTU3BI B TOCYAAPCTBEHHOM CYIE€OHO-IKCIIEPTHOM YUPEXKICHUU SIBIISICTCS HE

3asBJICHUE OOBHHSEMOTO MJIH €TI0 3alllUTHUKA, a ITIOCTAHOBJICHUC OpraHa J03HAHMUA,
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IpENBAPUTENLHOTO CIEACTBUS IPOKYpopa Win cyga'. MHoi moaxon (akrudecku
o3Hauanm  Obl  TMEPecCMOTp  JICMCTBYIOWIETO  YTOJOBHO-IIPOIIECCYaTHLHOTO
3akoHOMaTeNbcTBA. C y4ETOM STOTO TPEICTaBICHHOE aTBOKATOM 3aKIIOYCHHE
MOTJIO OBITH TPHOOIIEHO K JIeTy HEe B Ka4eCTBE 3aKJIFOUEHUS OKCIIepTa, a B
KadecTBe MHOTO NokyMeHTa (cT. 84 VIIK).
bonee oOmiell, 1 B TOXE BpeMs, BECbMa aKTyallbHOM sIBisieTcsl mpoOliema
MPOBEICHUS COCTS3aTEILHOM AKCIEPTU3Bl B HETOCYJAPCTBEHHBIX JKCIEPTHBIX
YUPEKJACHHUIX. Y TBEPKICHHUE MPUHIIUIIA COCTI3aTEIBHOCTH CJICIa0 OYEBUTHBIM
HEPaBHOMPABHOCTh MPOTUBOOOPCTBYIOMIMX CTOPOH B JOKA3bIBAHWU: MOITHOMY
apceHaly  TO3HABaTEJbHBIX  CPEICTB, KOTOPHIMU  HaJleJIeHO OOBHHEHHE,
MPOTUBOCTOST BeChMa Cjabbleé BO3MOXHOCTH 3alllUTHl, B T.4. M  CBS3aHHBIC
MPOBEICHHEM  DJKCHepTu3bl. B mocnemHue  roasl  BO3HUKIO  MHOTO
HETOCYJapCTBEHHBIX OKCIEPTHBIX YUYPESKICHWM, TOTOBBIX Ha JOTOBOPHBIX
OCHOBAHHSX CIIOCOOCTBOBATH B 3TOM OTHOIIEHUH 3amnuTe. OmHaKko Bpsia U Oymer
NpaBWJIBHBIM TIPEACTABICHUE CTOPOHE 3aIllMTHl BO3MOXKHOCTH Ha3HAYaTh
AKCIIEPTH3Y, O0PAIIAsICh B TAKUE YUPEIKIACHUS U MUHYS TOCYIaPCTBEHHBIC OPTaHbI:
JI03HABATEIIS, CJIEI0BATENs, MPOKypopa, Cya. VMIMeHHO Ha 9T OpraHbl BO3JIOKEHA
00sI3aHHOCTh ~ 00ECHEUUTh 3aKOHHOCTh TIPU MPOBEACHUM OKCIEPTU3bI U
HaJUIeKaIee YIPaBISHNE ¢ dTOU IETBI0 XOIOM IKCIIEPTHOTO UCCIIEIOBAHUS, O YEM
rOBOPHWJIOCH BbIMIe. [Ipn MHON OpraHW3anuu 3KCHEPTHU3Bl BEChMa OTPUIIATEIHHYIO
POJIb CHITPAET U UTHOPHPOBAHUE TIPAB CTOPOHBI, IPOTUBOCTOSIICH 3alUTE — TIPaB
MOTEPIICBIICTO, KOTOPBIM TOJHOCTHIO JIMINACTCS BO3MOXKHOCTH BIHSTH Ha €€
BCECTOPOHHOCTh W OOBEKTUBHOCTh. I[lo3TOMy, aJIi YCTpPaHEHHOW CHUTyaIllH
HEPABHOMpPABHs CTOPOH OOBWUHEHWS W 3alllUThl, HaWOOJee ONTUMAaIbHBIM
pelieHreM IpoOaeMbl OyleT, Kak IPeACTaBIsSeTCS, OOpalleHHe 3alluThl ¢
XO/IaTalCTBOM O HA3HAUEHUM OHKCIEPTU3bl K CJENOBaTeNi0 U Cydy, IpHU
3aKpEIUICHHH B 3aKOHE OOS3aHHOCTH JSTHX OpPraHOB TaKOe€ XOJaTaiCTBO

YAOBJIICTBOPUTL W [OdTb  BO3MOXHOCTb 3alIMTHUKY IIPUCYTCTBOBATHL IIPHU

'Poccumiickas rasera 7 mons 2004. JlaHHOE MONOKEHUE PA3IENIOT B yaeHbIe-Tponeccyamuctsl. Cm. Ierpyxun WU.JL.
Teopernueckne oCHOBBI peopmbl yroinoBHOTo mnporecca B Poccuu. Y. 1. M.: Tlpocnekt. 2004 C. 186, 187.
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AKCIIEPTH3E, MPOBOAUMON KaK B TOCYJapCTBEHHOM, TaK MU B HETOCYIapCTBEHHOM
AKCIIEPTHOM yUpEeKJIeHUH (00 3TOM MoApoOHee aajee).
3aMeTHM TaKXKe, YTO HE SBJISETCS SKCTIEPTU30U NESITEITbHOCTh CHEIHAINCTa
CBS3aHHAs TOATOTOBKOM WM 3aKJIIOYEHHs, T.€. CYXKIEHHS II0 BOIpOcam,
MOCTABIIEHHBIM TIEPE]] CIEIUATHCTOM CTOPOHAMH. 3aKJIIOUEHHUE CIEIUATNCTa, B
coorBerctBUM ¢ 4. 3 cr. 80 VIIK, mnpusHaHo Tenepp OAHUM W3 BHJIOB
JI0Ka3aTeNbCTB 10 YTOJOBHOMY JieNy. OTO JIOKa3aTelbCTBO, 3aJyMaHHOE
3aKOHOJIATEJIEM KaK CPEICTBO YCHJICHUS TIO3UIIMH 3aIUTHI B €€ IPOTUBOOOPCTBE C
oOBHHEHHEM, (PopMUpPYETCS, OJHAKO, 3a TMpeaelaMy MpoleccyaabHOu (HOpPMBI:
3aKOH HE OIpeAeNsieT OCHOBAaHWW OOpalieHusi CTOPOH K CHEIUAINCTY, He
MIPECTABIACT YYaCTHUKAaM TMpoIecca MpaB, O0OECIEUNBAIIINX OOBEKTHBHOCTH
3aKJTIOUYCHUS CHEIUATNCTa, MOMOOHBIX TEM, Kakuhe TMPEACTaBICHBI UM IPHU
MPOBEICHUN DKCIIEPTHU3BI, HE OMPEICISIET CTPYKTYPhl U CONEPIKaHUS 3aKITFOUCHHUS
CHeIHaNncTa, He TpeOyeT OT CrIenuaiucTa MpOoBeNeHUsl uccieaoBanuii. Bee 31o
NpHIaeT 3aKII0YCHHIO CIIeUAIMCTa BeChMa CyOBbEKTUBHBIN XapaKTep, MpeBpaias,

TaKMM 00pa30M, 3TOT IIPHEM B CyppOIaT SKCIIEPTH3HI .

§2. OcHoBaHMsI HA3HAYEHUS U NPOBEICHUS IKCIEPTU3bI.

JUis Ha3HaYeHWs] SKCHEPTU3bl HEOOXOMUMBI Kak (aKTHUYECKUE, TaK M
(dbopmanbHbie ocHOBaHMS. DaKTUYECKHE OCHOBAHHUS, 3TO JAHHBIE O BOZMOXKHOCTHU
noctkeHud nenu skcneptusbl. YIIK P® ocHoBaHmii W 1eiell Ha3HaueHUA
HKCHEPTU3bI HE PACKPBIBAET (XOTSI YIIOMMHAET O HEOOXOAMMOCTU OCHOBAHUM B 1. 1
4. 1 cT. 195 u ct. 204) 1 orpaHUYMBAETCS YKa3aHUEM, YTO CJIE/IOBaTe]Ib Ha3HA4YaeT
AKCIIEPTH3Y, MPU3HAB 3T0 HeoOXomuMbIM (4. 1 cT. 195). IIpencraBnsercs, 4To 1eib
HKCHEPTU3bl - 3TO HEOOXOAUMOCTb MPUMEHEHMs CHEUUANbHBIX MO3HAHUM IS
BBISIBJIEHUSI M HCTOJIKOBAaHUS «CKpbITO» uHpopMauuu. Ilog «CKpbITOI»

uH(pOpMaNel ciemyeT MOHUMAarh, BO-TIEPBBIX, JaHHBIC, KOTOPHIC HEBO3MOXKHO

"KpuTnueckyro oLeHKy 3aKpeIIeHUs B 3aKOHE 3TOr0 JOKA3aTeNbCTBA BEICKAa3bIBAET psj aBTopoB. CM. IleTpyxuH
N.JI. Teoperuueckue ocHOBBI pehopMbl yromoBHoro mpoiecca... C. 159; Xurposa O.B. 3akitoucHre U nokasaHus
CHeLUanicTa — HOBBIC JI0Ka3aTeIbCTBA B YTOJIOBHOM CYIOMPOU3BOACTBE // MaTeprabl MeK1yHAPOIHOH HayqHO-
npakTuaeckoit koHpepennuu. M.: MI'TOA, 204. C. 149-153.
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OOHapy»XUTh TMPOCTHIM HAOIIONEHHEM (HAMpUMeEp, HEBUIUMBIE TPHU3HAKH
MOJICNIKM JIOKyMEHTa, COCTOSIHHE BHYTPEHHHMX OPTraHOB Tpyna M T.OI.), a, BO-
BTOPBIX, BUAUMBIE, HO HEMOHSATHBIC HE CMEIUATUCTY U TPEOYIOIINE UCTOIKOBAHUS
JAHHbIE (HalpuUMeEp, BBISIBJICHHBIE IPU BCKPHITUM Tpyla IMsTHA Ha IUIEBPE,
oOHapy)XeHHBbIE TPU OCMOTPE CJliebl Ha CTpPEIsSHOW TWib3e W T.1.). Peusp,
CJIEIOBATENIbHO, UJIET O PEIICHUU TaKUX 3ajJiady, KOTOPble HE MOTYT OBITh PEIICHBI
yTEM IPUMEHEHUS UHBIX CJIEICTBEHHBIX JE€HCTBUM.

Mexny teM B YIIK PCOCP nenb Ha3HaYeHUs SKCIIEPTU3bl YCMATPUBAJIOCH B
TOM, YTO OHA MPOBOAUTCS TPH HEOOXOAUMOCTH TPUMEHEHHUS CIIeIHAIBHBIX
NO3HAHUW B HayKe, TEXHUKE, UCKycCTBe U pemecie (cT. 78). O HeoOXOAMMOCTH
ClENMaIbHBIX 3HAHUM IS Ja4d 3aKII0YeHUs ToBOPAT cT. 2 1 9 @3 ot 31.05.01".

UroOsl Oomee KOHKPETHO chopMynupoBaTth (HaKTUUECKHE OCHOBAHUS
MPOBEACHUSI OKCIEPTU3bI, HEOOXOAUMO OIpPEACIUTh COACPKAHUE TMOHSITHUS
CIIEUAJIbHBIC MO3HAHUS, C IOMOIIBIO KOTOPBIX BBISBISIETCS CKpPhITas HHPpOpMAIIUS.
DToMy  BOIIpOCY NOCBATWIM CBOM  MCCJIENOBAHUS  MHOTHE  aBTOPBL
YOenuTeapHbBIMU MPECTABISIOTCA CyX)AeHUus A.A. DiicmMaHa, KOTOPBIM ToJaral,
YTO CIeIMaIbHbIC TTO3HAHUS, 3TO HE OOIIEN3BECTHRIC, HE OOIIEIOCTYITHBIC 3HAHMUS,
UMEIOIIME MAacCOBOE pacipocTpaHeHue, a npodecCuoHaIbHbIe 3HAHUS, KOTOPBIMU
pacmnojlara€T  OTPAaHMYEHHBIA  KPYr  CHEIUAIUACTOB. [ paHuLBl  MEXIY
CHEIUaIbHBIMHA U OOIIEU3BECTHRIMU 3HAHUSMU UCTOPUYECKU TMOABUKHBI: TIO MEPE
Pa3BUTHS HAYYHO-TEXHHUYECKOTO Iporpecca (KOMMIbIOTepU3alus, HHTEPHET U Ap.)
MEPBbIE TOHEMHOI'Y TIEPEXOJAT B pa3ps]l BTOPBIX, COKpamias STUM HIPEAMET
TPAaJULHUOHHBIX SKCIEPTHBIX HCCIENOBAaHUW, a HAKOIUICHUE HOBBIX 3HAHUU
OJIHOBPEMEHHO PACIIUPSECT BO3MOXHOCTH HSKCIEPTU3bl B HOBBIX HAIPABIICHUSX.
Tem HEe MeHee B KaxAbli MCTOPUYECKUN MOMEHT cdepa CIeIHaIbHBIX 3HAHHM
ouepyeHa AOCTATOYHO ONPEAEIIEHHO, YTO MO3BOJISIET MPABUIIBHO PELIUTH BOIIPOC O
BO3MOXXHOCTH HA3HAYEHHs SKcrepTusbl. [Ipy 3TOM BaXXHO NOMYEPKHYTH, YTO
CHeIuaIbHBIMA 3HAHMSIMU MOXET o0namaTh | ClenoBaTellb, HO 3TO HE

OCBOOOXIAET €ro OT HEOOXOAUMOCTH Ha3HAUUTh SKCIEPTU3Y. B MpOTUBHOM ciiyuae

lr[()HSITI/If[ «CHEOUAJIBHBIC MMO3HAHUD) U «CHIEHHUAJIBHBIC 3HAHUD) IIPEACTABIIAIOTCA HaM TPYAHOPA3JIUNIUMbIMH.
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OH ObT OBl BBIHYXIEH CTPOUTH CBOM BBIBOJbI Ha OCHOBE COOCTBEHHBIX
YMO3aKIIOYCHUH, YTO  MPOTHBOPEYUT  HMCXOJHBIM  TOJOKEHHSIM  TEOPUHU
JOKA3aTCIbCTB, COITIACHO KOTOPBIM JI0Ka3aTeILCTBO — SIBJICHHE
BHEIITHEIIPEIMETHOE.

W3 cka3aHHOTO CIIeAyeT, YTO JIOCTAaTOYHBIC J/JaHHBIC, YKa3bIBAIOIIME Ha
BO3MO)XHOCTh YCTAHOBJICHHSI U MCTOJIKOBAHUS C TIOMOIIIBIO IKCIIEPTU3BI «CKPBITOM
uHopManun», T.e. (PaKTHUUECKHE OCHOBAHUS HAa3HAYCHUS DSKCIEPTHU3bI, HAJHUIIO
TOorga, Korma: a) OOBEKT, MOJICKAIUH HCCICAOBAHUIO, T.€. BEIICCTBEHHOC
JI0Ka3aTelIbCTBO, IPEAMET, JOKYMEHT, IPHOOIIEH K YroJOBHOMY JIely, a HHOE
CYIIIECTBEHHOE OOCTOSITEILCTBO (TIOBEACHUE TCUXWYECKH OOJBHOIO JIMIA, JUTMHA
TOPMO3HOTO IyTH aBTOMOOWJIS M T.I1.) OTPaKEHBI B MaTepuaiax Jeia, 9YTo Co3/aeT
peaTbHYI0 BO3MOXKHOCTH HMX HCCJICIOBAaHUSA DKCIIEPTOM, 0) COBpEMEHHAas HayKa
MO3BOJISICT PAa3pelIUTh ITOCTABJICHHBIN CIIEIOBATEeIEM BOIIPOC, TOCKOIBKY YXKe
CO3/aHa HAy4YHO OOOCHOBaHHAs METOAWKA OKCIIEPTHOTO  HCCICIOBAHMS,
paciupstoIias BO3MOKHOCTH dKcriepTusbl. Hanpumep, pazpaborana rpexrupHas
METOJIMKA OTOXJACCTBIICHHS YeJIOBEKa IO Clie/laM KpoBH (TeHOMHBIN aHanu3). Ho B
TOXKE€ BpEeMS OTCYTCTBYET HaJEKHas METOJAUKA OTOXKISCTBIICHHS YEJIOBEKa II0
3amaxy («3JIeKTPOHHBIM HOC»), M OTO, IOKa YTO, MCKJIIOYAET BO3MOXKHOCTH
KaTErOpPUYECKOTO Pa3pelIeH s TaHHOTO BOIIPOCA SKCIIEPTU30H.

[IpumeHuTEeNPHO K PSAAYy KOHKPETHBIX CHUTyalluid 3aKOH OJHO3HAYHO
yKa3bIBaeT Ha HEOOXOMUMOCTh HAa3HAYCHUS DKCIIEPTU3bI, N30aBIIss CIEIOBATEIIS OT
pEIIeHsT BOTPOCAa — €CTh JU HEO0OXOIWMOCTh B TIPUBICYCHHH CHCIIHATBHBIX
MO3HAHUI DKCIIepPTa, UIH HET.

Cnydan 00s3aTCIIBHOTO HAa3HAYEHUs SKCIIEPTU3BI OMPEIACICHBI MPaKTUKOM
pacciaeoBaHus U Cy[eOHOTO pa30HpaTebCTBa, CBHACTCIBCTBYIONIEH O TOM, YTO
HEKOTOPBIC CYIIECTBEHHBIE 0OCTOSATENBCTBA Jeia JUOO0 BOOOIIE HE MOTYT OBIThH
YCTAQHOBJICHBI C  TOMOIIBIO  JPYTHX  CJICACTBEHHBIX  JIEUCTBHMA,  JHOO
YCTaHABJIMBAIOTCS MU HEJOCTATOYHO Ha/ekHO. TakoBbl, coracHo cT. 196 VIIK,
1) mpuuuHbI cMepTH; 2) XapaKTep U CTeNeHb Bpela, IPUUYMHEHHOTO 3710POBBIO; 3)

IICUXNYCCKOC HIIN (1)I/I3I/I‘—I€CKOC COCTOAHHC MMOAO3pPEBACMOTIO, O6BI/IH$I€MOFO, KOorga
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BO3HHMKAET COMHEHHE B €r0 BMEHSEMOCTH WJIH CIIOCOOHOCTH CaMOCTOSITEIEHO
3alMIIaTh CBOM MPaBa M 3aKOHHBIE UHTEPECHI B YTOJIOBHOM CYIOTPOU3BOCTRE; 4)
MICUXUYECKOEe WM (PU3NYECKOE COCTOSHUE TOTEPIEBINETO, KOTJAA BO3HHKACT
COMHEHHE B €ro CHOCOOHOCTH TMPAaBWIHLHO BOCIPUHUMATH OOCTOSITEIHCTBA,
UMEIOINE 3HAUeHWEe IS Jea, W JiaBaTh II0Ka3aHUs (CBHIETENbh 37€Ch HE
YIOMSIHYT, XOTSI COMHEHHSI B €Tr0 CHOCOOHOCTH JaTh IOKa3aHWsI TaKKe MOTYT
BO3HUKHYTb, HO DJKCIEpTH3a B TaKUX CIIy4dasX MOKET Ha3HayaTbCs TOJBKO C
comiacusi CBHJIETENs); 5) BO3PACT MOI03PEBAEMOr0, OOBUHSIEMOT0, TIOTEPIECBIIIETO,
KOTJ/Ia 5TO UMEET 3HAYEHHUE JJI YTOJIOBHOTO JIeJia, a JOKYMEHTHI, TOATBEPKIAIOTHE
BO3pacCT, OTCYTCTBYIOT WUJIU BBI3bIBAIOT COMHEHHE.

CrnencTBeHHasi MPaKTHKA CBHIETEIBCTBYET O TOM, YTO OTOT TIEPEUCHb,
c(hOpMYIIUPOBAHHBIA B 3aKOHE KaK 3aKPHITHIN, (PAKTUYCCKH HE OXBATHIBAET BCEX
CJIyuyaeB, KOTJIa dKCIEepPTU3a MpHU3HAETCs 00s13aTeabHON (1e1a 00 M3HACHIIOBAHUSIX
U JIpyTUX TIOJIOBBIX TMPECTYIUICHUAX, O (aJbIIMBOMOHETHUYECTBE, 00
M3TOTOBJICHUH U PACIIPOCTPAHEHUU HAPKOTUKOB U T.I1.).

Bo Bcex e OCTalbHBIX CiIy4yasX Ha3HAYCHHE OSKCIEPTHU3BI, 3TO IPaBO
CJIeIOBaTeNs, KOTOPHIM OH MOXET W HE BOCIOJb30BaThCS, €CIU HCKOMOE
00CTOSITENIbCTBO JOCTAaTOYHO BBISICHEHO C TIOMOIIBIO JAPYTHX CJIEICTBEHHBIX
JNEUCTBUM.

IToMmuMo (pakTHUESCKUX OCHOBAHHMI HEOOXOAMMBI M OCHOBaHHS (hOpMajIbHEIC.
B nmepByio odepenb TaKOBBIMH ~ SBISIOTCS IOCTAHOBJIECHHUS — CJIEIOBATE,
JIO3HaBaTeNsA, MPOKypopa O HazHadyeHWM skcneptusbl. CommacHo 4. 1 cT. 195 B
MOCTAaHOBJICHUH JIOJKHBI OBITh yKa3aHbl: a) OCHOBAHMS Ha3HAYEHUS HKCIIEPTHU3BI
(Hamo monaraTh, YTO 3aKOHOJATENb 37eCh MMECT B BUIY CKa3aHHOE BHIIIE, T.C.
HEOOXOIMMOCTh TPUBJICUCHUSI CTCIUATbHBIX 3HAHWUW NJI1 YCTAHOBJICHUS KaKHUX-
700 CYIIECTBEHHBIX OOCTOATENbCTB Jena); 0) damuiusg, uMs U OTYECTBO
AKCIIEPTa WM HAUMEHOBAHUE DKCTIEPTHOTO YUPEKIACHUS, B KOTOPOM JIOJIKHA OBITH
MPOBE/ICHA OKCIIEPTU3a; B) BOMPOCH], IOCTABIEHHBIC TIEPEN OSKCIEPTOM; T)

Marepuaibl, NPEICTABICHHBIE B PACIOPSIKEHUE DKCIEPTA. YKA3bIBAETCS TAKKE,
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Kakasi SKCIIepTH3a Ha3HayaeTcs (ee BHJ), SBISETCS JId OHAa JONOJIHUTEIbHOM,
ITOBTOPHOM, KOMHUCCUOHHOW HJIM KOMILIEKCHOM.

Beriiie oTMedanach BaxHas poJib MOCTAHOBJICHUS CIEA0BATENs, KaK CPEICTBA
MPOTPaMMUPOBAHUSL UCCIIEIOBATENBCKON AesTEeNbHOCTU 3KenepTa. K coxanienuto
MPOBEJIEHUE DKCHEepTU3 ©0€3 BBIHECEHUS IOCTAHOBIEHUH 00 3TOM IMIMPOKO
pacrpoCTPaHEHO B CIICJICTBEHHON MpPaKTHUKE, Y€MY CIIOCOOCTBYIOT HOPMATHUBHbBIC
akTel MuH3znpaBa P®, npenycmaTpuBarme BO3MOKHOCTh AKCIIEPTU3BI TpyHa U
OCBHU/JICTEJIbCTBOBAHUS >KUBBIX JIMI] M0 KPAaTKUM MOPYYCHHEM CIICIOBAHUS. DTOT
MpueM, JOIMYCTUMBIA B CTaauu BO30YXKIEHHS YTOJOBHOTO Jeia, HE JOJIKEH
NOJMEHSATh COOOM aKkTa Ha3HAYEHUs DKCIEPTHU3BI C TMEPEXOJOM Jiela B CTAJIUIO
MpPEABAPUTEIBLHOTO  pacCleIOBaHUsl, 4YTO B  JCHCTBUTEIBHOCTH  HEPEIKO
HaOmogaercs. BepxoBupiii Cym P® pacieHuBaeT TpakTUKy MPOBEICHHUS
AKCIEpTU3bl 0€3 BBIHECEHUs TOCTAHOBJIEHUS KaK CYIIECTBEHHOE HapyIllIeHUe
YTOJIOBHO-TIPOLIECCYATIbHOTO 3aKOHA.

Eme oqHo dopmansHOe OCHOBaHUE ISl TPOBENECHUS CyI€OHO-MEIUITMHCKOM
U CyneOHO-TICUXUATPUYECKOM JKCIepTu3 TpedyeTcss B Ciiydasx I[OMEIICHUS
MOJIO3PEBAEMOTO W OOBHHSIEMOTO, HE CONEpXKAIUXCS TIOJ CTpaXke, B
MEJIUIIMHCKUN U TIcuxyuarpudeckuit cranmonap. CornacHo 4. 1 u 2 ct. 203, a Takxke
m.349.2cr.29uu. 1 u 2 cr. 165 VIIK pemienne 00 3T0M MOXXET IPUHSTH TOJIBKO
Cyldbsi pAWOHHOTO WJIM BOEHHOIO Cyda [0 XOJATalCTBY clie0OBaTes,
COMIACOBAHHOTO C TPOKYypopoM (00 ydyacTuM OOBHHSIEMOTO U 3alllUTHUKA B
pacCMOTPEHUM 3TOr0 BOMpOCa Cyabei 3akoH He ynomuHaer). [lonoxurenbHoe
peuieHrne Cyabs MPUHUMAET IMPU HAJIWYMUA JOCTAaTOYHBIX OCHOBAaHUW s
OTpaHUYCHUS] HEMPUKOCHOBEHHOCTH JIMYHOCTH, JTHX YYacCTHUKOB, 0€3 Yero
HEBO3MO)KHO HEOOXOIMMOTO CTallMOHAPHOE JKCIepTHOE obcnenoBanue. Ecim xe
MOJIO3PEBACMbIi M OOBHHSEMBIM HAaXOAATCS TMOJ CTpaxed — cyaeOHOro
CaHKIMOHUPOBaHUS HE TpelyeTcsi, JOCTATOYHO IMOCTAHOBIICHUS CIEIOBATENs O
Ha3HAUYCHUU SKCIIEPTU3BIL.

Cy1miecTBeHHOE YTOUHEHUE CyeOHOM MPOLIeIyphl pa3peIIeHus ’TOT0 BOMpoca

BHeC Konctutyuunonssiii cyn PO ceoum onpenenennem ot 8 mroHa 2004 . Cyn
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yKa3aJl, YTO YIIOMSIHYThIE BBILIE HOPMbI HE MPEANOJIATAOT IIpaBa Cya NPUHUMATH
penieHue 0e3 npeacTaBieHuss 0OBUHSAEMOMY U (MJIM) €T0 3aIlIUTHUKY BO3MOKHOCTH

V3JI0KHTH CBOIO MO3UIIUIO [0 PACCMATPHBAEMOMY BOIIPOCY .

§3. YuacTHukHM 3KkcnepTu3bl. Buabl akcneprus.

HeobxonuMbpIM y4aCTHUKOM SKCIIEPTH3BI sBisieTcst skcnept. CornacHo cT. 57
VIIK okcnepr, 5T0 Juio, o0Najamomiee CrelyalibHbIMU  TMO3HAHUSIMH U
HAa3HAYEHHOE B NOpsake, ycraHoBiaeHHOM YIIK, mis mpon3BoacTBa skcnepTusbl U
naun 3akmodeHus. [IpodeccrnonanbHOE W MpoIECCyallbHOE 3HAYEHUE MOHATHUS
«QKCIIEPT» HE COBIAJAIOT: COTPYIHHUK SKCIEPTHOIO YUYPEKICHHS, UMEHYEMBIN
AKCHEPTOM 10 3aHUMAEeMOMN UM JIOJXKHOCTH, CTAHET 3KCIIEPTOM B IPOLIECCYaTbHOM
CMBICJI€ JIMIIIb TTOCJI€ TOTO, KaK eMy OyJeT MOPYy4YeHO MPOBEICHHUE IKCIIEPTUHI.

DKCHepThl COCTOST Ha CIIyk0€ B TOCYIapCTBEHHBIX M HErOCYAapCTBEHHBIX
yupexaeHusx. K nmepBeiM OTHOCATCS SKCHepTHbIE yupexaeHus MIO PO, MB/]
PO, ®Cb PO, I'TK PO, corpynHuKM KOTOpbIX MMeHyrTcs B cT. 195 VIIK
rOCyJapCTBEHHBIMH CyeOHBIMH  3KcniepTamMu. (COOTBETCTBEHHO COTPYIHHUKHU
HETOCYJAPCTBEHHBIX YUPEKJICHUW — OTO MHbIE DOKCHEPThl M3 YHCIA JIML,
o0nafarolmux CcHeuualbHbIMM  3HaHUSIMHU. (CornacHO 3aKOHY  CII€JOBaTelNb
(mo3HaBaTeb, NPOKYPOP, Cyl) Ha3HAUasl SKCIEPTU3Y BCTYMAET B OTHOIIEHUS, HE C
JKCHEPTOM, @ C OKCHEPTHBIMHU YUpPEeXACHUSIMU. VIMEHHO pPyKOBOAMUTEIIO
AKCHEPTHOTO YUPEKJICHUSA CIIEIOBATENb [JIi HWCIOJHEHUS HAIpAaBISIET CBOE
NOCTAHOBJICHHE O HA3HAYECHUM SKCIEPTU3bl U MPUIIOKEHHBIE K HEMY MaTepUalibl.
[TonyynB NOCTAHOBJIEHHUE PYKOBOAMUTENL MOPYYAET MIPOU3BOJCTBO SKCIEPTHU3BI
KOHKPETHOMY JKCHEpPTy (TPyIIe SKCIEPTOB) U YBEIOMIISIET 00 3TOM CIieoBaTesl.
Ecnn sxcnieprr3a npou3BOAUTCS B HETOCYJAPCTBEHHOM JKCIIEPTHOM YUPEXKIACHUU
PYKOBOIMTEND, IOMUMO 3TOTO, Pa3bACHSIET SKCIIEPTY €r0 MpaBa U OTBETCTBEHHOCTD
mo ct. 307 u 310 YK P® (B rocynapCTBEHHOM 3KCIIEPTHOM YUPEKJECHHUH TaKoe

Pa3bACHCHUC — HU3JIMIIHEC, T.K. pC4b UACT O HpO(l)eCCI/IOHaJ'IaX, XOpoHo 3HAKOIIUX

"Poccuiickas razera, 22 uronsg 2004 1.
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CBOM OOSI3aHHOCTH M OTBETCTBEHHOCTbH). DKCIIEPTH3a MOXET ObITh MOpydyeHa
CHELMAIUCTY, HE paboTaroleMy B OKCIEPTHOM YUPEXKJIEHUU («UaCTHOMY
JKCIEpTY»). B 3TOM ciyyae BpydaeT eMy NOCTAaHOBIIEHHE M Pa3bsCHSET MpaBa U
OTBETCTBEHHOCTH clieioBareinb (4. 4 ¢T. 199).

Takum o0Opa3zoM MexIy JHUIIOM, HA3HAUYABIIUM SKCIEPTHU3Y, U PYKOBOJIUTEIEM
AKCIEPTHOIO  YYPEXKJIECHHUS  BO3HHMKAIOT  OINpPEACJICHHbIE  MPAaBOOTHOUIEHUSI.
PykoBomuTenb ~ 3KCIEPTHOTO  yUpEKIACHHUS, paccMOTpeB [OJyYEHHOE
NOCTAaHOBJICHHE U NPUJIOKEHHBIE K HEMY MaTepuaJbl, BIPaBe, B COOTBETCTBUHU C Y.
3 ct. 195, Bo3BparuTh ux 0€3 UCHOIHEHMS B CIydyae, KOTAAa B YUPEXKICHUU HET
HKCIEPTa HYKHOM CHELMAIbHOCTH, JINOO CTIelUaIbHBIX YCIOBHUH, 17151 IPOBEACHMUS
UCCJEeI0BaHUN (OTCYTCTBYET COOTBETCTBYIOIIEE HSKCHEPTHOE 000pYIOBaHUE,
Hay4HO 000CHOBaHHAas METOJMKa uccienoBanus). Ho mociue Toro, kak npoBeacHue
AKCIEPTU3bl TOPYUYEHO ONPEICICHHOMY JKCHEPTy WM TpyMIe HSKCIEepPTOB,
CyObEKTOM MPaBOOTHOILIEHU CO CIIEIOBATEIEM CTAHOBUTCS SKCIIEPT.

He3aBucuMo OT TOro npoBOAMTCS JIM SKCIEPTH3a B HIKCIIEPTHOM YUPEKACHUU
WIM «YaCTHBIM» OJKCIIEPTOM, OJKCHEPT O0O0JaJaeT CaMOCTOSITENIbHOCTBIO H
HE3aBUCUMOCTBIO B pa3pelICHUU MOCTABJICHHBIX MEPE] HUM BOIPOCOB, YEMY HE
MEIIaeT OTMEYEHHOE paHee €ro TECHOE B3aUMOJECHCTBHE C  OpPraHoM
paccinenoBaHus. ITOT MOMEHT CIIEIHAIBHO NTOAUepKHYT B cT. 7 @3 ot 31.05.01 r:
HKCHEPT HE MOKET HAXOAUTHCS B KAaKOU-TMO0 3aBUCMMOCTH OT OpraHa WM JIUIa,
HA3HAYMBUIETO 3KCIEPTU3Y, CTOPOH M JIPYTUX JIHUI, 3aUHTEPECOBAHHBIX B HCXOE
nena. He nomyckaercs BO3IEHCTBHE HA JIKCHEPTA CO CTOPOHBI CyNEH, OpraHoB
pacciieioBaHus, IPOKypOpPOB U BCEX APYTUX OPraHOB M JIUI[ B LIESAX MOTYYEHMS
3aKJIIOYEHHUST B UX HHTEpecax. ODKCHepT JaeT 3aKilo4YeHHE, OCHOBBIBASICh Ha
pe3yapTarax IMpPOBEACHHBIX HCCIENOBaHWWA, B COOTBETCTBUM CO CBOUMH
CHenuaIbHbIMU 3HAHUSIMHU.

Jist obecrnieyeHuss 0OObEKTUBHOCTU 3KCHEPTU3BI YTOJOBHO-NPOIECCYATbHBIN
3aKOH HAJIENSeT SKCIepTa JOCTAaTOYHO MIMPOKMMHU IpaBaMH, BKJIOYas IPaBO
XO/IaTaliCTBOBaTh O TPEJACTABICHUU €My JOMOJHUTENIbHBIX MaTepuasos,

H€O6XOI[I/IMBIX AJL gady 3aKIIIOUYCHHA, TIPUBJICUYCHHUM K OJOKCIICPTU3C OPYIUX
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AKCIEPTOB, Y4aCTBOBATh C pa3pelICHUs] OpraHa paccie0BaHUs B IPOIECCYaTbHBIX
nevctBusx (4. 3 cr. 57 VIIK). OH Takxke HMEET MNpaBO Ha SKCHEPTHYIO
WHUIIMATHUBY, T.€. HA YCTAHOBJIEHUE OOCTOSTENLCTBA, MO MOBOAY KOTOPOTO BOIPOC
nepe HUM He MOCTaBJIeH, HO KOTOPO€ UMEET OTHOILIEHHE K MPEAMETY SKCIEPTHOTO
HCCIICIOBaHUS.

[Ipu npoBeneHnn SKcrepTu3bl (HO HE MPU COCTABJICHUU 3aKJIIOUEHUSI) BIIPABE
PUCYTCTBOBATh CJIEAOBATEIb M IMOJIy4aTh Pa3bsICHEHUE HSKCIEpTa IO MOBOIY
MPOU3BOAUMBIX UM JIeUCTBUI (CT. 197). DT0O maeT ciiemoBaTeato BO3MOKHOCTh, HE
MBITAsACh CKJIOHUTH JKCIIEpTa K Jlade «HYKHOTO» 3aKIIOUeHHs, oOpaliarh ero
BHHMaHHE Ha UMEIOIIeeCs OTCTYIUICHHS OT TPeOOBaHUH MPOIIECCYyaIbHOTO 3aKOHA
0 BCECTOPOHHOCTHU U OOBEKTUBHOCTH HCCJICIOBAHMUS.

IIpy mpoBeneHMU SKCIEPTU3bI, C pa3pelIeHUsl CJeN0BaTeNs, BIIpaBe
MPUCYTCTBOBAaTh U J1aBaTh OOBSICHEHHS HKCIEPTY MOI03PEBAEMBIN, OOBUHSIEMBbINH,
ero 3aiuTHUK. OOBIYHO OHU MPUCYTCTBYIOT MPU OYXTAITEPCKUX, IKOHOMUUYECKUX
U JPYyTHX DOKCIEPTHU3aX, CBSI3aHHBIX C AaHAJIU30M JACATEIIBHOCTH JTUX JIHII.
[IpucyTcTBHE MAHHBIX JIUIL JIa€T DKCIEPTY BO3ZMOXHOCTh y4€CTh MX OOBSICHEHMUS,
yTO0 OOecreurnBaeT OOBEKTHBHBIN XapakTep 3aKIodeHUs 3kcnepra. HaoOopor,
MPOBEJICHUE COOTBETCTBYIOIIEH SKCHEPTU3bl B OTCYTCTBHUE DJTHUX JIHUI[ MOXKET
MOPOJUTH OJJHOCTOPOHHOCTh M HEOOBEKTUBHOCTH 3akitoueHus. Ho, mpucyrcrBys
MpU SKCTIEPTU3E, OHU HE JOJDKHBI BMENIMBATHCA B XOJ MCCJICAOBAHUS M MeEIIaTh
skcrepty (ct. 24 @3 ot 31.05.01).

3aKkoH pEnIaMEHTUPYET NPOBEACHUE OKCIEPTU3bl PA3IUYHBIX BHUJOB, a
mpoleccyaibHas Hayka U KPUMHUHAIMCTHKA KIACCUDUITUPYIOT UX MO Pa3IuIHBIM
OCHOBaHMSIM.

KpuMuHanucTuke M3BECTHO JIEJIEHUE COBPEMEHHBIX AKCIEPTU3 Ha KJIACCHI (a
BHYTPH KJIACCOB Ha POBI M BUJIBI) 110 OOBEKTAaM MCCIICIOBAHMS, B COBOKYITHOCTH C
pelIaeMbIMK DKCIEPTU30i 3aga4amMu’. TaKOBbI KPUMUHAIUCTUYECKUE DKCIIEPTH3EL,
AKCIIEPTU3bl BEIIECTB U MAaTEpPUAJIOB, MOYBOBEIUYECKHE, MHUIIEBBIX MPOIYKTOB M
HAIllUTKOB,  CyleOHO-OMOJIOTHYECKHE,  CYA€OHO-MEIUIIMHCKUE,  ICUXOJIOTO-

'Cm. Poccunckas E.P. Kommenrapuii k ®enepanbHoMy 3akoHy «O TOCYIapCTBEHHOM CyneOHO-3KCIIEPTHON
nesitenbHOCTH B Poccutickoit @eneparum» M.: FOpucr, 2002 C. 107, 117.
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IICUXUATPUYECKUE, 3KOHOMHYECKUE, MHKEHEPHO-TEXHOJIOIMYECKUE, WHKEHEPHO-
TEXHUYECKUE, IKOJIOTUYECKHE, NHKEHEPHO-TPAHCIIOPTHBIE, HCKYCCTBOBETUECKHE.

B mpoueccyaabHOM acnekTe BCe 3KCHEPTHU3bl KIACCU(DUIMPYIOTCSA: a) IO
BPEMEHU ITPOBENICHHUS - HAa IPOBOJUMBIE BIIEPBBIE, JOTIOIHUTEIBHBIE U TOBTOPHBIE;
0) 1o CyObEKTY IPOBEJICHUS - HA €IMHOJIMYHbIE, KOMUCCUOHHBIE U KOMILIEKCHBIE.

JonosHuTeabHAs IKcnepTu3a conmacHo 4. 1 ct. 207 VIIK na3naudaercs B
cllydasx, KOrja 3akJIIOueHUE HKCIepTa MPU3HAETCS CIEel0BaTeIeM HEI0CTaTOYyHO
SICHBIM WJIM HEMOJIHBIM, a TaKXe, KOIrJla y ClIeoBaTesisi BO3HUKAIOT HOBBIE BOIIPOCHI
B OTHOIIECHHM DPAHEE HCCIEIOBAaHHBIX OOcTOATENbCTB. Hemocrarounas sICHOCTB
3aKJIIOYEHMSI TPOSIBISIETCST B TOM, YTO 3KCIEPT YNOTPEOMS B HEM TEPMUHBI, HE
MOJJAIOIMECS OJHO3HAYHOW TpPaKTOBKE (HAallpUMEp,  HEYETKO OIlpenesieHa
JIOKaNHU3alusl TEJIECHBIX IOBPEXKACHUI, WX BHJ, pa3sMmepbl M T.II.). HemosnHora
3aKJIIOUYEHHUS — 3TO HEUCCIIEIOBAHUE SKCIIEPTOM JIUIIb YACTH MPEACTABICHHBIX EMY
00BEKTOB, OCTaBJIeHHE 0€3 OTBETAa YacTH BompocoB. HoBble BOMPOCHI MOTYT OBITh
IOCTABJIEHBI NT€PEJl FKCIIEPTOM B MOPSIIKE JOMOIHUTEIBHON IKCIIEPTU3bI, €CIIN OHU
KacaroTcsi 00bEKTOB, KOTOPBIE AKCIIEPT yKE MCCIIE0Ba B IEPBUYHON SKCIIEPTHU3E.
Ecnu xe peub uaeT o0 HOBOM 0ObEKTE — I0JKHA ObITh Ha3HAYEHAa CaMOCTOSITeIbHAs
HEepBUYHAs SKCIIEPTHU3A.

Ha3naueHue [OMOJHUTENBHOM 3KCHEPTU3bl HE  CBUAETEIBCTBYET 00
OLIMOOYHOCTH WJIM COMHUTENBHOCTU NMepBUYHOM. [loaTOMY ee mpoBereHre MOXKET
OBITh TOPYYEHO KaK TOMY K€, TaK U APYrOMY SKCIIEPTY.

IHoBTOpHAast 3kcnepTH3a, comtacHo 4. 2 ¢T. 207 YIIK Ha3Hauaercs B ciryyasx
BO3HUKHOBEHMSI Yy CJeloBaTreiasi COMHEHUH B OOOCHOBAHHOCTH 3aKJIIOUEHMS
AKCIIEpPTa WM HAJU4YMsl MPOTHUBOPEUMI B BBIBOJAX dKcrepra. Takue COMHEHHUS
MOTYT BO3HUKHYTh 10 Pa3HbIM IPUYMHAM: @) BCIEACTBHE IPUMEHEHUS SKCIIEPTOM
HeHa/exameil (ycrapeBuieil) MeToaukd; O) HapylIeHHUs MPOLECCYalbHOIO
MOpsJIKA HA3HAUYECHUSI M MPOBEIAEHUS SKCIEPTU3bl, OTCYTCTBUS MOCTAHOBJIEHUS O
Ha3HAYEHUU IKCIEPTU3BI, MPOBEICHUE HUCCIEAOBAHUI 3KCIEPTOM, IMOIJIEKABIIEM
OTBOJY, JIMOO HE oOnafarolUM HaJyIekallel kBaaudukaiyei, Heo00CHOBaAaHHOE

OTKJIOHEHUE XOJAaTaliCTB OOBHHSIEMOr0 M T.I.); B) TPOTUBOPEUUN MEXKIY
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3aKJIFOYEHHEM JKCIIEpTa M JPYTMMU JI0Ka3aTelIbCTBAMH, UMEIOIIUMHUCS B JIEJE, B
TOM 4YHUCJE, 3aKIOYEHUSAM JApyrux 3KkcneproB. COMHEHUS B IPaBUIBHOCTH
3aKJIIOYEHHUS MOTYT OBITh MOPOXKAEHBI M BHYTPEHHEH MPOTUBOPEUYHUBOCTHIO
3aKJIIOYEHMsI, KOTJa BBIBOJBI OSKCIIepTa MPOTHUBOPEUMBHI caMHU 1O  ceOe,
MIPOTUBOpEYAT OOCTOATENHCTBAM, BBISIBIEHHBIM IpPU HUCCIEIOBAHUU OOBEKTOB,
100 HE MOIATBEPKAAIOTCS UMHU. Bece 3T 00CTOSTENbCTBA BHI3BIBAIOT COMHEHHUS B
IPABUWJIBHOCTH 3aKJIIOYECHUS, MOAPBIBAIOT JOKA3aTEIbCTBEHHOE 3HAYEHHUE BBIBOJIOB
skcriepra. [loaToMy MOBTOpHAs 3KCIEpTU3a MOpydaeTcs ApyroMmy skcreptTy. [Ipu
Ha3HAYEHUU TOBTOPHOM OKCIEPTHU3bl CIIEAOBATENh B CBOEM ITOCTAHOBJICHHUU
JOJKEH yKa3aTb Ha 0OCTOSATEIbCTBA, BHI3BABILNE COMHEHHUSI B 00OOCHOBAaHHOCTU U
IIPAaBWJIBHOCTH 3aKJIIOYEHUS NEPBUYHOM »HKcnepTr3bl. OmHAKO HaIW4Me ABYX
NPOTUBOPEUMBBIX 3aKIIOUYEHUIl D3KCIEPTOB caMo Mo cebe He 0oO0sA3bIBaeT
CJIEIOBATENS HA3HAYATh MOBTOPHYIO AKCIEPTU3Y: OH BIPAaBE MPU3HATH OJHO U3 HUX
000CHOBaHHBIM, MOTUBUPOBAHHO, OTBEPTHYB JpyTHeE.

Komuccnonnasi s3xkcneprusa Brepsbie perameHtupoBada B YIIK P®, xots
HEpPEAKO IpoBoauiack Ha mnpaktuke u panee. CormacHo cr. 200 VYIIK »st0
JKCIIEpTH3a, IPpOBOAMMAs HE MEHee, YeM [JByMsA OKCIEPTaMHU  OIHOM
cnenuanbHOCTH. CMBICT KOMHUCCHOHHOM 3KCIEpPTU3bl B TOM, YTO OObEIUHEHHE
YCUJIMIM HECKOJIIBKUX OJHONPO(MIBHBIX 3KCIEPTOB MOBBICUT OOOCHOBAaHHOCTH U
apryMEHTUPOBAaHHOCTh MX 3aKJIIOYEHHMS] W OTUM CHU3UT PHUCK OIIMOKH IpH
MPOBEJIEHUU 3KCHEPTU3bl, 0oJiee BEPOSTHOM NpH €IMHONMYHOM 3KcrepTuse. B
COOTBETCTBMM cO CT. 52 OcHOB 3akoHogarenbctBa PD 00 oxpaHe 310pOBbs
Cy/1IeOHO-IICUXUATPUUYECKUE OKCIEPTU3bl JKUBBIX JIUI[ HPOU3BOAITCS CyAEOHO-
NICUXUATPUYECKUMHU DKCHEPTHBIMM KOMMCCHUSIMM B COCTaBE€ HE MEHEE Tpex
IICUXUATPOB. TPaJWLIMOHHO KOMHMCCHOHHO MPOBOIATCS W JPYTHM€ SKCIIEPTU3bI
(HarpuMep O MPECTYNHOW XalaTHOCTH MEIUIMHCKUX PAaOOTHHUKOB, O HAPYIIECHUU
NpaBWi TOJETOB HA BO3AYIIHOM TpPAaHCHOPTE, MOBIEKIIMM aBapuil U T.IL.).
Cornmacro 4. 2 cr. 200 YIIK xoMHCCHOHHBIN XapakTep CyAeOHON HSKCIEePTHU3BI
ONpEeNsIeTcsl OpraHoM WM JIMIOM, €€ Ha3HAYMBIIMM, JIMOO PYKOBOAUTEIEM

roCyJapCTBEHHOIO CyJAe€0HO-3KCIIEPTHOrO yupexkaeHus. 1 B ToM u B Jpyrom
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Clly4ae OCHOBAaHHMEM PEIICHUS O CO3aHUU KOMHCCHUU SKCIIEPTOB OyIET CIOXKHBINA U
OTBETCTBEHHBIH XapaKTep BOIPOCOB, MOCTABJICHHBIX MEPE/ SKCIEPTOM, OONIbILIOM
00BbEeM AKCTIEPTHOTO 3aJaHusl.

KoJieKTUBHBIN XapaKTep SKCIEPTHOIO UCCIIEI0BAaHUS CO31AET ONPECIICHHbIE
npoOsieMbl, KOTOpbIE HE BO3HUKAIOT MPU E€IUHOJIMYHON 3KCHEPTU3E: MPOOIEMbI
opraHu3anuu paboThl KOMUCCHUU M MPOOJIEeMbl OOECIEUEHUs] HE3aBUCUMOCTU U
CaMOCTOATENLHOCTU KaXJIOro fKkcrepra. llepBas W3 HUX pemiaeTrcs TEeM, 4TO
PYKOBOJIUTEIb JKCHEPTHOTO YUYPEXKJICHHUS Ha3HA4YaeT OJHOTO M3 JKCIEPTOB
HKCIIEPTOM-OpPraHU3aTOPOM, HE HAJEJIEHHBIM JOMNOJHUTEIbHBIMA 3KCHEPTHBIMU
(GYHKUMSIMM, HO TPHU3BAHHOTO OCYILIECTBIATh OPraHU3allMOHHOE PYKOBOJICTBO
paboroit komuccuu (ct. 21 @3 or 31.05.01). [Ipobrmema camMOCTOSTEIBLHOCTU
Ka)KJIOT0 3KCIIEPTa, BXOMSILETO B COCTAB KOMHUCCHHU, Pa3peliaeTcs CIEAYIOIIMMHU
HOPMATUBHBIMU  MPEANHUCAHUSMU:  «KaXIbIA  OKCIEPT  HE3aBUCUMO U
CaMOCTOATENIbHO MPOBOAMUT HCCIIEJOBAHUE, OLICHUBAET PE3YyJIbTaThl, MOIYYEHHBIE
UM JIUYHO U APYTHMMH SKCIEpTamMu, U (OpMyIHpyeT CBOM BBIBOABI B Ipeleax
CBOMX crenraibHbIX 3HaHu» (cT. 21 @3 ot 31.05.01). «B ciayyae BO3HUKHOBEHUS
Pa3HOINIACUI KaXKIbId U3 SKCIIEPTOB. .. JAET OTAEIBHOE 3aKJIFOUEHHUE 110 BOIIPOCaM,
BbI3BaBIIUM pazHomiacus» (4. 2 cr. 200 VIIK). B mnocnennem ciydae
KOMHCCHOHHAsl JKCIEpTH3a (PaKTUYECKH pacnagaeTcsi Ha CEpPUI0 MCCIEIOBaHUM,
IIPOBOAMMBIX KaKJIbIM SKCIIEPTOM, U 3aBEPIIAIOIIMMUCS €T0 K€ 3aKII0UYEHUEM, T.€.
B ONPEICIICHHOW MEpE OHA YTPauuBaeT CBOM KOMMCCHUOHHBIM xapakrep. I[Ipu
COMIACHUU JKCIEPTOB MEXJYy CO0O0W (4TO BMIOJHE BEPOSTHO, T.K. OHU OOJIAAIOT
3HAaHUSMHU B OO0mIel 001acTH), KCIEPThl COCTABISIOT U TOAMKMCHIBAIOT OOIIEe
3akitoueHre. COOTBETCTBEHHO JTOMY MPABOOTHOLICHHS CJIEAI0BaTEeNsl MOTYT
CKJIJbIBATBECA KaK C S3KCIIEPTOM-OPraHU3aTOPOM, TaK U € KaXKJbIM 3KCIEPTOM,
BXOJISIIIIUM B KOMHUCCHIO.

KomiuiekcHast  3kcmeprM3a  IpelacTaBisieT  coOOM  pa3HOBUIHOCTH
KOMHCCHOHHOM, HO C TE€M CYUIECTBEHHBIM OTIMYHMEM, YTO B HEH Y4YacTBYIOT
SKCIEPTHI pasHBIX crenuanbHocTei (4. 1 cr. 201 VIIK)'.

'HeKoTOphIE UCCIIENOBATENIN CIUTAKOT, YTO KOMILIEKCHYIO SKCIIEPTH3Y MOYKET IIPOBOIUTE OIUH JKCIIEPT,
obanaromuii Mo3HAHUAMH B pa3HbIx oonactsax (cMm. CenmuanoB H.A. CiopHbIe BOPOCHI CyneOHON dKCIIEPTU3HI //
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B omnuunu ot ogHONMpOo(UIBHON, Takas 3KCIEepTHU3a CO3/aeT BO3MOXHOCTD
IIyTEM WHTErPalli{ Pa3IMYHBbIX CHELUATIbHBIX 3HAHUN PACUIMPUTH IOJIE 3PECHMS
SKCIEPTOB U YCTAHABIMBAThb OOCTOATENBCTBA, HEAOCTYIHBIE J3KCHepTy (Wiu
sKcepTam) onHoro npoduis. B To xe Bpemsi, Oynyun KOMUCCHOHHOM, OHa Oojee
yOenuTenbHO pa3pelaeT MOCTaBICHHbIE IE€pPEeN HEI CIOKHBIE BONPOCHL. B
MPaKTUKE YTBEPAWIUCh U JIOKAa3aldd CBOKO 3(PQPEKTUBHOCTb TaKUE BHJIbI
KOMIUIEKCHOM ~ 3KCHEPTU3bl, KaK  MEIUKO-KpUMUHAJIMCTUYECKasA,  MEIUKO-
IICUXMATPUYECKAs, MEIarOruKO-TICUXOJIOTMYECKasi, IICMXOJIOr0-TIICUXMaTpUdecKas '
U ApyTHE.

[Ipu npoBeneHUU KOMIUIEKCHOM SKCHEPTU3bI COXPAHSIOTCA U MPUOOPETAIOT
Oosee OCTphI XapakTep OTMEUYEHHBIE BBIIIE MPOOJEMbl WHTErPALMHU 3HAHHM
pa3HbIX 3KCHEPTOB. B cilydyae, ecnu BBIBOABI 3KCHEPTAa OJHOW CIEHHAIBHOCTU
0a3upyloTCs Ha BBIBOAAX DKCHEpPTa APYroi CHeruaibHOCTH — NEPBBIM IKCIEPT KaK
OBl TOBEpSAETCS BTOPOMY, AlPUOPH OLICHMBAsI €r0 3aKJIIOYEHHE KaK JOCTOBEPHOE,
XOTSl OHO MOXKET OKAa3aThCsl OLIMOOYHBIM. A 3TO BPsiJ JIU COOTBETCTBYET MPUHLIUITY
CaMOCTOATENILHOCTH U JIMYHOM OTBETCTBEHHOCTH OJKCIIEpTa 3a JAaHOE WM
3aKJII0YeHHe, TeM OoJjiee, UTO B (PYHKIIMU SKCIIEPTa HE BXOJUT OLIEHKA 3aKIIOYEHHH
JPYTHX SKCIEPTOB.

OTy TpPYyOHOCTb 3aKOHOAATENb CTPEMUTCS IPEOAONIETh CBOEOOPA3ZHBIM
pa3apoOieHneM KOMIUIEKCHOM SKCIEPTU3bl Ha OTAENbHBIE 3eMeHThl. COIvIacHO 4.
2 ct. 201 VIIK «B 3aKJIFOUEHHH DKCIIEPTOB. .. YKa3bIBAKOTCA KAKUE UCCIECAOBAHUS U
B KakoM OObEME IMPOBENI KaXJbld JKCIEPT..., Kakue (PakThl OH yCTAaHOBWI U K
KakuM BbIBOAaM npumen. Kaxaplii 3KcnepT... MOANUCHIBAET Ty 4acTb
3aKJIIOUEHHUS, KOTOpas COJAEPKUT ONUCAHUE MPOBEICHHBIX MM MCCIIEIOBAHUN U
HECEeT 3a Hee OTBETCTBEHHOCTHh». HeTpynHO 3aMeTuTh, YTO B Takoil OOpHCOBKE

3aKJIFOYEHUE KOMILIEKCHOM OKCIICPTU3bI pacCragacTCsad Ha HCCKOJIBKO OTICJIbHBIX

Conmanuctuyeckast 3akOHHOCTb, 1978 Ne 5). C TakuM npencTaBiIeHreM TPYAHO COIIACUTHCS, T.K. TIPaBOBast
perIaMeHTaIys KOMIUIEKCHOH SKCIIEPTU3BI ONPEAEIAETCS HEOOXOMMMOCTBIO COTTIACOBAHUS MEXKIY COOOM
HCCIIEI0BATENLCKON ISSITEBHOCTH U BBIBO/IOB HECKOJIBKHUX KCIIEPTOB, 00J1a/1a0IINX HE3aBUCUMOCTBIO U
CaMOCTOATENLHOCTBI0. DTa IpoliieMa OTCYTCTBYET, KOT/a NCCIIeJOBAaHNE TPOM3BOIUT U 3aKJIIOYEHUE AAET OJUH
9KCIIEPT.

"Bepxosusiit Cyn PO cuuraer HEOOXOMMMBIM HA3HAYEHHUE TAKON SKCIIEPTU3BI IS PELICHHS BOIPOCA O HAIMYHHU U
OTCYTCTBUH Y HECOBEPIIIEHHOJIETHETO OTCTaBaHUSA B icuxmueckoM pa3sutuu (Cm. bromerens BC PO, 2000 Ne 4. C.
10)
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3aKJIFOUCHUI, B HEM OTCYTCTBYET CHHTE3UPYIOIIasi YacTh, IPEICTABIISIONIast OO0
oO1Tui BBIBOJ, K KOTOPOMY MPHUIIUIA SKCIIEPThI PA3HBIX CIIEIIMAIBHOCTEH.

VYKa3zaHHBIA HENOCTAaTOK 3aKOHOAATENb IombITaics mnpeononets B O3 ot
31.05.01. B 4. 2 ct. 23 3aKk0OH YCTAaHABIMBAET, YTO «OOUIUH BBHIBOJ JENAIOT
AKCIIEPTHI, KOMIIETEHTHBIE B OLICHKE TOJIYYEHHBIX PE3yabTaToB U (hOPMYIUPOBAHUHN
JAHHOTO  BBIBOJI@». JlaHHOE  3aKOHOMOJOXKEHHE TMPEACTaBIsECTCS  BeChMa
CYILIECTBEHHBIM, T.K. COXPAHSET HE3aBUCUMOCTbh U CaMOCTOSITEIbHOCTD DKCIIEPTa U
OCBOOOXKJIa€T €ro OT HEOOXOJUMOCTH MPUHUMATh Ha BEPy 3aKIIOYEHUE JIPYroro
skcnepra. JIeHCTBUTENIBHO B CIy4dasx NPOBEICHHUS KOMIUIEKCHOM JKCIEPTU3bI C
y4aCTHUEM HKCIIEPTOB PA3HBIX CIEIHUAIBLHOCTEW, HO paCIoiararolux 3HAHUSIMU B
CMEXKHBIX O0JacTAX, MOJOOHBIX KOJUIM3MN HE BO3HHUKACT. Takoe ITOJI0KCHHUE
CKJIAIBIBACTCSI, HAPUMED, TPU MPOBEACHUH CYIeOHO-METUITMHCKON IKCTIEPTU3HI, B
KOTOPOM HapsIy C SKCHEPTOM - CYI€OHBIM MEAMKOM, YYacCTBYIOT THHEKOJIOT,
TEpareBT, TUCTOJIOT U JPYTUe MPEICTABUTEIN Pa3HbIX HANPaBICHUNA MEIUIIUHCKON
HayKd. DTO ke HaOIronaercs Mpu MEIUKO-TICUXHATPUYECKUX SKCIIEPTU3axX, KOTaa
UCCJICIOBaHUS MTPOU3BOJISAT BpauM, 00Jiajaroiue o0mMUMH MO3HAHUSIMU B 00JIacTH
COMAaTHMYECKUX U TMCHUXMATPUYECKUX HAPYIICHWI, a Takke IMpU MEIUKO-
KPUMHUHAJMCTUYECKUX IKCIEPTHU3aX, KOTJa 00a 3KCIepTa MPOILIHM MOATOTOBKY B
CMEXHBIX OTpaciiax 3HaHus. Takke U MpU MPOBEACHUU JPYTUX KOMIUIEKCHBIX
DKCMIEPTH3 TMPEACTABUTENN PA3JIUYHBIX OTpacieil 3HaHUS MOTYT oO0JagaTh
3HAHUSMH B CMEXKHBIX OOJacTAX, TMO3BOJISIIOIIMMH WM COCTaBUTh oOOIIee
3aKJIFOUYEHHE.

C yd4eroM CKa3aHHOTO MHTErpalus 3HAHUS  DKCOEPTOB  Pa3HbBIX
CIIEUAIBHOCTEH B 3aKJIFOUCHMH KOMIUIEKCHOW JKCIEPTU3bl MOXKET HWMETh
paznu4Hyo GhopMmy:

1. 3akirodueHHe SKCIEPTOB BKIIOYAET B Ce€O0sl PsJl BBIBOJOB OTAEIBHBIX
AKCIIEPTOB Ppa3HbIX 00JacTeil 3HAHUS, OCHOBAaHHbICE HA TIPOBEACHHBIX HUMU
WCCJICIOBAHUAX, MPU OTCYTCTBUM OOIIEro BHIBOJAA. Takoil BBIBOA JEJaeT cam
clieloBaresib, OIIGHWBAsi COBOKYIHOCTh OT/AEJIbHBIX BBIBOJOB, HW3JIOKEHHBIX B

3aKJIIIOYCHHH. COI[Gp)KaHI/IC HOI[O6HOFO 3aKIIIOYCHUSA HCITOCPCACTBCHHO BBLITCKACT
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u3 npuBeneHHo Boie 4. 2 ¢T. 201 YIIK. OHO B 3HaYUTEIBLHON MEPE yTpauuBaeT
KOMILJIEKCHBIN XapaKTep.

2. 3akJIIoueHuE JKCIEPTOB OXBATHIBAET JBA pPsija BHIBOJIOB: a) CIEIAHHBIX
DKCIIEPTaMH, HE  O00JaJaroNMX 3HAHUSAMH B CMEXKHBIX  OONacTIX |
MOJIMMCHIBAIOIIMNX «CBOKO» 4YacTh 3aKJIOYeHUs; O) clelaHHble »JKCIepTaMu,
oOnalaloIMMH MTO3HAHUSIMU B CMEXHBIX OONacTAX M (HOPMHUPYIOLIUMHU OOIIMA,
CUHTETUYECKUN BBIBOJ, OJIMUCHIBAEMBIN UMH. Takol BapuaHT MPETyCMOTPEH Y. 2
ct. 23 ®3 or 31.05.01. Ero ys3BumMoe MecTo — ocialleHue MpUHILINIA
CaMOCTOSITENIbHOCTH IKCIEepTa, NOO «eCIM OCHOBAHUEM OOIIETO BBIBOJA SIBIISIOTCS
(baKTbl, YCTAHOBJICHHBIC OJHUM WM HECKOJBLKHUMH SKCIIEPTaMU, 3TO JOJIKHO OBITH
yYKa3aHO B 3aKkitoueHun» (4. 2 ct. 23 @3).

3. 3akiroyeHue HSKCIEPTOB OCHOBAHO HA MPOMEKYTOUYHBIX BBIBOAAX
OTHENbHBIX OKCIIEPTOB, KOTOPbIE OLIEHUBAIOTCS BCEMHU OJKCHEpTaMH  Kak
JIOCTOBEPHBIC, TMOCKOJBKY OHM OOJaJal0T 3HAHUSMHM B CMEXHBIX oOmacTsax. C
Y4E€TOM 3TOT0 IKCHEPTHI B COCTOSIHUM COPMYIMPOBATH OOOCHOBAHHBIA OOLTUI
BBIBOJI 110 BOIIPOCAM, MOCTABJIEHHBIM Ha pa3pelleHue KOMIUIEKCHON 3KCIEPTHU3BbI.
Takolt Bujm 3akmiodeHHss OOOCHOBaH B OONbIle Mepe W HE OrpPaHHUYUBACT
CaMOCTOSITETIbHOCTH 3KCIEPTa B PEIICHUU MOCTABICHHBIX IMEPE] HUM BOIIPOCOB,
KaK B OIMCAHHOM BBIIIIE€ BApUAHTE.

Crennduka KOMITJIEKCHON 3KCTIEPTU3bl HAKJIAABIBACT OTIIEYATOK HA XapaKTep
B3aMMOOTHOIIICHUM CJe0BaTeNsl U 3KCHEPTOB. XOTA 3aKOH M MpeaycMaTpUBaeT
BBIJICJICHUE DJKCIIepTa-opraHu3aropa B JO00H KOMHCCUOHHOW, B T.4. M B
KOMITJIEKCHOM okcneptuze (4. 5 ct. 21 D3 or 31.05.01), Takas durypa B
KOMILJIEKCHOM DJKCHEepTU3€ MEHee IMOHATHA, MO0 pedyb HIET O HOCUTENIIX
CHEUUAIBHBIX TMO3HAHUM, COCTOSIIMX B Pa3HBIX SKCIEPTHBIX YUPEKICHUAX, a
MHOT/Ia BOOOIIIEe HE cOCTOSIIUX B HUX. C y4eTOM 3TOTO TPYAHOOCYIIECTBUMBIM JJIs
KOMIUIEKCHOM JKcrepTussl sABisieTcs mnonoxenue @3 or 31.05.01 o Tom, d4ro
OopraHu3alys W IPOHU3BOICTBO KOMHCCHOHHOW 3KCHEPTU3bI BO3JIAraeTcs Ha
PYKOBOIUTENST TOCYAAPCTBEHHOIO CyAEOHOIr0 3KCHEPTHOIO YUPEXKACHHS WM Ha

pYKOBOIMTENEH Takux yupexaeHud (4. 3 cr. 21). Dro co3maer curyanuio
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Hepa30epuxu (0COOCHHO KOrjja K TIPOBEIEHUI0 KOMIUIEKCHON OSKCIIEPTHU3bI
IIPUBJIEKAETCS HKCHEPT M3 HETOCYAAPCTBEHHOTO JKCIEPTHOTO YUPEKICHUS WIN
yacTHbI skcnept). I[lpakTuka pasBuBaercss 1o 0Oojee peadbHOMY MYTH:
OpPraHW3alMOHHYIO NIEATEIHHOCTH (B T.4. TOA0OP 3KCIEPTOB) W KOOPIUHAIUIO
OCYIIECTBIISIET CIIEI0BATEIb, HA3HAYUBIIUNA SKCIIEPTHU3Y.

HecMoTpst Ha TpyaqHOCTH TPOBEACHHMS, KOMILUICKCHBIE SKCHEPTU3bl HAXOASAT
JIOCTATOYHO IIMPOKOE MPUMEHEHHUE Ha MPAKTUKE U CIIOCOOCTBYIOT JIOCTOBEPHOMY
YCTAHOBJICHUIO CYIIIECTBEHHBIX OOCTOSTEILCTB JIea.

Tak, B HesATENbHOCTHM JABYX SKCHEPTHBIX YyupexaeHuid Camapsl — bropo
CyneOHO-MEIUIIMHCKON dSKcnepTn3bl MunzapaBa P® u nmabGoparopum cyneOHOM
skcnepTu3bl MuHrocta P®, cnoxwmiack MpakTUKA MNPOBEACHUS KOMILIEKCHBIX
MEIUKO-ONIUCTUYECKUX ~ OKCIepTU3 Ui MPOBEPKM  IMOKa3aHUW  JIUII,
MPUYMHUBIIKNX TOTEPIIEBIIMM OTHECTPEIbHbIE paHEHUs. OJKCHEepThl 00Jananu
HaJuIe)Kaled KBaU(pUKaUUen: SKCIEePT-KPUMUHAIUCT MMEN CTaXK SKCIEPTHOM
pabotel 34 roya U CrenuagbHY MOJATOTOBKY MO KPUMHHAIUCTHYECCKUM METOAaM
UCCJICIOBaHUS BEIICCTBEHHBIX JI0KA3aTEIbCTB, SKCIEPT- CY/IeOHBIA MEIUK — CTax
DKCIIEpTHOM paboThl 38 JleT W CHeNHaIbHYI0 IIOATOTOBKY II0 CyaeOHO-
MEIUIUHCKUM W KPUMHUHAUIMCTHYECKHUM METOJIAaM MCCIICIOBAHUS BEIIECTBEHHBIX
NIOKA3aTeNnbCTB. J[pyrve, NpUBICUEHHBIE K HCCIEAOBAHUSIM, 3KCIEPTHl TAaKKE
UMEJTN HA/JICXKAIIYIO CTICIIHATBHYIO MOATOTOBKY B CMEKHBIX 00JIaCTsIX 3HAHUH.

OcHOBaHMEM Ha3HAUYE€HUS OJHOW TaKOW KOMIUIEKCHOM  AKCIEPTHU3BI
MOCITYKWJIM  COMHEHUSI B  MPaBWIBHOCTH  OOBACHEHUH  OOBUHSIEMOTO,
yTBEPKAABIIEr0, YTO BBICTPEN B IMOTEPIEBIIyI0 (€10 ObLla MaThb OOBHUHSIEMOTO)
IIPOU3OIIIEIT CITYyYaiiHO, TIPH TMOMBITKE MOTEpHeBIIed 0ToOpaTh pykbe. OCHOBHBIMU
BOIIPOCAMHM, IIOCTABJICHHBIMH  TIE€pel  JKCIepTaMH, ObLIO  OINpeAcICHUE
BO3MOKHOCTH, JIUOO HEBO3MOXXHOCTH IPOM3BOJICTBA BBICTpETa OOBHHSIEMBIM ITPH
yKa3aHHbIX MM oOcrtositenbcTBax. lloHayany oOBunsiemblid K. yTBepxnan, 4to
MPOM3BEII B CBOK) Marb BBICTPENI M3 OXOTHHYBLETO PYXKbS B YHOp, KOTJAa OHA

HaxoawjiaCb B IIOJIOKCHHM CHAS, a 3aT€M CTall YTBCPIKIAATb, YTO OH IBITAJICA
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MMOKOHYUTH CaMOyOHICTBOM, MaTh, BUJISL 3TO, OPOCHIIACh OTHUMATh y HETO PYXKbeE,
Y B 3TOT MOMEHT IIPOM30LIEII BBICTPEN B MOJ0KEHUU ITOTEPIIEBLIEH CTOS.

I[To npyromy pemy oOBuHsieMbld K-B yTBepkaan, 4To BBICTpEN B
norteprnesuero C. mpousolien Ciay4yalHO, B TOT MOMEHT, KOIJla TOT MbITAJICS
0TOOpaTh y HEro pykbe, Aep>Kach 3a MPEIOXPAHUTEIbHYIO CKOOY CITyCKOBBIX
KproukoB. C. e yTBEpKAaj, YTO MOCIIE CCOPbl MEXK1y HUM U K-B Mpown3Bel B HETO
BBICTpEN yMmbIIIeHHO. B mokazanusax K-Ba u C. mpOTMBOpPEYMBO OCBEILAINCH
pacCTOAHUE MEXTY HUMHU U UX B3aUMOPACTION0KEHUE B MOMEHT BBICTpETA.

B o0eux crmydasix MeTOIMKa 3KCHEPTHOTO HCCIEIOBAaHUS COOTBETCTBOBAJIA
CHEIUAaIbHBIM 3HAHHUSAM O00€MX OJKCIEPTOB. OKCHEPTHl CaMu  OMpeessiiu
pacCTOAHUS, C KOTOPBIX IMPOBOAWIMCH BBICTPEIBI, MYTEM ASKCHEPUMEHTAIBHBIX
BBICTPEJIOB B TKaHb, COOTBETCTBYIOUIYK) TKAaHHU OAECKIbl MOTEPHEBIINX, H
COIOCTABJICHUS SKCIIEPUMEHTAIbHBIX MOBPEXKACHUN HA TKAHU, C MOBPEXKACHUSIMU
Ha oxexnae. OHM MCHOJIB30BAJM TAaKKE METOJ BOCCO3JAaHMUS CUTyallud, IpH
KOTOPO¥M TIPOM3O0LIEN BBICTPEIN, IMIyTEM JEMOHCTPAIlMU yYaCTHUKAMHU COOBITHS (2 B
cllyyae CMEpPTH TIOTEpIIEBIIEr0 — C Y4YacTHUEeM CTaTUCTa) HUX B3aUMHOTO
PAaCMOIOKEHUS, TOJOKEHUS OPYXKHS U T.I. PasinuHble, NpOAEMOHCTPUPOBAHHBIE
YYaCTHUKAMU BapUAHTBI, OHU COIIOCTABISIA C HAIIPABJICHUEM PAHEBOTO KaHaia, U
CO CJIEJaMM BBICTpPEJIA Ha OJEXKIE U Tene nocTpagaBmux. Ha aToil ocHOBE, a Takxke
C YYETOM JAPYTUX YCTAHOBJIECHHBIX UMHU OOCTOSTEIHCTB, (HOPMYIUPOBAJICS BBIBOJ
AKCIIEPTOB O TOM, COOTBETCTBOBAJIM JIM MOKa3aHUsI OOBUHIEMBIX M TOTEPIICBIIETO
pe3yJbraram MIPOBEAECHHBIX MCCIICIOBAHUM. [TpumeuarensHo, 4YTO
UCCJIEIOBATENIbCKUE YACTH 3aKIFOYCHUSI U BBIBOJIbI, CACIaHHbBIE dKCIIEpPTaMU, ObUIH
€AUHBIMU M TOANUCaHBl 000MMM dKcrmepramu. FEmie mo ogHomy Jeny B
aHAJIOTMYHOW KOMILJIEKCHOW 3KCIIEPTU3€ YUACTBOBAIN 4 3KCHEpTa — KPUMUHAIACTA
U OJUH OHKCHepT - cyneOHbld Memuk. MccnmemoBarenbckas 4acTh 3aKIIOUCHHS
pacnajajacb B 3TOM Ciy4ae Ha Oa/NIUCTUYECKOE, XUMUKO-OaJUIMCTHYECKOE,
CyneOHO-MEIUIIMHCKOe wuccleoBanue. [lo KakaoMy ©W3 HHX BBIBOABI OBLIH
MOANKMCAHbl COOTBETCTBYIOIIMMHU JKcnepramu. Ho Kpome TOro, HMMENOCh H

KOMIIZICKCHOC  MCCJICIOBAHHC, BbBIBOJAbI KOTOPOT'O, aHAJIOTUYHBLIC BbIBOAAM



165
MNPCAbIAYIINX SKCIICPTU3, TAKKS ObLTIH IMOAIIMCAaHBI ABYMS OKCIICPTAMHU — Cy,Z[e6HBIM

MCINKOM U KPUMHWHAJIHCTOM.

§4. IlpoueccyaJibHbIN MOPSAIOK HABHAYEHNS U NMPOBEACHUSA IKCIIEPTU3BL.
ObecneueHue nMpaB MO03peBaeMOro, 00BUHSIEMOI0, IOTEPIIEBIICTO U

CBHACTECIIA.

[Iponienypa Ha3zHayeHUs W TMPOBEACHUS IKCIEPTU3BI HA MPEABAPUTEIHLHOM
ClenCcTBUM OXBaThiBaeT, cortacHo YIIK P®, He Tombko pa3HOOOpa3HBIE MEpHI,
oOecreynBaroye ee HaIekallylo OpraHu3aluio U MPOBEIECHUE, HO U CUCTEMY
MpaB U OOS3aHHOCTEW JIMI, TMPUBJICKAEMbIX K MPOBEICHUIO JKCIEPTHU3BI.
OKcrepTupyeMble — TIOAO03PEBACMbIA, OOBWHSEMBIN, MOTEPIEBIINN, Oymydn
pPaBHOINPABHBIMU CTOPOHAMHM B TIpOIlECCe, a TaKKe CBUJIETENIb, KaK YYaCTHUK
nporiecca, HaJENSI0TCS ONPEACICHHBIMU MPaBaMu MPU MPOBEACHUU IKCIEPTHU3HI,
00ecCreynBarolMMU WX 3aKOHHbIE UHTEpechbl. COBOKYMHOCTh 3TUX MPENNUCAHUM
o0OpasyeT pa3BepHYTYI0 U MHOTOATAIIHYIO MPOIEAYPY Ha3HAYCHUS W MPOBEICHUS
skcnepTusbl. PaccMoTpuM ux Gosnee moapoOHoO.

1. BeisicHenue crienoBareneM AaHHbIX 00 skcrepte. [Ipexne, yeM mopy4yuTh
AKCIEPTHU3Y JIMIly, HE pabOTAIOIIEMY B 3KCHEPTHOM YUYPEXKIECHUHU, CJIEIOBATENb
coOMpaeT CBEIEHUS O CICNHAIBHOCTH ©  KOMIIETEHTHOCTH  OJKCIIEPTa,
YCTaHABJIMBAET OTHOIIICHHUE €r0 K 0OBUHSIEMOMY, ITO03PEBAEMOMY, MIOTEPIICBIIEMY,
a TakXKe MpoBepsieT - HeT Jin ocHoBaHuM Kk oTBOoAy (cT. 70 VIIK). Hanuumue Takux
OCHOBAaHHUM HCKIIIOYA€T BO3MOXHOCTh MOPYYUTh €My IPOBEACHUE SKCIEPTHU3BI.
Ecnu >xe skcmepTusa mopyyaercsi roCyIapCTBEHHOMY WJIM HETOCYJapCTBEHHOMY
AKCIIEPTHOMY YUPEXKJICHUIO, MPOBEPKAa OrpaHUYMBAETCS HM3YyUYEHHEM BoOMpoca —
€CTh JIM B HEM DKCIEPThI Ha/JIekKaIIeH KBaTupUKaIm.

2. BriHeceHue MOCTaHOBJICHUSI O Ha3HAUeHUU dKcnepTu3bl. CommacHo 4. 1 CT.
195 B mocTaHOBIIEHUH YKa3bIBAIOTCS: a) OCHOBAHUS JUIsl HA3HAYEHUS SKCIIEPTU3HI,
T.€. JaHHBIE O TOM, YTO UMEIOIIUECS Yy DKCIEepPTa CreluaabHble MO3HAHUS TOMOTYT

BBISIBUT U HUCTOJKOBAaTh «CKPBITYI0» HUHGpOpMalHio 00 0OCTOSTENbCTBAX,
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MOJJISKAIUX JOKa3biBaHWIO, ©0) damuins, wMs, OTUECTBO DJKCIEepTa WU
HAaMMEHOBAaHUE TOCYJApCTBEHHOIO WJIM HETOCYAapCTBEHHOIO  SKCIEPTHOTO
YUPEKICHUS, B KOTOPOM JOJKHA MPOU3BOAUTHCA OIKCIEPTU3a, B) BOMPOCHI,
MIOCTABJICHHBIE MEPE]T IKCIIEPTOM, T') MaT€pPUaIbl, PECTABICHHBIE KCIIEPTY.

3. Ilpu Ha3HaueHUM CyaeOHO-MEIUIIMHCKON WU CyAeOHO-TICUXHATPUUECKOM
AKCIEPTU3bl U HEOOXOJUMOCTH TMOMECTUTh OOBHHSIEMOIO WJIM MOJ03PEBAEMOTO,
€CIM OHM HE COIEpXkaTrcsi MOJ CTpaxeH, s SKCHEPTHOIO HCCIECIOBAaHUS B
MEIUIIMHCKUNA WM TICUXUATPUUYECKUN cTanuoHap (4to comtacHo 1. 9 4. 2 cT. 29
VIIK BO3MOXXHO TOJIBKO € pa3pelieHus Cyaa), Cie10BaTeb, B COOTBETCTBUU C Y. |
ct. 165 VIIK, B030yXxmaer 00 3TOM COITIaCOBAHHOE C MPOKYPOPOM XOJATaiCTBO
nepes; pailoHHBIM WJIM BOCHHBIM CYZIOM, 00JieKast ero B ()opMy MOCTAaHOBJICHUS, B
KOTOPOM OOOCHOBBIBAE€TCSI HEOOXOIMMOCTH BOJBOPEHHS OKCIEPTHPYEMOTO B
craiimoHap.. Cynps He mo3gHee 24 4acoB paccMarpuBaeT 3TO XOJATalCTBO M
MPUHUMAET pEUIEHUEe O €ro YIOBIECTBOPEHHWU WM OTKJIOHeHUH. Bo Bpewms
npeObIBaHUsI TMOAO03PEBAEMOr0 B ICUXHMATPUUECKOM CTallMOHape, OOBHHEHHE
MoJI03peBacMOMY  HE  TpeabsiBiseTcs, T.K. TedeHue 10-THEBHOTO Cpoka
MIPUOCTAHABIMBACTCS JI0 MOMYyUYECHUS 3aKIOUeHUs1 dKkcriepra. OgHAKO Takue Juia
HE MOTYT OBITh TIOMEIIEHBI B 00bIYHBIC cTarmoHaps! (4. 1 ct. 32 ®3 ot 31.05.01),
MOCKOJIbKY B HHUX OTCYTCTBYeT oxpaHa. OHM TOMEIIAIOTCS AJISl IKCIEPTU3BI B
CHEIUaIbHO TMPHUCIIOCOONIEHHBIE M1 3Toro crammoHapel (4. 1 cr. 33 @3 or
31.05.01).

Ecnu ke mnogo3peBaemblii M OOBHHSIEMBIM COJEP)KATCA MOJA CTPAKEH,
MOMEIIIEHNE UX B CTAallMOHAp HE TpeOyeT pazpelieHus cyaa. JJoctatouyHo yka3zaHus
00 9TOM B ITOCTAHOBJICHUH CJIEIOBATENISI O HA3HAYEHUH SKCTIEPTHU3HI.

4. llpexxne ueM HampaBUTh CBOE€ TIOCTAHOBIEHUE [IJIi HCIOJHEHUS
cienoBaresib 00s3aH 00ecHeuuTh MpaBa OOBUHSIEMOTO W TIOJ03PEBAEMOTO TPH
Ha3HAUCHUU U MPOBEIAECHUU IKCIEPTU3BL. B 3TUX 1ensX, B COOTBETCTBUM € 4. 1 CT.
198, OH B3HAKOMHT IIOAO3PEBAEMOro, OOBHHSAEMOro, €ro 3allUTHUKA C
MMOCTAHOBJICHUEM O HA3HAYEHUU SKCIEPTHU3bl U PA3bSICHSIET MPEACTaBICHHBIE UM

ImpaBa. Kommneke atux IpaB obecrieunBacT YKa3aHHbIM JIMIIdaM BO3MOXHOCTbH
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MPEeIOTBPAIATh HAPYIIIEHNE UX 3aKOHHBIX UHTEPECOB U TOOUBATHCS OOBEKTUBHOTO
3aKJIFOYEHUS DKCIEPTA.

Kommnexkc  oxBaThiBaeT  ClEAyroluMe TMpaBa: a) 3HAKOMUTBCS  C
MOCTAHOBJICHHEM O Ha3HAYEHUW CYIeOHOW OKCIEepTH3bl; 0) 3asBISTH OTBOJ
AKCIIEPTY MO OCHOBaHUsIM, npeaycMoTpeHHbIM cT. 70 VIIK; B) xomaraiicTBOBaTh 0
MIPOM3BOJICTBE IKCIEPTU3BI B JPYTOM SKCIEPTHOM YUPEKJICHUHU, B TOM YUCIIEC U B
HEroCy/IapCTBEHHOM; T) XOJAaTalCTBOBaTb O BKJIIOUYEHHH B YHUCJIO DSKCIEPTOB
yKa3aHHbIX UM JHI (Kak paboTarmnuxX, TaKk U HEpadOTaroIUX B SKCHEPTHBIX
YUPEKICHUSX ); /1) XOAATAICTBOBATh O BKJIIFOUEHUH B ITIOCTAHOBICHUE O HA3HAYEHUU
AKCIIEPTHU3bI  JIOTIOJHUTENBHBIX BOIMPOCOB JKCIEpTaM; €) TMPUCYTCTBOBATH C
pa3penieHus CIea0Barels Mpyu NPOU3BOACTBE dKCHEpTU3bl. OQHAKO, HECMOTPS HA
IIMPOKUE BO3MOKHOCTH BJIMSTH C MCIOJIB30BAHUEM ATUX IIPaB Ha HAMpPABICHHE U
pEe3yAbTaThl SKCIEPTU3bI, YIIOMIHYTHIE YUACTHUKM HE BIIPABE BMEIIMBATHCS B XOJ
HCCIIEIOBAaHUM, HO MOTYT JaBaTh OOBSICHEHHMS M 3a/1aBaTh BOIMPOCHI DKCIEPTY,
OTHOCAIIMECS K MpeaMeTy dKcnepTusbl (4. 2 cr. 24 @3 ot 31.05.01). [Tockonbky
3alIUTHUK BIIPABE YYaCTBOBATh B CIICJICTBEHHBIX JICCTBUSX, B KOTOPBIX YYaCTBYET
nmom3anuTHeIN (1. 5 4. 1 cT. 53 VYIIK), oH MOXXeT mpHCYTCTBOBaTh NMpHU CyIeOHO-
MEJUIIMHCKON, CY/IeOHO-TICUXUAaTPUIECKOH M HWHOH OKCIEPTH3e, TNPOBE/ICHHE
KOTOPOl HEBO3MOXKHO 0€3 yuyacTusi MOJ3AIlUTHOTO; JK) 3HAKOMHUTHCA C
3aKJIFOYCHUEM JKCIEpTa, MPOTOKOJIOM €ro Jompoca (Wid ¢ COOOIICHHEM O
HEBO3MOXKHOCTH J1aTh 3aKJIIOUEHUE).

CBujzierens U NOTEPNEBIINI TAK)KE HAACJIEHBI ONPEICIICHHBIMU MPABaMHU MPU
IPOBEJICHUU SKCIEPTU3bI, HO UX 00BbEM CYIIECTBEHHO MEHbIINNA. OHU 3HAKOMATCS
C 3aKJIOYCHMEM SKCIEpTa JUIIb TOIJa, KOIJa CaMu IOABEPrajuch 3KCIIEPTHU3E.
[lTorepnieBmnii  BIpaBe, KPOME TOrO, 3HAKOMUTHCS C IIOCTAHOBIICHUEM O
HA3HAYEHUH SKCIEPTU3bl U 3asBIATH OTBOJ AKCIEpTy. OCTalbHBIMU MPAaBAMU OHU
HE HAJEJICHBI, YTO BPSJ JIU NMPaBUIbHO, OCOOEHHO B OTHONIIEHUWU MOTEPIIEBIIETO,
MHTEPECHI KOTOPOTrO YaCTO HEMOCPEACTBEHHO 3aTParuBarOTCs SKCIepTu3ou. B Toxke
BpeMs 3aKoH (4. 4 cT. 195) orpaHn4YMBaeT BO3MOXKHOCTh MOJBEPTHYTh IKCIEPTHU3E

MOTCPIICBIICIO M CBUIACTCIIA. CBI/II[GTGJ'IB MOKET OBITH IMOABCPIHYT ISKCICPTHUILC
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TOJILKO C €ro COIviacus WM COIVIachs €ro 3aKOHHOTO MpPEACTaBUTEINS, KOTOpOe
JAaeTCsd UMM B MUCbMEHHOM BHZE. JTO K€ OTHOCUTCSA W K noreprnesBueMmy. Ho B
cllydyae, KOIJla HaJ0 BBISICHUTH XapakTep M CTENEeHb Bpeaa, MPUUYUHEHHOTO
3IOPOBBIO TIOTEPIIEBINEr0, CMOCOOHOCTh IMOTEPIICBIIETO JaBaTh IMOKA3aHUS WIIU
KOTJla HaJl0 YCTaHOBUTH ero Bospact (m. 2,4,5 ct. 196), comnacusi moTeprieBIIero
WJIU €r0 3aKOHHOTO MPEJICTaBUTENS Ha MIPOBEACHUE IKCIIEPTU3BI HE TpeOyeTcsl.

5. ObecneueHne HPaBCTBEHHBIX TpeOoBaHMil. [Ipu mpoBeneHUH SKCIIEPTU3BI
YKUBBIX JIUII (B TIEPBYIO ouepeb CyIeOHO-MEIUIIMHCKON) TIepe] SKCIIEPTOM B psijie
CIy4yaeB BO3HUKAE€T HEOOXOMMMOCTh OOHaKEHHUS Tella JHIA, MOABEPTHYTOTO
skcrieptuse. [IpumMenss 3Ty mepy, 3KCHepT JOKEH YYUThIBaTh TpeOOBaHUA CT. 9
VIIK, 3akpemnsomme HEAOMYCTUMOCTh YHWIKEHUSI YECTH U JOCTOWHCTBA
ydacTHHKa mporecca, U 4. 2 cr. 202 VIIK, comepxarmieit 3amper MmomoOHBIX
JNEUCTBUI TIpU moiy4dyeHuu oOpasuoB. boree KOHKpeTHO O3HaueHHas mpoliema
nony4daer pazpemenne B 4. 2 cT. 36 @3 or 31.05.01.: «IIpu npoBeneHuun
UCCJIEIOBAaHUM, COMPOBOXKIAIOIIMUXCS OOHAXKEHUEM JIMIIA, B OTHOIIEHUU KOTOPOTO
IPOBOJUTCS CylAeOHast IKCIEPTU3a, MOTYT IMPUCYTCTBOBATh TOJBKO JIUIIA TOTO K€
nona». Ho 3To orpaHnueHwe He KacaeTrcsi Bpauyed U JPYrux MEAUIUHCKUX
pabOTHUKOB, YYACTBYIOIINX B UCCIIECAOBAHMSIX.

O pa3bsiCHEHMM HSTHUM JIMIIAM HMX IMpaB, O 3agBJICHHBIX HUMHU MPU HTOM
XOJaTaiicTBaX ¥ OTBOJAX  COCTAaBIsAE€TCS  IPOTOKOJ, A  XOJaraicTBa
paccMaTpuBalOTCs M pa3pemaroTca. B ciyyae ynoBIETBOPEHMSI XOAarancTBa
CJIEA0BATENb MOXXET BHECTH COOTBETCTBYIOIIME M3MEHEHHS B MOCTAHOBJIEHHUE O
Ha3HAYEHUH SKCTIIEPTU3BI.

B npaktuke Hepeako BO3HHUKAET BOMPOC — KakK CIEAYeT MOCTYIUTh, €CIH
SKCIIepTH3a OblIa MPOBEACHA JO TMOSBIEHUS B Jelie TOJ03PEBAaeMOro M
ooBuHsiemoro? [IpencraBnsercs, 4YTo U B TaKUX CIydasx 3TU YYACTHUKH HE MOTYT
JUIIATHCS MPUHATEKAIUX UM MpaB. [lo3ToMy OHUM HOTKHBI OBITH O3HAKOMIICHBI C
MIOCTAHOBIICHUEM O HA3HAUEHUM DSKCHEPTU3bl (XOTS OHA YK€ MPOBEJAEHA) U C
nmpaBamMu, npeaycMorpeHHbiMu  cT. 198  VIIK. Ilpu »3tOoM  3asBieHue

MMogO3pCBACMbIM U1 OOBHHSIEMBIM XOﬂaTaﬁCTB MOKCT IPHUBECTH K HN3IMCHCHHIO
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o0beMa SKCIEPTHOTO 3a/JaHUs U MPOBEICHUIO JOMOJHUTEIbHON WM MOBTOPHOM
DKCIIEPTU3BI.

6. B VIIK nocraro4yHO AE€TambHO PEMIAMEHTHPOBAH IMOPSAIOK IPUBIICYEHUS
JKCIIEPTa WM HKCIIEPTHOIO YUPEKACHUS K BBIIIOJHEHUIO SKCIIEPTHOTO 3aJaHUs.

a) Ecim  oskcmepruza  mpoBOAUTCA B TOCYAAPCTBEHHOM  WJIU
HEroCyJJapCTBEHHOM 3KCIEPTHOM YUPEXIECHUH, CJEI0BaTellb HalpaBisieT Tyaa
CBO€ IIOCTAHOBJIEHHE U MaTepuabl, HEOOXOJUMbIE JIJIsl IPOU3BOACTBA IKCIEPTU3BI
(4. 1 ct. 199). PykoBoauTENb 3KCIEPTHOTO YUPEXKICHUS TIOpYUYaeT MPOU3BOACTBO
HKCHEPTU3bl OJHOMY M3 SKCIEPTOB WM HECKOJBKUM JKCIEpTaM, yBEIOMIIsA 00
3TOM CJIeIoBarelsl. PyKoBOIHUTENb HETOCYAAPCTBEHHOIO 3KCIIEPTHOTO YUPEKICHUS
pa3bsACHAET SKCIEPTY IpaBa W OTBETCTBEHHOCTh 3a Jady 3aBEAOMO JIOKHOTO
3aKJIIOYEHHS W pasmiallleHHe JaHHBIX IPEIBAPUTEIBHOIO  PacciielOBaHus,
MpeaynpexaeT ero 00 OTBETCTBEHHOCTH, 0TOMpas o0 3ToMm moanucky. Kak yxke
OTMEYAJIOCh B TOCYIAPCTBEHHOM JKCIEPTHOM YUYPEXKJIECHUU, TAEe pabdoTaroT
npo¢eCcCUOHAlbl, 3HAKOMBIE CO CBOMM IIpaBaMHU M OTBETCTBEHHOCTHIO, TaKas
IpoLEeaypa SABIAECTCA U3JIUILIHEH.

0) Ecmu skcmepTu3a NpOBOTUTCS BHE OSKCIEPTHOTO YUPEXKACHUSA, TO B
cooTBeTcTBHUM ¢ 4. 4. cT. 199 crnemoBarenb BbI3BIBAET OYIYyIIETO JKCIEPTa,
YIOCTOBEpSAETCSI B €ro JMYHOCTH, CIEHUATBHOCTA UM  KOMIIETEHTHOCTH,
YCTAHABIMBAET €ro OTHOUIEHUS C YYaCTHHKaMH Ipoliecca U IPOBEPSET, HET JIU
OCHOBAaHMI Il OTBO/A, & MPU UX OTCYTCTBUU BPYYaET 3KCIEPTY MOCTAHOBJIECHUE,
pa3bsACHAET MpaBa, 00S3aHHOCTH U OTBETCTBEHHOCTb.

Bce ot neiictBus  cinenoBarenst (UKCUPYIOTCS B IOCTAHOBIEHUH O
Ha3HAYeHUH dKCepTu3bl. Eciu npu 3ToM 3KcnepT AeniaeT Kakue-inu0o 3asBIICHUS
WIN 3asIBJIIET XOJaTaiicTBa — 00 3TOM COCTaBIIAETCA OCOOBINM MPOTOKOJI.

PykoBOOUTENb SKCIEPTHOTO YUPEKACHUS BIPABE BO3BPATUTH ITIOCTAHOBICHUE
0€3 UCIOJHEHHUS, €CIIM B YUPEKICHUU HET 3KCIEPTa KOHKPETHOM CHEeUaibHOCTH
a100 crienuaIbHBIX YCIOBUH ISl MPOBEIACHHS MCCIEOBAHNUMN, YKa3aB MOTHBBI, 110

KOTOPBIM MTPOU3BOJUTCA BO3BpArT (4. 3 c1. 199).
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Ho, B Toxe BpeMs, U caMm 3KCIIEPT MOXKET BO3BPATUTh MOCTAHOBJICHHE 0e€3
UCIIOJTHEHHUSA, €CIIM  MPEACTABICHHBIX  MaTepUaioB  HEJOCTaTO4YHO  JUIs
MPOM3BOJCTBA JKCIEPTH3Bl WIM OH CYHMTAET, YTO HE OOJIaaeT JO0CTAaTOYHBIMU
3HAHUSMU JJIs €€ TPOU3BOJICTBA.

7. BaxXHBIM 3JIEMEHTOM MPOLEAYPHI SBIAETCS OOECHEUYEeHHE CIIEI0BaTEIEM
HEOOXOAMMBIX YCIOBUMN AJIsl SKCTIEPTHOTO MCCIIEIOBAHNS.

J1J1st 3TOTO ClIe0BaTENb:

a) B ILIEJSIX MPOBEPKU MPEIOIOKECHHsI, HE OCTABJICHBI JIU TOJ03PEBAEMBIM,
OOBHHSIEMBIM, a TaKXXe MOTEPHEBIIMM M CBUAETEIEM CJEIbl B ONPEICICHHOM
MECT€ WM Ha BEIIECTBEHHBIX JIOKA3aTEJbCTBAX CIJIEJOBATEIb  IOJIy4aeT
HeoOXxoMMble 00pa3libl il CpaBHUTENbHOTO uccaenoBanud (4. 1 cr. 202 YIIK).
Cormnacao ct. 9 @3 ot 31.05.01 oOpa3ibl — 3TO0 00BEKTH 0TOOpAXKAIOIINE CBOWCTBA
WIH OCOOCHHOCTH 4YeJOBEeKa, XMUBOTHOTO, TpyMa, MpeaMeTa, MaTepualia WiH
BEIIECTBA, a TaKXke JApyrue oOpasiibl, HEOOXOAUMBIE IKCHEPTY IS MPOBEACHHUS
UCCIIeIOBAaHUM U 1a4M 3akitodeHust. OOBIYHO MX MOPA3CIISIIOT Ha €CTECTBEHHBIE -
POIYKTHl (PU3UOTOTHIECKON JESITENTLHOCTH OpraHn3Ma (KpOBH, BOJOC, CIIOHBI
Ap.), OKCIEpUMEHTANbHbIE — CIEUUAJIbHO TIOJYYEHHbIE JUIS HKCHEPTHU3bI
(uneHTudUKaAIM TOYEpPKa, MAJBIEBBIX OTIEYATKOB, OTCTPEJICHHBIX THIIb3) H
CcBOOOAHBIE — JHOOBIE 00paslbl, BO3HUKIIME 3a TPAaHULAMH IPOLECCYaJbHOU
aestensHOCTH. [lomydeHune oOpas3loOB KpOBH, BOJOC, IMOYEPKA, MAJbIEBBIX
OTIIEYaTKOB MOXXHO CYHMTaTh, KakK OTMEUaJoCh paHee, CaMOCTOSTEIbHBIM
CIICZICTBEHHBIM JICHCTBUEM, MPOBOAUMBIM XOTS U B CBSI3U C HKCHEPTU30H, HO IO
ompeeeHHon mporeaype, npeaycmorpenno 4. 1 u 3 ct. 202 VIIK (BeiHECEHME
MOCTAaHOBJICHUSI, COCTABJICHHE NPOTOKOJIA, TMPUBJIEUCHUE CHelHanucTa), u 0e3
NOHATHIX. B Toxke Bpemsi HEKOTOpble 00paslbl B XOJE DSKCIEPTHU3bl MOXKET
M3rOTaBIMBATh CaM JKCIEPT (a Takue oOpasiibl, KaKk MPOIYKThI (PU3HOIOTHIYECKON
AESITENFHOCTH, TOJIY4YaeT TOJBKO JKCIEpPT - CcyAeOHbI Meawk). B atom ciyuae
nojyuyeHue oOpas3loB, yXKe He CIEIACTBEHHOE JNEHCTBHUE, a 4acTh dKcrepTussl. Ho
HU CIeloBarellb, HH OKCHEPT, TModydas oOpasubl [ CPaBHUTEIBHOTO

HCCJICAOBAaHMA, HEC BIIPABC IPHUMCHATH MCTOAbI, OIIACHBLIC IJIA KU3HU W 310POBbIA
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yenoBeka (4. 2 ct. 202). Koukpetusupys sto npeanucanue @3 or 31.05.01. B cT.
35 3ampemaer NPUMEHATb B OTHOIIEHUHM >KUBBIX JIMI[ METOJbl HCCIIEIOBAHUS,
CONPSDKEHHBIE C  CUJIBHBIMU  OOJIEBBIMM  OIIYHIEHUSIMU WM CIHOCOOHBIC
OTPULIATENIBHO  TOBIUATH HA  370POBbE  JIMIA, METOJbl  OMNEPATUBHOTO
BMEIIIATENILCTBA, & TAKXKE€ METOJIbI, 3alpelieHHbIE K MPUMEHEHUIO B MPaKTHKE
3IpaBOOXPAHEHUS 3aKOHOIATENILCTBOM Poccuiickoit denepannu;

0) pazpelasi xofaraicTBa dKCIepTa O MPEJICTABICHUN €MY JOTOIHUTEIbHBIX
MaTepuasIoB i Jaud 3akiroueHus (m. 2 4. 3 cT. 57), cienoBareib MPOU3BOAUT
HEOOXOIMMBbIE CJIE/ICTBEHHBIE JCWCTBUS C y4acTHEM JKCIepTa (TaKOBBIMH MOTYT
OBITH JOTIPOC, OCMOTpP, CJIEACTBEHHBIH OSKCIEPUMEHT) U HUCTPEOyeT HYyKHBIC
AKCIIEPTY TOKYMEHTHI;

8. OCYLIECTBIICHUE CIEAOBATENIEM JIMYHOTO KOHTPOJS 32 XOAOM IKCIEPTHU3BI.
CornacHo ct. 197 VIIK cnenoBarens BIpaBe MPUCYTCTBOBAaTh IPHU JKCHEPTHU3E U
IIOJIy4YaTh Pa3bsICHEHMs dKCIIEPTA MO MOBOAY IPOBOAMMBIX UM JelcTBUi. OH, npH
ATOM, KaK OTMEYaJIOCh PaHEE, HE JOHKEH OKa3bIBATh JIABJICHHS Ha KCIIEPTA;

9. pa3bsicHeHHE, TUOO JOMOJHEHHE 3aKJIIOYEHHUs MyTeM JOIMpoca IKCIepTa
(ct. 205 VIIK). IlpeacrapisieTcsi, 4TO AOMPOC SKCHEpPTa — HE CAMOCTOSTEIIBHOE
CJIIEICTBEHHOE [ICWCTBUE, a OJJIEMEHT MpOBeAeHUd dKcnepTusbl. [lokazaHus
skcrepra (4. 2 cT. 80) — 370 "acTh ero 3akitoueHuss. OHU MOTYT KacaTbCs TOJBKO
MpeAMETa SKCIEPTU3bI U HE JOKHBI BBIXOJIUTH 32 €r0 MPEACIbL;

10. 3aKIIOYUTETBHBIM SJIEMEHTOM TMPOIEAYPhl MPOBEACHUS AKCIIEPTU3BI
SBJISIETCS O3HAKOMJICHME C 3aKJIIOYCHHEM 3aMHTEPECOBAHHBIX YYACTHHUKOB.
CornacHo cr. 206 VYIIK 3akimroueHwe OHKCIepTa WIM €ro  COOOIIEHHE O
HEBO3MOXXHOCTH JlaTh 3aKJIOUCHHE, a TakKe IMPOTOKOJ JIONpoca IKCIepTa
MPENBSBISIOTCS CIIEOBATENIEM I0/I03PEBaeMOMY, OOBHHSEMOMY, €r0 3alllUTHUKY,
KOTOPBIM Pa3bsCHAETCS MPaBO XOJATalCTBOBaTb O HA3HAUCHWM JIONOJTHUTEIBHON
WM TIOBTOPHOM »KcnepTusbl. OO0 3TOM JienaeTcsi OTMETKA B MPOTOKOJIE J0Mpoca
OOBHHSIEMOTO.  3aKIIOYCHUE TPEABSABISCTCS TaKKe IMOTEPIICBIIEMY  WIIH
CBUJICTEJIIO, €CJIM OHM CaMHU TOJIBEPrajiuCh SKCHEPTHU3e, WIM KOIJla JKCIepTu3a

MIPOBOAMIIACH 110 XOJIATAUCTBY IMOTEPIIEBIIETO.
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B cnencTBeHHON npakTHKE BO3ZHUK BOIIPOC — B KAKOM MOMEHT PacClieIOBaHUs
3aKJIFOUCHUE TIPEABSBIIETCS YYaCTHUKAM: Cpa3y e IIOCIIe €ro COCTaBJICHUS
DKCIIEPTOM, WJIK B MOMEHT O3HAKOMJIEHUS ITOA03PEBAEMOI0 CO BCEMU MaTepuaiaMu
nena. [Ipeacrasisiercs, 4TO 3TO JOJKHO MPOUCXOAUTH Cpasy Ke, MO MOIYYECHUIO
3aKJIIOYEHUS CJIEAOBATENIEM, W HE OTKIAJIbIBaTbCSd Ha 3aBEPIIANOLIMNA JTal
[IPEABAPUTENBHOTO CIEACTBUSA. B NpPOTUBHOM ciydyae MOAO3PEBAEMOMY U
OOBHHSIEMOMY B YCIIOBHUSIX MCTEUEHHUSI CPOKa CIEICTBUS, OyJeT ropasno TpydHei

}IO6I/ITBC$I Ha3Ha4YCHU HOHOHHHTCHBHOﬁ 501041 HOBTOpHOfI OKCIICPTHU3LI.

§5. lokazareibCTBEHHOE 3HAYEHNE HA3BHAYEHUS U NPOBeIeHMsI
IkcnepTu3bl. OLeHKAa U UCIOJIb30BAHME CJIeA0BATe/IeM 3aK/JII0UYEeHHS

IKCHepTA.

1. Jloka3zaTenbCTBEHHAs IIEHHOCTh pPacCMAaTPUBAEMOTO  CIIEJCTBEHHOTO
NEUCTBUS OMNPENESAETCS €ro LENbl0 — TMOJIYyYeHHEM 3aKIIOUYEHUsl HKCIepTa.
CormnacHo 4. 1 cr. 80 VIIK 3akimroueHne sKcmepra — 3TO IPEICTABICHHOE B
MHUCbMEHHOM BHJE€ COJIEpKAHHUE MCCIENOBaHUS M BBIBOABI 10 BOMpOCAM,
NOCTaBJICHHBIM MEpPEJl AKCIEPTOM, JIMIIOM, BEIyUIUM paccieloBaHus IO
YIOJIOBHOMY JIely WM CcTopoHamMu. He BmaBasch B J€TaldbHBIA aHAIU3
O0COOEHHOCTEHN ITOTO JI0KA3aTeNbCTBA — OTMETHUM €0 CHenuUIecKoe OTIHYNE OT
JIPYTUX J10KAa3aTeIbCTB, BAKHOE JIJISl €r0 OLICHKU U WCIIOIb30BAaHUS CJIEIOBATEIIEM.
3aKiIloueHHe JKCIepra — 3TO JIOTMYECKHM BBIBOA U3 KOHKPETHBIX (DAKTOB,
YCTAaHOBIIGHHBIX UM € B XOJE€ KCCIEJOBaHUS TMPEACTABICHHBIX OOBEKTOB.
COOTBETCTBEHHO U CTPYKTypa 3aKJIIOUEHUsI IKCIIepPTa, KaK 3TO BhITEKaeT U3 cT. 204
VIIK, oxBaTbIBaeT BBOAHYIO (CBEJICHHS — KTO, KOTJIa, HA KAKOM OCHOBaHUHM, B UbEM
OPUCYTCTBUHU, IO KAKUM BOIIPOCAM MPOU3BOJUI IKCIIEPTU3Y ), UCCIIEIOBATEIBCKYIO
4acTh, B KOTOPOH OTpaXkalOTCsl MPOBEIACHHBIE SKCHEPTOM HCCIEIOBAHUS U
YCTaHOBJICHHBIE (PaKThl M COOCTBEHHO BBIBOABI. OOOCHOBAHHOCTH 3AKIIOYCHUS
JKCIIEpTa  OMNpEACNSETCS  COOTBETCTBMEM  MEXKAY  MCCIEIOBaTEIbCKOM U

3aKJIFOUYUTEILHOM YaCTIMHM 3aKJIIOUCHUS.
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Hcnonp3ys 3akiaioueHue SKcrepra Juisi 0OOCHOBAaHHS CBOUX BBIBOAOB (B
OOBHHHTEIILHOM 3aKJIFOUE€HUH, TOCTAHOBJICHUH O TIPEKPAILIEHUH JIeNa) CIEI0BaTENb
HE JIOJDKEH JOIYCKaTh €ro MEePEeOLEHKH, MIOMHS, YTO HUKAKHE J10Ka3aTelbCTBAa HE
UMEIOT 3apaHee ycraHoBieHHOW cwuibl (4. 2 cr. 17 VIIK). Onnako, Bpsig au
MpaBUIBHO CYUTATb, YTO B YCJOBHUSX HENPEPHIBHOTO COBEPIICHCTBOBAHUS
METOJIMK IKCIEPTHBIX MUCCIEIOBAHUIN OLEHKA 3aKJIIOUEHHS SKCIIEpPTa CIIe10BaTeIeM
NPaKTUYECKH OrpaHUWYEHA JIMIIb OINPENEICHUEM €ro MOJTHOTBI U COOTBETCTBHUS
JIPYTUM J0Ka3aTelbCTBaM, B TO BpEMsi, KaK MHbIE aCMEKThl OLEHKH CJIeI0BATEIIIO
HepocTynHbl' . Tlonaraem, 4To0 B TAKOM YTBEPIKIEHUH BEPHO JIMIIb OJHO — OLEHKA
3aKJIFOUEHUS IKCIIEPTa — TO CIOXKHBIM, MHOTOGAKTOPHBINA Tpoliecc, TPeOyIOIIHii
OT cliefoBarenss OOIIMPHBIX 3HaHW. BO BCSKOM cilyyae TpPYAHOCTH OLICHKU HE
JOJIKHBI CIIY>KUTh OCHOBaHUEM JUIsl peaHUMAallMd B3IVIsiJa Ha JKCIepTa, Kak Ha
HAayyHOro Cyabto  (akta, OOOCHOBAHHO  OTBEPrHYTOTO  COBPEMEHHBIMHU
uccienoBaressiMi.  Teopuss M OpakTUKa paspabotand  psia 3P(HEKTUBHBIX
KPUTEPUEB OLICHKHU 3aKIIOYEHUH SKCIIEpTa M 3ajada CJIEA0BaTelsl COCTOUT JIUIIb B
TOM, 4YTOObI 3HaTh W YyMETh MPUMEHATh OJTH KPUTEPUM, HE JOMyCKas
HAOJIONAIOIIETOCs B MPAKTUKE HEKPUKTUUECKOTO MPUHATHA JIFOOOTO 3KCIEPTHOTO
3aKITIOYEHUSI.

TakuMu OCHOBHBIMU KPUTEPUSIMU MOXKHO CUUTATD:

1. CdopmynupoBannoe eme BepxoBabim Cymom CCCP  BaxHOe
MOJIO)KEHWE O TOM, YTO BEPOSITHOE 3aKJIIOYEHHE DSKCIepTa HEe MOXKET OBITh
MOJIOKEHO B OCHOBY OOBHMHUTEJIBHOIO MPUTOBOpa. B Toxke Bpems MONOKEHHE MO
MHEHHI0 MHOTHX HCCIIEOBATENEe 3TO, HE O3HA4Yae€T, YTO COAECPXKAIIMICA B
3aKJIIOYEHUU C BEPOSITHBIM BBIBOZIOM, JIOCTOBEPHO YCTAHOBJICHHBIA M OTPAXKEHHBIH
B HCCIIEIOBATENbCKOM  YacTH,  MPOMEXYTOUYHBIH  (akT, HE  HMEET
JI0Ka3aTeJIbCTBEHHOM LIEHHOCTU: B JIPYrOM CHUCTEME J0Ka3aTeIbCTB OH MOXKET

HUrparb poJjib KOCBCHHOI'O AOKAa3aTCJILCTBA.

'Takosa nosuis E.P. PocCHHCKOM, KOTOpast MOJIaraeT, 4To CIEN0BATEND HE B COCTOSHUM OLICHHTH HAYYHYIO
000CHOBaHHOCTh BBIBOJIOB DKCIIEPTA, IPABUIIBHOCTH BHIOOpA M MPUMEHEHHS METO/IOB UCCIIEJOBaHNUsI, COOTBETCTBHE
METOJ]a COBPEMEHHBIM JOCTIKECHHUSM HAYKH, T.K. VIS 3TOTO HY>KHBI TaKH€ MMO3HAHUA, KAKUMH 00naaet s3xcnept. Cm.
Vka3. cou. C. 276.
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2. OOBEKTUBHOCTh M HE3aWHTEPECOBAHHOCTH IKCIEPTA B MCXOE Jeia.
BrisiBnenue ciemoBarenieM OOCTOSITENBCTB, CIYXKAl[UX OCHOBAaHUEM IS OTBOZAA
sKcHepTa (JM4YHasA, MpsMas WM KOCBEHHAs 3aWHTEPECOBAHHOCTHh B MCXOAE Jena,
cykeOHasi WJIM WHas 3aBUCHMOCTh OT CTOPOHBI WJIM WX TPEICTaBHUTENCH),
O3HA4YaeT, YTO 3aKIIOYCHHE HCXOAUT OT HEHAJIeXKAIIEro JHIA W, IOITOMY,
SIBIIICTCSI HEJTOTTYCTUMBIM JIOKA3aTEIIbCTBOM.

3. Hanuumne y skcmepra crnernuanbHbBIX MO3HAHUM, HEOOXOAUMBIX IS
NIPOBEJICHUS SKCIIEPTU3BI JaHHOTO BUja. OTCYTCTBUE CIICIIMANIBHBIX TTO3HAHUH, T.€.
HEKOMITIETEHTHOCTh JKCIIEPTa, MOXKET OBITh YCTAHOBJIEHA MyTEM O3HAKOMIICHUS C
UMEIOIMMUCS Y HEr0 COOTBETCTBYIOIIMMHU JIOKYMEHTAaMHU, U TaKXKe IMPUBEACT K
MIPU3HAHUIO 3aKITFOYCHUST HEAOIMYCTUMBIM JI0Ka3aTeIIbCTBOM.

4. CoOntonenune mpoleccyalbHOro MOpsiika Ha3HAUCHUS] M MPOBEJICHUS
skcriepTr3bl. OOHAPYKUB, YTO TIPU HA3HAYCHHUH W MPOBEIACHHUH SKCIICPTU3BI OBLITH
JIOMYIIICHBI CYIISCTBEHHBIE M HEYCTPAaHUMBIC OTCTYIUICHUS OT TpeOOBaHHIA
yTOJIOBHO-TIPOIIECCYAIbHOTO  3aKOHA, CJIEI0BaTellb MPUXOAUT K BBIBOAY O
HEJIOTTYCTUMOCTH 3aKTFOUEHUS dKCIIepTa.

3. [TonHOTa PKCHEPTHOTO UCCIIETOBAHUS U 3aKIIOYEHUS. DTOT KPUTEPUI
TpeOyeT OLIEHKHU JBYX OOCTOSITEIBCTB: a) BCE JIM OOBEKTHI (MMPEAMETHI, TOKYMEHTHI,
KUBBIC JIIA, TPYIbl, OOCTOSTENbCTBA, OTPAXKEHHBIE B MaTepHaiax Jelia)
MOJIBEPTHYTHI OKCIIEPTOM HCCIEAOBAHMIO W HE HWMEJIO JIM MECTO HETOJIHOEe
UCCJIeIOBaHUE OTACNbHBIX OOBEKTOB (HampuUMep, MNpU CyneOHO-METULIUHCKON
DKCIIEPTH3E TPyla HE BCKPBITHI BCE TPH IMOJIOCTU Tena); 0) Ha BCE JIU BOIMPOCHI,
MOCTaBJICHHbIC TEpe]] SKCIEePTOM, MM ObLIM JaHbl OTBEeThl. OTpHlaTEIbHOE
peIIeHHEe OSTHX BONPOCOB  YKa3blBa€T Ha  HEOOXOJUMOCTh  Ha3HAYCHUS
JIOTIOTHUTEIIbHON IKCTIEPTU3BI.

6. OG6ocHOBaHHOCTh 3akitoueHus. OHa MOXeT OBITh IIPOBEpPEHA
CIIeZIOBAaTEeIeM YCTAaHOBJICHHEM HAaIW4Hsl JIMOO OTCYTCTBUSL  JIOTHYECKOTO
COOTBETCTBHSI ~ MEXIY  TNPOMEXKYTOUHBIMH  (paKkTaMu, OTPAKCHHBIMH B
MCCJIEZIOBATENbCKON YacTH, W BBIBOJAMHU, COCTABIISIIOIIMMH 3aBEPIIAIONIYI0 YacTh

3aKJroueHusa. l3BecTHas TPYAHOCTb, CBsi3aHHAA C OIPCACICHUCM 3HAYCHUA
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MPOMEXYTOUHBIX (PAKTOB, MOXKET OBITh MpPEOAOJIEHA JOMPOCOM 3KCIepTa WU
oOpalieHreM K CreluaabHbIM HCTOYHUKAM.

7. Hayuynocts  mpuMeHeHHOW  3KcmepToM  MeToauku.  KoHeuHo
CJIEIOBATENb HE BCEra MOXET YCIEIWUTh 34 Pa3BUTUEM METONOB JKCIIEPTHBIX
UCCJeIOBaHUM, TeM Oojiee TpU MHOXKECTBE pPOJOB M BHJIOB COBPEMEHHBIX
SKCIEPTH3, W BpsA JIM OT HEro cleAyeT TpedoBarb TAaKOro K€ YPOBHS,
TEOPETUUYECKON TOJArOTOBKH, KOTOPOH o00NazaeT BBICOKOKBATH(PUIIMPOBAHHBIN
skcriepT. Ho Henb3si UrHOpupoBarb W TOrO, YTO OCHOBBI 3HAHUKA O METOIIHKE
AKCMIEPTHBIX MCCIICOBAHUN OH TMOJTY4YaeT B BBICIIMX YYEOHBIX 3aBEICHUSX H
MOCTOSIHHO OOHOBJISIET WX B CBOEH MPAKTUYECKOM JeATENBHOCTH (MPSIMON H
KOCBEHHBII onbIT). [IpakTuka CBUAETENBCTBYET O TOM, YTO KPUTHKA 3aKIFOUECHHS
DKCIIEPTA € 3TUX NMO3ULMM - TOCTATOYHO YaCTOE SIBJICHUE.

8. ComnocraBnenue 3AKITIOYEHUS JKCIIEpTa c OpyruMu
JI0KA3aTeJIbCTBAMU. JTOT KPUTEPUM OLIEHKH MPEAYCMOTPEH 3aKOHOM M COCTABIISIET
npueM MpoBepku J1roboro aokazarenbersa (cT. 87 YIIK). HecoBnanenue BbIBOIOB
AKCIIEPTA C COJAEPKAHUEM JAPYToro (IPyrux) A0Ka3areabCTBa TOBOPUT JIHIIb O TOM,
YTO OJIHO M3 HUX HEIOCTOBEPHO, a Apyroe (Apyrue) — A0CTOBEPHO, 100, 4TO 00a
JI0Ka3aTeIbCTBA BBI3BIBAIOT COMHEHHE. Takasg OLEeHKa MOXET IPUBECTH K

HEOOXOJMMOCTH HA3HAYUTH JOMOJHUTEIbHYIO WIH OBTOPHYIO SKCIIEPTU3Y.
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I'masa 8. IIpokypopckuii Hag30p U cyleOHbIIl KOHTPOJIb 32 MPOBEIeHUEM

CJeACTBEHHBIX AelCTBUM.

§ 1. Han3op npokypopa 3a 3aKOHHOCTBIO H 000CHOBAHHOCTHI0 MPOBeIEHUsI

CJI€ICTBEHHBIX JeCTBUM.

DOyHKIHUA NMPOKYPOpPa B YrOJOBHOM CYIONPOU3BOACTBE, OINpEIEIAoNIas
€ro OTHOUIEHUS €O cienoBaresieM M (OpMbI KOHTPOJIS 3a 3aKOHHOCTBIO H
00OCHOBAHHOCTBIO CIIEZICTBEHHBIX JCMCTBHM, Ha MPOTSKEHUU JIUTEIBHOTO
BpEeMEHHU Obla MpPeMETOM OCTpOW HayyHOW mosnemuku. He 3aBeprimiach oHa C
npunstueM YIIK P®, ynenuBmiero BHuManue stoi npobneme. ComtacHo ct. 37
VIIK, 1npokypop SBISIETCS  JOJDKHOCTHBIM  JIMLIOM,  YIOJHOMOYEHHBIM
OCYIIECTBIATh OT HKMEHM TOCYyJapCTBa YIOJIOBHOE MPECIECOOBAHUE B XOJE
YIOJIOBHOTO  CYAOINPOM3BOJACTBA, a TAaKXE HAA30p 3a IPOLECCyaJbHOU
NEATEIbHOCTHIO OPTaHOB JO3HAHUS M NPEIBAPUTEIIBHOTO CIIEICTBUS. YTOJIOBHOE
npecieaoBaHue 3T0, Kak ckazaHo B 1m. 55 cr. 5 VIIK, mnponeccyanbHas
JeSITENbHOCTD, OCYILIECTBIsieMasi CTOPOHOW OOBHMHEHMS B LENAX H300JIMYCHHUS
M0JI03PEBAEMOT0, OOBHUHSEMOTO B COBEpILIECHUU TMpecTyruieHus. Ho kak oHO
COOTHOCHTCS C HQJ30pOM 3a opraHaMmu paccienoBanus? [lo3uiuum nccnenosarene
II0 ATOMY BOIIPOCY BECbMa pas3IM4HbL. HEKOTOpBIE CUMTAIOT, YTO HAI30p €CTh
caMocTosiTebHasE  (DYHKIUST MPOKypopa, HE coBmajaromas ¢  (QyHKIUEH
YTOJIOBHOTO MpeciieoBaHus, 00 00a HampapieHUs ACSATEIBHOCTH MPOKypopa
UMEIOT pa3Hble 11esIi: 00ecTedyeHre 3aKOHHOCTU MPOIEeCCyalbHON AESITEIbHOCTH U
M300MYeHre BUHOBHBIX Jivll. [lo MHEHMIO ApPYyrHX, HAA30pPHYIO AESTENbHOCTD
IIPOKYpPOpa, HEBO3MOXKHO OTOPBAaTh OT YTOJIOBHOIO IIPECIECNOBAHUsA, TaK KaK OHO
OCYIIECTBJISICTCS HMMEHHO IIyT€M peajlv3aldyd  HAJA30pPHBIX  I[OJHOMOYMH.
Hcenonp3ys uX, MPOKypOp HANPABISIET AEATEIBHOCTh OPTaHOB PACCIENOBAHUA K
M300JIMYCHUI0 BUHOBHBIX JIMI, OOECIeurBasi IPU 3TOM OOBEKTUBHOCTh KOHEYHBIX
BBIBOJIOB U TMpEAOTBpaliasi BO3MOKHBbIE OIIMOKM W HapylleHus 3akoHa. He

BAaBajiACh B I[eTaHBHBIﬁ aHaJIu3 JTHUX HO3PIHHI>1 (XOTH BTOpasis M3 HHUX
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MpeACTaBIseTcs 0Oojiee JIOTMYHOM, TIOCIIENOBAaTeIbHOM M COOTBETCTBYIOIIEH
OPUHIIMIY  COCTSA3aTeNbHOCTH), 3aMETUM, 4YTO TpU JHO0OM  TpPaKTOBKe
npoieccyaibHOl (YHKIIMU TPOKYypopa, OHa, HECOMHEHHO, BKJIIOYaeT B ceOd B
CTaJWH PaCCIICIOBAHUS €T0 HAJ30PHYIO NEATEIHLHOCTh, MPU3BAHHYIO OOCCIECUYNUTH
s dexTuBHy0 paboTy cienoBarejell U OpraHoB J03HAHUS, COOIIOACHUE UMH U
BCEMHU JPYTrUMU YYaCTHUKAMHU TMPEABAPUTEIBLHOTO pacciieloBaHusl TpeOOBaHUM
3aKOHA.

Bpsn nu MOXHO COITIAaCUTBCS C TO3UIIMEW TEX MCCIENOBATENIEN, KOTOPBIE
MOJIaraloT, 4YTO C YUYPEXKICHHEM CyIeOHOTO KOHTPOJISI Ha MPEeaBapUTEIHLHOM
CIEICTBUU, HAJ30pHAs JESITENIbHOCTh MPOKYpOpa CTAHOBUTCA H3JIMIIHEH.
[IpencraBnsercs, 4To pedb JOJKHA WITH HE O 3aMEHE MPOKYPOPCKOrO HaA30pa
CyneOHbIM KOHTpoOJIeM (B CHJIy TPUHIIMIIA COCTSA3aTeILHOCTH OTH JBa BHUIA
NEATCIBHOCTH  SIBIAIOTCS  MPOSIBICHUEM  Pa3JIMYHbIX,  HECOBIAJAOIINX
npolieccyanbHbIX (QYHKIHM), a O pa3rpaHUYCHUH MPEIMETa KOHTPOJIS U, B TO KE
BpEMsI, O B3aUMOJCICTBUH PA3IMYHBIX BUJIOB KOHTPOJIIBHOW IESTENBHOCTH.

CkazaHHO€ OTHOCUTCSI M K HaJA30py TMPOKypopa 3a 3aKOHHOCTBIO H
000CHOBAaHHOCTHIO CIIEJICTBEHHBIX JCHCTBUH.

@opMbI MPOKYPOPCKOI0 HAaA30pAa. 3aKOH YCTAaHABIMBAET TPU PaA3IMYHBIX
(dbopMBI  IEATENILHOCTH MPOKYpOpa IO OCYILIECTBICHUIO HaJ30pa: a) MpH
MOJIYYCHUH pa3perieHusl Cy/la Ha TOJIy4YeHUEe CIICICTBEHHBIX IEHCTBUMN, 0) mpH
OCYIIIECTBICHUN TIOCIEAYIOMIETO CyIeOHOr0 KOHTPOJIS 3a  CJIEJCTBEHHBIMHU
JEUCTBUSIMU, MPOBEJICHHBIMU, B BUY HEOTIOKHOCTH, O€3 MOJYyUYCHUS Pa3peIICHUS
Cyna, B) IpH MPOU3BOJCTBE CIEACTBEHHBIX ACHCTBUM, HE TPEOYIOIMUX CyAeOHOTO
KOHTPOJISL.

PaccmoTpum kaxayro ¢popMy OTAEIBHO.

1) YcTaHOBUB, YTO PsAJ CIEACTBEHHBIX JECUCTBUM MOTYT IPOU3BOIUTCS
TOJIBKO C MPEIBAPUTEIbHBIM Cy/IeOHBIM KOHTPOJIEM, TO €CTh, C pa3pelleHus Cy/a,
3aKOoH (4. 2 cT. 29, u 1-4 ct1. 165 VIIK) He oTcTpaHnii MpoKypopa OT HaA30pa 3a UX
3aKOHHOCTBIO U OOOCHOBAHHOCTBHIO. DTy 3ajiady MPOKYpOp peEIIaceT, y4acTBYs B

MMOJIy4CHHUM CcConracusa cCyaa, a IOCJIC TOro, KakKk OHO IIOJYYCHO - cJacasa 3a
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coOMoIeHeM 3aKOHAa TMPU  pealu3alliid  pa3pelieHusi, TO €CTh, IpH
HEIMOCPEACTBEHHOM MPOBEJICHUN CIIECTBEHHOTO IEUCTBUS.

[Tpn HEOOXOOUMOCTH TMOJNYYHUTh pa3pelieHUe Cyda Ha MPOBEAEHUE OCMOTpa
KWINIIA, OOBICKA M BBIEMKH B JKWJIMIIE, JIMYHOTO OOBICKA, BBIEMKH TOYTOBO-
tenerpadHON KOPPECIOHJAEHIIUM M HEKOTOPBIX APYruX ACHUCTBUM, CiemnoBarelb
BO30Yy’KJIaeT mepes CyAOoM XOoAaraiicTBo, o0iekasi ero B popMy MOCTAHOBIICHUS (4.
I cr. 165). 3akoH He pacKpblBaeT COJEpkKaHUA OSTOrO IOCTAHOBIICHMUS,
OTPaHUYHMBASICh MPUHIUIHATIBLHBIM 00IIUM TPEOOBAaHUEM — JIFOOBIE TTOCTAHOBJICHUS
CJIeIOBATENsl OJIKHBI ObITh 3aKOHHBIMH, OOOCHOBAHHBIMH M MOTHUBUPOBAHHBIMH
(4. 4 ct. 7 VIIK). OtmeTnM, 4TO MPUMEHUTETHFHO K XOJIATAaHCTBY O 3aKJIFOUYECHUU
MOJl CTpaxXy IOJ03pPEBAEMOro, OOBUHSAEMOIo, 3T0 of0miee TpeOoBaHUE
KOHKpeTu3upyercs: coracHo 4. 3 ct. 108 VIIK B mocTaHOBIEHUU JOMKHBI OBITH
M3JIOKEHBI MOTHBBI U OCHOBaHMS, B CHJIy KOTOPBIX BO3HUKJIA HEOOXOAMMOCTH B
MIPUMEHEHUU 3TOW MEpPhI, a MaTepuabl, 000CHOBBIBAIOIIUE XOAATANCTBO, TOJKHbI
OBITH MPUIIOKEHBI K TOCTAHOBJICHUIO. 113 CyMMBbI O3HaUY€HHBIX BBIIIE MPEANUCAHUM
CJIEJIyeT, 4TO W XOAATalCTBO O Jlaue pa3pellieHus CylIOM Ha MPOBEJEHUE OObICKA,
BBIEMKH U T.JI. JIOJDKHO OBITh 0OOCHOBAaHHBIM, T.€. YTO B MOCTAHOBJICHUH JIOJDKHBI
ObITh M3JIOKEHb (DAKTUYECKHME JaHHBIC, YKa3bIBalOI[ME Ha BO3MOXXHOCTH
OoOHapyXuUTh HCKOMBbIE JOKa3arenbcTBa. Kpome Toro, uerkoe TpeOOBaHHE O
HEOOXOIMMOCTH YKa3aHWS OCHOBAHHWM TMPOBENCHUS CJICICTBEHHOTO JICUCTBUS
COJEPKUTCSI B HOpPMax, PENIAMEHTHPYIOUIMX HAJIOKEHHWE apecTa Ha IOYTOBO-
TenerpadHble OTIPABICHUS UX OCMOTP U BhIEMKY (1. 2 4. 3 cT. 185), KOHTpOIbL U
3anmuch neperoBopoB (. 2 4. 3 cr. 186). beuio Obl TpyIHO OOBSICHUTH OTKa3 OT
ATOr0 TPeOOBaHUS MPU MPOBEICHUHM JPYTUX IPOIECCYyaTbHBIX JEUCTBUN, TAKKE
CONPSIKEHHBIX C OTPAHMYEHUEM KOHCTUTYIIMOHHBIX MPAB IPaXIaH.

[TpoBepsist 3aKOHHOCTh M OOOCHOBAHHOCThH TMOCTAHOBJICHUS, MPOKYPOp OO
JIaeT coIlache Ha HaIpaBJICHUE XOJIaTalCTBa B CyI, JINOO OTKA3bIBa€T B COIVIACHUH,
YeM OCYIIECTBISECT HAJ30pHYIO JesaTenbHOCTh. OTKa3 B MHOJJEpKaHUU
XOJlaTaliCTBa 03HAYAET, YTO MPOKYPOp HE yCMOTpel (haKTUUECKUX OCHOBAHUU IS

IMOCTAHOBKH BOIIpOCa 00 OTpaHUYCHHNHN KOHCTUTYHOMOHHBIX TpC6OBaHI/II>'I 0)
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HEMPUKOCHOBEHHOCTH JIMYHOCTH, JKWIWIA, YaCTHOW KWU3HU, JUOO TMPHUIIENT K
BBIBOJLy, YTO Y CI€JOBaTels, MO0 TeM WA WHBIM MPUYMHAM HET (HOPMAaJIbHBIX
OCHOBaHUM Ha MPOBEJICHHUE CIEACTBEHHOrO AeiicTBUs. Bo3Bpallias mocTaHOBICHHE
ciemoBarento 6e3 cormacus C XOJaTaliCTBOM, OH BIIPaBE J1aTh €My yKa3aHUs O
cOope [OMOJIHUTENIbHBIX MaTepuaaoB s OOOCHOBaHMS XOJaTaicTBa. ITO
yKa3aHUE CJIeJIOBATEIb 005S3aH BBIMIOJIHUTH, MOCIE YEro BIPAaBE BHOBH MOCTABUTH
BOMPOC Tepel MPOKypopoM O BoO30ykIeHHMH xopjaraiictBa. Ecmm ke
JIOTIONTHUTENIbHBIE MaTepualibl  HE IOJIY4YeHBbI, HAMCUEHHBIC CIICJICTBEHHBIC
JEUCTBUS CIEA0BATENb IPOU3BECTU HE CMOXKET. 3aKOH (1. 5 4. 3 cT. 38) ocTaBiser,
OJTHAKO, CJIEIOBATENII0 BO3MOXHOCTH OOXKaJIOBaTh OTKa3 IMPOKYypoOpa B COIIACHH
BBILIECTOSIIEMY MPOKYPOPY, KOTOPBIM, TUOO COMIAIIAeTCsl C OTKA30M M MepeaeT
JIeJI0 IPYTOMY CJIEIOBATEIN0, JIM0O, MPHU3HAB €r0 HEOOOCHOBAaHHBIM, CaM JaeT
comacue Ha BO30yXJeHUE XxojaraiicTBa mepen cyiaoMm ("ormeHa" oOTkaza
HIDKECTOSIIETO MPOKypopa B XOJaTalCTBE C BO3BpallleHWEM €My Jena Jyist
YCTpaHEHUsI OLTMOKH, B JAHHOW CUTYyaIlMH JIUIIEHA CMBICIIA).

CornmacoBaHHOE€ € TNPOKYpPOPOM  XOJATaWCTBO  HaIpaBiseTCs  JIA
paccmorpenus B cyd. CormacHo 4. 3 cT. 165, B cymeOHOM 3aceqaHMU BIIpaBe
y4acTBOBaTh MPOKYypop U ciemoBarenb. O0a 3TH NOJDKHOCTHBIE JHIA, Oymaydyu
CTOPOHOW OOBHHEHHsI, HWMEIOT BO3MOXXHOCTh YCTHO TMOIJEPKATh CBOE
XOJIaTalCTBO, MPEACTABUTH CYy JOMOJTHUTEIBHBIE MaTEPUAIIb, IOATBEPIKIAIONITNE
HEOOXOUMOCTh TPOBEJACHUS COOTBETCTBYIOIIETO CJICCTBEHHOIO JICUCTBUAI.
[TpakTrKa MOKa3bIBAET, YTO B CYJIE, Yallle BCET0, yU4acTBYET CIeA0BaTelb, KaK JUIIO,
BbIHECIIee TMocTaHoBleHne. OnHaKo, >KelarelbHO, U YyYacTHE B 3acCEeIaHUU
IPOKypopa, Kak JHIa, UMEIOIIETO OMbIT OOBHHHUTEIBHON JEATEILHOCTH, KaKOBOU
(haKTUUECKHU B 3TOM CIIy4ae SIBJISIETCSI €r0 POJib B Cy/le. XOTS B pa30MparenbCTBE He
NPUHUMAET YYaCTHUsl CTOPOHA 3aIIUThI (MHOE pa3pyIliaio Obl CIEACTBEHHYIO TalHY,
YeM MOCTABUJIO MOJ BOMPOC 3(DPEKTUBHOCTh MPEACTOSIIETO 0ObICKA, BHIEMKH U

1p.), aKTUBHAs pOJb TPOKypopa OyaeT CcrnocoOCTBOBATh MPHUHATHIO CYAbCH
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IIPaBUIBHOIO PpEIICHHs, a IpU OTKa3e B Jade CONIACHS Ha MPOBEIACHUE
CJIEICTBEHHOTO JEHCTBHS — 00XKaJIOBAHUIO OTKA3a B KACCAIIMOHHOM TOPSIIKE .

2) Commacho 4. 5 cr. 165 VIIK, cnemoBarens, B cllyyae, Koraa
MPOBEACHUE OCMOTPA >KUJIHUINA, OOBICKA U BBIEMKH B JKWIHILE, & TAK)KE JTUYHOTO
oObICKa, HE TEPIUT OTJIararesbCTBa, BIIPaBE MPOU3BECTU 3TH JEHCTBUA HA OCHOBE
CBOEro MOCTAaHOBJIEHUS, 0€3 mojydyeHus cyaeOHoro pemieHus. OJHaKo, KOHTPOJIb
CyZla COXpaHSIeTCSl U B TOM CUTYyallMM B BUJE MPOBEPKU CYOM 3aKOHHOCTH YK€
IPOBEJIEHHOTO CJIEJICTBEHHOTO JIEUCTBUS, TO €CTh, B (OpME TMOCIEIYIOIIEero
CylleOHOrO KOHTpOJds. B cCBs3W C 3TUM 3akoH BO3JIaraeT Ha CJEJOBATEINs
00s3aHHOCTh HE TO3[HEe JBaJLATH YEThIpeX 4YacoB C MOMEHTa Hayaia
MIPOU3BOJICTBA CJIEACTBEHHOIO JACWCTBUS, TO €CTh, NPAKTUYECKH, IIOCIE €ro
OKOHYaHUs, YBEIOMUTH O IIPOBEICHUH JIEUCTBHSI CYJIBIO U IIPOKYpOPA.

CMbICcT  yBEAOMJIEHUSI MPOKypopa HE BIIOJIHE SICE€H, TMOCKOJIbKY OH
OKa3bIBaeTcs nepeln (akToM, YTO CIEJICTBEHHOE JACHCTBUE YXKE MPOBEACHO, U
IPOBEpPKa €ro 3aKOHHOCTH OyleT OCYIIECTBIAThCA B cyde. Ecium cineactBeHHOE
neiicTBruEe ObUIO MPOBEAEHO HE3aAKOHHO, TO MPOKYPOP YKE HE UMEET BO3MOKHOCTH
IIPEeIOTBPaTUTh  HapylleHue. KakoBa ke 1[ellb Takoro  «3amo3faioroy
yBenomiieHus1? CTpemsch YCTpaHUTh 3TOT (DAKTOp HPOMENJICHHUS HESICHOCTD,
3aKOHOJIATellb PEICTaBISAET BCE xKe MPOKYpOpy BO3MOYKHOCTb
IIPOKOHTPOJIUPOBATh 3aKOHHOCTh IPUHATOTO PEILICHUS HE IOCJIE IPOBEICHHUS
CJIEICTBEHHOI'0 JIEUCTBUS, a 10 ero Havyana. [Ipeacrasisiercsi, 4T0 UMEHHO C ATOU
LEebl0, B OJJaHKE TMOCTAHOBIIEHUS CJIEIOBATeNl O MPOBEACHUU O€3 pa3pelieHus
Cyla JIMYHOTO OOBICKA, BBIEMKH B JKHIIMIIE, OCMOTpPA >KWIHUIIA, HE TEPISIIUX
omnararenbcTBa (npuwiokenus 29, 79, 84 x VIIK), npenxycmorpeHna oOsi3aHHOCTD
cleoBaTelisd, HE YIOMHHAeMas B HOPMax O COOTBETCTBYIOLIUX CIIEJCTBEHHBIX
JCHCTBUSAX, YBEJOMHUTh O NMPHHATOM peLlIeHUHM NpoKypopa u cyd. Ho Hapsny c
3TUM, HEOOXOAMMOCTh YBEIOMIICHHS MPOKYpOpa, CyAa O TOM, YTO 3TU JEUCTBUS
y:Ke MpoM3BeleHbl, 3aKPEIUIeHbl B JIPYrOM JOKyMeHTe (mpujiokenue 35, 38 k
'3aKoH He NpeaycMaTpUBaeT TAKOro IIPaBa IIPOKYPOpPa, XOTs aHAIOTHYHOE IIPABO NPEAOCTABIEHO €My IIPH OTKa3e

cyna B apecre (4. 11 ct. 108 VIIK). 3anpeT 06xaoBaHUs B KACCAIIHOHHOM ITOPSIKE HEKOTOPBIX OMPECTICHUN 1
ITOCTAHOBJICHUH cyfa 1-i mHCTaHIMH (4. 5 cT. 355) K paccMaTpuBaeMOM CUTyalrH, IOJIaraeM, He OTHOCHTCH.
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VIIK). Bo3HukaeT BONpoC — B YEM CMBICI 3THUX JBYX CXOJIHBIX MO COJEPKAHUIO
yBenomsieHui. OObsicHEHWe, T[olaraeM, COCTOMT B TOM, UTO MLEJIb JTHX
yBEIOMJIEHUH pasznnyHa. B mepBoMm ciayuyae mOpoKypop, Oyaydd IMOCTaBi€H B
M3BECTHOCTh O MPEIACTOSAIIEM NPOBEAEHUU CIIEACTBEHHOIO JEHCTBUS, W3y4YHB
MOCTAHOBJICHHE, MOXET Cpa3y K€ MPOKOHTPOIMPOBATh €ro 3aKOHHOCTh H
000CHOBaHHOCTh. PaccMoTpeB mMeromuecs: Mareprainbl OH CMOXKET, MPEIOKHUTh
cleoBaTeNnto  coOpaTh  JIONMOJHUTEIbHBIE MaTepualibl, yKas3blBaIOIIUE Ha
HEOOXOMMOCTb MPOBEJACHUS CIEACTBEHHOTO ACHCTBUS, TMOO MpPU3HATH PEIICHHE
CJIEZIOBaTeNII HE3aKOHHBIM W HEOOOCHOBAHHBIM M OTMEHHUTHb I1OCTAaHOBIICHUE,
3allpETUB 3TUM IIPOBEJCHHE CIIECACTBEHHOro JaeucTtBus. Kpome Toro, mpokypop
MOJIy4aeT BO3MOXHOCTh HPHHATH Y4YacTUE€ B MPEACTOSLIEM CIEICTBEHHOM
ACMCTBUM U JIUYHO NPOCIEIUTH 3a COOMIONIEHUEM 3aKOHA MPHU €r0 MPOBEICHUHU.
beio Ob1 nenecoobpasno 3akpenuth B HopMmax YIIK oOsi3aHHOCTH cliemoBaTesns
YBEAOMJISITh TPOKYpOpa O BBIHECEHMM WM IIOCTAHOBJIEHHSI C XOJATalHCTBOM O
POBEJACHUU COOTBETCTBYIOIINX CJIEACTBEHHBIX JIECHUCTBUIA.

Uro ke Kacaercsi YyBEAOMJIEHUSI O YK€ COCTOSBLIEMCS CIEACTBEHHOM
JNEHUCTBUU — TO NPOKYpOp, €CIM OH HE YYacTBOBaJl B €ro NPOBEAEHUH, IO
IPOTOKOJIy M N0 JIMYHOMY JOKJIAQy CIIEAOBATENsl, CMOXET MPOKOHTPOJIHMPOBATH
3aKOHHOCTb €ro nposeneHus. [IpenBuas nocneayromuid cyneOHbIiI KOHTPOIb, OH
BIIPaBE€ YK€ B 3TOT MOMEHT CBOUM IIOCTAaHOBJICHHEM IPU3HATH PE3YJIBTATHI
CJIEICTBEHHOIO JIEWCTBHS HEIOMYCTUMBIM JIOKa3areabCcTBOM. I[loMuMo 3TOTO,
MOJIyYMB  YBEIOMJICHHE, MPOKYpOpP CMOXKET BMECT€ CO  CJEI0BaTeleM
MOJTOTOBUTHCS K BBICTYIUICHUIO Mepes CyAbedl ¢ TeM, 4YTOObl MpU HaJTUYHH
OCHOBAaHMM  OTCTOSATH  3aKOHHOCTh U  OOOCHOBAaHHOCTH  IPOBEJIECHHOTO
CJIEICTBEHHOTO JEHCTBUS. 3aMeTuM, 4To XO0Ts 4. 5 cT. 165 VIIK u He ynomuHaer
00 y4JacTuu clieoBaTelis U MPOKypopa Mpu pacCMOTPEHUH 3TOTO BOIIPOCa B CYJIE,
OHM, KaK MPEJCTABISETCS, HE MOTYT OBITh OT HEro OTCTPAaHEHbI, MO0 UMEHHO UX
pElIeHre NPEICTOUT MPOKOHTPOJIMPOBaTh cynabe. IloaTBepkaeHUE 3TOW MBICIU
HaxonuMm B cT. 125 VIIK. CornacHo 3Toii HOpME, B ClIy4ae pacCMOTPEHUS CyIOben

YKa100bI Y4aCTHHUKa IIpomecCa Ha  HE3aKOHHOCTb H HE00OCHOBAHHOCTH
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CJIEZICTBEHHOTO JIEHCTBUS (TO €CTh, IPU OCYIIECTBICHUHU MPOILETYpPhl, OIU3KOI 10
npeaIMeTy KOHTPOJS MpoIeaype, MPeayCMOTpeHHOU 4. 5 cT. 165), B cyneOHOM
pa3OupaTenbCTBE YUacTBYET 3asBUTENb (€TI0 3aIlIMTHUK U IPEACTABUTENb), a TAKKE
npokypop. Ilostomy Bpsig au Obulo OBl TPAaBUIBHBIM B CXOIHOW CHUTyaluH
OTCTPAHATH MPOKYPOPaA OT yHacTHsI B CyieOHOM pa3OUpaTesibCTBe.

3) CornacHO 3aKOHY, Psii CIEICTBEHHBIX JIEUCTBHI He TpelOyeT CyneOHOro
KOHTPOJI, TO €CTh, MPU HAJTUYUU (PAKTUYECKUX OCHOBAHUN, MOXKET MPOBOJUTHCS
0e3 paspemieHust cyga. TakoBbl JONPOCHI, OYHBIE CTABKU, NpPEIbSBICHUE IS
ONO3HAHUs, CIICICTBEHHBIN 3KCIIEPUMEHT, NPOBEPKA MMOKa3aHuM Ha mecre. Ho s
IPOBE/ICHUS HEKOTOPBIX, CBOOOIHBIX OT CyAEOHOTrO0 KOHTPOJSL CIIEJACTBEHHBIX
NEUCTBUM, 3aKOH TpeOyeT BBIHECEHHS ITOCTAHOBIICHWH cienoBaresisa. TakoBbI
JKCryMauus (B ciiydae, KOrja MpOTUB HEE BO3PAKAIOT POACTBEHHUKH MOKOHHOIO
HY’KHO U pa3pelleHne cyaa), OCBUIETEIbCTBOBAHNE, OOBICK U BhIEMKA M3 HEXHUIIBIX
MOMEIICHUNA. JTH JEWCTBUS B 3HAUYUTEIBHO MEHBIICH CTENEHH OrPAHUYMBAIOT
npaBa U CBOOOJBI TPAXKIAH M MOSTOMY HE HYXKIAIOTCS B TAKUX OXPAHUTEIbHBIX
Mepax, Kak MpeABapUTEIbHbIN U MOCenyomui cyneOHblii KoHTpoiab. Ho B To xe
BpeMsl OHU HE CBOOOAHBI OT MPUHYAUTEIBHOCTH, OCOOCHHO OOBICK M BBIEMKA.
[ToaTomy, cremoBaTenb, NpUHUMAs pELIEHHE 00 HMX NPOBEACHHUU, JOIKEH He
TOJIbKO UMETh YOE€X/JICHHE B HAIMYMU JIOCTAaTOYHBIX (PAKTUYECKHX JAaHHBIX, HO U
yKa3aTb Ha HUX B BBIHOCUMOM IIOCTaHOBJICHMH. BO3HMKaeT BOIPOC — AOJKEH JIU U
B KakOl Mepe pacnpoCTpaHAThCS Ha ATH PELIEHUs NMPOKYypopckui Haa3op? Panee
VIIK PCOCP npeaycMarpuBaj, 4TO OOBICK M HEKOTOPbIE BBl BBIEMKH MOTYT
IPOBOJUTHCS JIMIb C CAHKIWU MPOKYpOpa. 3aMEHUB CAaHKIIMIO MTPOKYpOpa Ha psij
CJIEACTBEHHBIX JE€NCTBUH cornacuem cyaa, YIIK P® ocrasiser pemenue Bompoca
O MPOBEIECHUM JAPYIMX CIEICTBEHHBIX JIEUCTBUU LEIMKOM B KOMIIETEHLIUH
cienosarens. M TOIbKO BbIEMKA JOKYMEHTOB, COAECPIKAIUX FOCYAAPCTBEHHYIO WIIH
MHYI0, OXpaHsIeMYyI0 (heepalibHbIM 3aKOHOM TailHy, TPOU3BOJUTCS CIEI0BATENEM C
caHkiuu npokypopa (4. 3 ct. 183 VIIK).

Mexny TeM, IONOJHUTENBHBIA KOHTPOJIb 33 HPOBEIACHUEM HEKOTOPBIX

CJIEICTBEHHBIX JE€HCTBUM, MPEICTABIACTCS BIIOJHE IEJIECO00pa3HbIM U Jaxe
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HeoOXoauMbIM. Tak, 0OBICKH, MPOU3BOAUMBIE B NMPOU3BOJCTBEHHBIX MOMEIICHUAX
U oducax pa3UYHBIX OpraHU3alMil ¥ TPEANPHUSTHH, COMPOBOXKIAEMBIE MOPOM
CYLLIECTBEHHBIMU OTPAHUYECHHUSIMU IPOU3BOJICTBEHHON NIE€ATEIbHOCTH, U3bITHEM
KOMITBIOTEPHON W MHOM MH(OpPMaLIMU, PaBHO KaK M BBIEMKH OOJIBIIOTO KOJTMYECTBA
JOKYMEHTAllMM,  NpUHAJIekKAUIEH  IOPUAMYECKUM  JIMIAM U YacTHBIM
MPEANPUHUMATENSIM, HEPEIKO BbI3BIBAIOT Kajl00bl M HAPEKAHHUS CO CTOPOHBI
rpaxki1aH, NOABEPrHYThIX A3TUM MepaM. OpHako, (GOpMasbHO TPOKYpOp HE
OCYLIECTBIISIET MpPEIBAPUTEIbHBIM KOHTPOJb 3a MPUHATHEM peleHul o0 ux
NPOBEACHUM, A JIMIIb paccMaTpUBaeT MOCTYNHUBIIME IMOCIE 3TOrO >KajoObl Ha
HapyuleHus: 3akoHa. Ilo BMOMMOMY, BOCCTAHOBJIEHME CAHKIMM NPOKypopa Ha
MIOCTAHOBJICHHE O MPOBEICHUM CIIEICTBEHHBIX JEHCTBUU TaKOro poja, MOIIO Obl
crocoOCTBOBaTh 0ojiee OOOCHOBAaHHOMY pEIIEHUIO 00 WX OCYLIECTBICHUU H
CHI)KEHHIO BECbMa 3HAUYUTEIBHOTO YUCIIa Kajio0 M0 3TOMY MOBOJY.

C J1pyroii cTOpOHBI, HEOE30CHOBATENbHBI MPEMAJIOKEHUS O HEKOTOPOM
OTPAaHUYEHUM MPEIBAPUTEIBHOIO CYJEOHOr0 KOHTpOJS 3a CYET IHepeaadyu
KOHTPOJIbHOM (PYHKIIMU B cepy AesTeNbHOCTH MpoKypopa. Tak, HE BbI3bIBAETCS
0co00ol HEOOXOAMMOCTBIO HCTpeOOBaHME pa3pellleHusl Ccyla Ha MpPOBEICHHE
HKCT'YMAllUH B ClIy4asX, KOrJa IPOTUB HEE BO3PaXKAKOT POJCTBEHHUKH IOKOHWHOTO
(4. 3 cr. 178). Bpsin nu 31€Ch MOKHO TOBOPUTH O HAPYIIEHUH KOHCTUTYLIMOHHBIX
npaB, Ha TMPEAOTBPALLIEHHE KOTOPBIX HAMNpaBieH CyAeOHBIH  KOHTPOJIb.
[IpencraBnsercss 1OCTaTOYHBIM CAHKIIMOHUPOBAHUE MPOKYPOPOM IMOCTAHOBICHUS

cienoBaresisi 00 SKCTyMallHH.

§ 2. CyneOHBI KOHTPOJIb 32 MPOBEIEHUEM CJIEACTBEHHbIX IeHCTBHIl.

IlonsitTue u mpeaMer Cyae0HOr0 KOHTPOJSL 3a TNpeIBAPUTEIbHbIM
pacciie10BaHHEM. Ananusupys OCHOBaHUs  IPOBEICHUS OTJICJIbHBIX
CJIEICTBEHHBIX JIEMCTBUN, Mbl OCBEILAJIA MPOUEAYPY HUCTPEOOBAHUS Pa3pEIICHUS
CyJa Ha TPOBEIACHHUE CIICICTBEHHBIX IEHUCTBUM, COINPSIKEHHBIX C OIPAHUYECHHEM

KOHCTHUTYUMOHHBIX npaB rpaxzaad (cT. 23, 25 Konctutyuuu P®). [lonbsiTraemcs



184
TENepb CBECTH BOEJMHO COOTBETCTBYIOIIME IMPEINUCAHUS 3aKOHA C TEM, YTOOBI
yIIyOUTh NMPEACTABICHUS O Ha3HAYEHUU CYy[I€OHOr0 KOHTPOJIS, KaK FapaHTUU MpaB
M 3aKOHHBIX HMHTEPECOB YYAaCTHUKOB CJICJACTBEHHBIX JEHUCTBUU. YUpEKICHUE
CyZ1IeOHOTO KOHTPOJIA 3a 10CYA€OHBIM MPOU3BOICTBOM — BaXXHEHMIINH 1Iar Ha MyTH
peanuzanuu Konneniuu cyneOHoi pedopmsl B PD, HanereHHON Ha yKperieHue
cyneOHOl Bnactu B crTpaHe. Ilepemaya oOT mpoKyparypsl Cyly — OpraHy
HE3aBUCHMOH CyneOHOM BiacTu, IpaBa JaBaTb OpraHaM paccielOBaHMs
paspelnieHre Ha MPOBEJACHHUE CIIECTBEHHBIX M MHBIX MPOLECCYyalbHbIX JACHCTBUH,
CBSI3aHHBIX C OrPaHMYEHUEM KOHCTUTYIHMOHHBIX IpaB M CBOOOA TpaxaaH H
3aTPYIHSIONIMX JOCTYH K MPaBOCYAMIO, TO3BOJIAET YCTPAHUTh CYOBEKTUBU3M IPU
MPUHATUU COOTBETCTBYIOIIMX MPOLECCYAIBbHBIX PEIICHUM, CIY)KUT 3(P(HEKTUBHOM
rapaHTheld NPOTUB HEONPABIAHHO IIUPOKOTO MPUMEHEHUS NMPUHYIUTEIBHBIX MEp
Y HapyUIeHUs polecCyalbHbIX MPaB YYaCTHUKOB MPOIECCa.

JleficTByIOIIEE 3aKOHOJATENILCTBO IIMPOKO OMpPENENseT MPEAMET CyAeOHOro
KOHTPOJIS, paCIIPOCTPAHSIS €r0 Ha MEpPbl IPUHYXACHUS U CIEACTBEHHBIC ICHCTBHUSL.
Tak, comacho 4. 2 ct. 29 VIIK, 6e3 pa3penieHus cyJja HEBO3MOXXHO TPUMEHEHHUE B
KaueCTBE MEp IPECEUYCHHs] JOMAIIHEr0 apecra, 3aKIIYEHHS IO CTPAXKY,
NpoJIeHHs ero cpoka. Pasperienue cyna HEOOXOAMMO U JUIsl IPUMEHEHUS TaKUX
Mep TNPUHYXKACHHS, KaK BpPEMEHHOE OTCTPAHEHHE [OA03PEBAEMOr0  WJIU
OOBHHSIEMOTO OT JOJDKHOCTH, HAJO)KEHHWE apecTa Ha HMYILIECTBO, BKIIIOYAs
JICHEXHbIE CPEICTBA, HAXOJAUIMECS HA CUeTax M BO BKIJIAJAX WIM Ha XpaHEHUU B
0aHKax M  HHBIX  KPEOUTHBIX  opraHu3auusax. IpeOyer  cyneOHOro
CAaHKIIMOHMPOBAHUS NPOBEJICHUE TAKHUX CIIEACTBEHHBIX ICHCTBUN, KaK OCMOTD
KWJINILA [TPU OTCYTCTBHH COIVIACHS MPOKUBAIOIINX B HEM JIUI, OOBICK U BhIEMKA B
KUIIMIIE, JUYHBIM OOBICK, apecT, OCMOTP U BbleMKa KOPPECIOHACHIIUH, BbIEMKa
IOPEIMETOB U JIOKyMEHTOB, COJEpKalluX MH(GOpMAIMI0 O BKJIaJaX W cueTax B
OaHKE M MHBIX KPEIUTHBIX OpPraHu3alusiX, KOHTPOJb U 3alUCh NEPErOBOPOB (II.II.
4-8, 11 ct. 29 VIIK). 3akoH (1. 3 4. 2 c¢T. 29 u u. 2 ct. 203 VIIK) npenycmarpuBaer
TaK)X€ OCYLIECTBJIEHUE CYJOM KOHTpOJISI 3a IIOMEIIEHHEM OOBHHIEMOIO B

MGI[I/IL[I/IHCKI/Iﬁ N HCI/IXI/IanI/I‘IeCKI/Iﬁ CTaguoHap I IMPOBCACHHA SKCIICPTU3LI.
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[Ipenmer cyneOHOro KOHTpoJisi emie ©Ooinee pacHIUPeH  BO3MOXKHOCTBIO
o0O)KaJIoBaHMsI B CyJ IOCTAHOBJIICHUH OpraHa paccle[JOBaHHsS U IPOKYypopa, UX
pemieHnii U AeicTBUi (0e31elCTBHI), KOTOPBIE CIOCOOHBI MPUYMHHUTH YHIEPO
KOHCTUTYLIMOHHBIM IPaBaM U CBOOOJAaM y4aCTHUKOB Ipoliecca, JU00 3aTpyIHHUTh
JOCTYN TpaxaaH K mpaBocyauto (4. 3 cr. 29, 4. 1 ct. 125 VIIK). IIpeamerom
&KanoObl MOXKET ObITh HE3AaKOHHOE WJIM HEOOOCHOBAHHOE, 10 MHEHMIO KaJI00IINKa,
IPOBENCHUE CIEACTBEHHOrO nAeucTBUA. OCTAaHOBMMCS Ha OTHEIBHBIX BOIPOCAaX
OCYILIECTBIIEHUS CyAeOHOro KOHTPOJIS 3a MPOBEACHUEM CIIEICTBEHHBIX JIEHCTBUIA.

Cy0beKkTbl, BUAbI W HMHULIMATOPHI Cy1e0HOro KOHTPoJsi. CyneOHbIN
KOHTPOJIb 34  IIPOBEACHMEM  CIEACTBEHHBIX  JEHCTBUN  OCYILECTBISETCS
€AVHOJIINYHBIM Cynped. Kak mpaBuito, 3T0 Cyabs palOHHOTO CyAa WJIA BOEHHOTO
TFApPHU30HHOI'O CY/Ia [10 MECTY MPOBEACHUS MPEABAPUTEIBHOIO PACCIIEIOBAHUS.

W3 3akoHa, KaK 3TO Y€ OTMEYajoCh, CIENYeT, YTO CYACOHBIA KOHTPOJb
pacnmagaeTrcss Ha  JBa  BUJA:  [OPEABAPUTEIBbHBIN W TMOCJIEAYIOLIUMN.
[IpenBapuTenbHbIN CyIe€OHBI KOHTPOJIb COCTOUT B PACCMOTPEHUU U Pa3peIICHUH
CyIOM XoJaTaiicTBa opraHa paccielOBaHMs M MPOKypopa O MOJYYECHHUH
paspelieHusl Ha MPOBEACHUE COOTBETCTBYIOLIEIO CIEACTBEHHOro aevictBus. Llenn
KOHTPOJIL — IIPOBEPKA XOAATalCTBa, 3asIBICHHOIO CJIENI0BaTeNIEM (IIPOKYpPOPOM), U
npuHsATHE 10 Hemy pemenus. [locneayrommii  CyneOHBII  KOHTPOJb
OCYLIECTBISIETCA, KOIJa IpolieccyajbHOE JAeicTBUE Yyxke mnpoBeneHo. OH
OXBaTBIBAET MPOBEPKY MPOBEICHHBIX OPraHOM paCCIeIOBaHUs JEHCTBUM, a TaKkKe
JEHUCTBUN W PEIICHUM, 00’KaJOBaHHBIX 3aUMHTEPECOBAHHBIMU JIMIIAMH, B CBSI3H C
BO3MOKHBIM HapYIICHUEM 3aKOHHOCTH 3TUMHU OpraHaMH.

OcyuiecTBiisisi TPeIBAPUTENbHBIA Cy/Ie€OHBIM KOHTPOJIb, CYIbs, IPU3HAB
XOJIaTaliCTBO 3aKOHHBIM M OOOCHOBAaHHBIM, JA€T pa3pelleHHe Ha MPOLeCcCyabHOE
JICIICTBUE, B MPOTUBHOM Cily4ae — OTKas3biBaeT B 3ToM (4. 2 cT. 165 VIIK). Ilpu
MOCJEIYIOEM KOHTPOJE CyIbsl, PAacCMOTPEB Kajnoly, JUOO MOATBEPKIAET
3aKOHHOCTb U 0OOCHOBAHHOCTh MPUHATOTO PEIIECHUS HIIM IPOBEACHHOTO JICHCTBUS,
aub0, TpU3HAB KX HE3aKOHHBIMH, HEOOOCHOBAHHBIMU, OOS3bIBAE€T OpraH

pacciefioBaHUs yCTpPaHUTh JomylleHHoe HapymieHue (4. 5 cr. 125 VIIK).
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[IpyuMeHUTENBHO K TAKUM, YK€ IPOBEICHHBIM CJEACTBEHHBIM JECHCTBUSIM, KaK
OCMOTp, OOBICK M BBIEMKAa B KWIHILIE, JUYHBIA OOBICK, BBIBOJ CYyIbH O HX
HE3aKOHHOCTU BJI€UeT 3a COOOM MpHU3HAHHE PE3YJBTATOB T.€. BCEX IMOIYUYECHHBIX
JI0Ka3aTesIbCTB, HeAOMYCTUMBIMU (4. 2 cT. 165 VIIK).

B craguu nmpenBapuTeNbHOTO pacciieIoBaHus CylAeOHbI KOHTPOJb HE MOXKET
OCYILIECTBIATHCS [0 MHUIMATUBE caMoro cyaa. MHunmaropamu €ro BBICTYNAIOT
au00 opraHbl paccieaoBaHus, JU0O0 TpakKIaHe-ydaCTHUKH Iporecca. Kak yxke
OTMEUEHO, TIPEABAPUTEIBHBIN CYCOHBIM KOHTPOJIb HHUITUUPYETCS TOJPKHO CTHBIMU
JUIAMH  OPraHoOB PAacClE€IOBaHUSI M MPOKYPOPOM, XOJATaWCTBYIOIIUMHU O
NOJIyYEHUN  pa3pelICHUs] Ha  MPOBEJICHHE  IPOLECCyalbHOTO  JACHCTBHSL.
[Tocnenyrouuii cyneOHBIN KOHTPOJIb pacmaaaeTcs Ha JABa Buja. B mepBom ciydae
OH TIPOMCXOAWT IO WHUIIMATHBE IOJ03PEBAEMOT0, OOBHHSIEMOTO, UX 3aIlIUTHHKA,
MpEeACTABUTEIISI, 3aKOHHOTO MPEICTaBUTENS, UHBIX JIUIl, YbU UHTEPECHI 3aTPOHYTHI
pelieHrueM Wiu JeHCTBUEM OpraHa pacciefloBaHus, B CBSI3M C OOpallleHUEM 3THX
JUIT B CyJ C ’KajoO0Oi Ha HE3aKOHHOCTh WJIM HEOOOCHOBAaHHOCTH PEIICHUH O
IPOBEJACHUU  CJICICTBEHHBIX JIEWCTBUH W  HapylIeHWE TMPOLEAyphl  UX
ocCyImiecTBiIeHUsA. B npyrom ciydae mnociaeayromui CyacOHBIM KOHTPOJIb 3a
3aKOHHOCTBIO OOBICKA, BBIEMKH M JPYTHX, YHOMSHYTBHIX BBIIIE€ CIEACTBEHHBIX
JIEUCTBUM, OCYLIECTBIISIETCS B CBSI3U C OO0S3aHHOCTBIO CJIEIOBATENS U JI03HABATENs
YBEIOMJISITh  CY[Ibl0 O TMPOBEACHUU OBTUX JCUCTBUM, KaK HE TepIAIIUX
oTJIaratresibcTBa, 0€3 pa3penieHust cyaa, T.e. IPU MOJyYECHUU CYyIbe U3BEIICHMUS.

Cpoxu u mopsiI0K OCyIeCTBJIeHHUsI CY1e0HOro KOHTpoJsi. Bo30OyxaeHue
OpraHaMy pacclieIoOBaHUs XOJaTaiiCTBa O TOJYYECHHHM pa3pelieHusi cylda Ha
IIPOBE/ICHUE CJICJICTBCHHBIX JICUCTBUU HE OTPAHMYCHO OIPEIEICHHBIM CPOKOM:
XOJlaTaliCTBa B TpenesiaX CpoKa pacclefoBaHUs BO30YXKIAIOTCS, KOTJa BO3HUKAET
HEOOXOIMMOCTh TMONY4YUTh pazpenieHne. KoHTpoip ke 3a yxke MNpOBEICHHBIM
JIEUCTBUEM, MPUHITHIM PEHICHUEM OCYIIECTBISECTCS C MOMEHTA MOCTYIUICHUS K
CyZb€ XKajmoObl; a B Ciiydae MPOBEIACHUS HEOTIONKHOTO CIEACTBEHHOTO JIEHCTBHUS

0e3 paspelieHusl cya - C MOMEHTa YyBeAomJieHHs 00 »ToM cynaa. Oprax
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pacciieioBaHus JOKEH YBEIOMHUTb 00 3TOM CyJ B T€UEHUH 24 4acoB C MOMEHTa
Hayasia CJIeJCTBEHHOTO NeUCTBUA (4. 5 cT. 165).

B Toxe BpeMs AJi1 HEMOCPEICTBEHHOI'O OCYIIECTBICHHS KOHTPOJIS CyAbei
3aKOH YCTAHABJIMBAaET YETKO OIPEACIICHHbIE W JIOCTaTOYHO JKECTKUE CPOKH.
Bormpoc o gaye paspelieHus Ha IPOBEIEHUE COOTBETCTBYIOLIEIO CIIEICTBEHHOIO
JNEHCTBUS JIOJDKEH OBITh pa3pellieH cyabed B TedeHue 24 yacoB C MOMEHTa
NOCTYIUIEHUS XO[aTaicTBa OpraHa paccieloBaHus. B 3TOT ke CpoK Cyzbs JOJKEH
IPOBEPUTh 3aKOHHOCTh  CJIEJACTBEHHOTO JCHCTBUS, MPOBEACHHOTO, BBHUIY
HEOTJIOKHOCTH, 0e3 pazpemienus cyga (4. 1 u 5 ct. 165). [larugneBHbIN CPOK
YCTaHOBJIEH JUISl pa3pellieHus Cydbeil kajao0 Ha JIEHCTBUS M pEUICHHs] OpraHa
paccnenoBanus (4. 3 ct. 125 VIIK).

Takum 00pa3oM, CpOKH OCYIIECTBICHHUS CyAeOHOTO KOHTPOJS OKa3bIBAIOTCS
pPa3IUYHBIMU, B 3aBUCUMOCTHU OT CTEMEHU HEOTIIOKHOCTH Pa3pelaeMoro BoIpoca,
HO B LIEJIOM BCJIEJICTBUE HMX KPAaTKOCTH M OINPEIECICHHOCTH, OHU HE CTAHOBATCS
IIOMEXOH ONEPAaTHUBHOCTH IPEIBAPUTENBHOIO paccienoBanusd. C aIpyroi CTOpOHBI
OHM TIO3BOJISIIOT OOBUHSEMOMY, TIOTEPIEBIIEMY, APYTUM y4aCTHUKaM JTOOMBATHCS
pa3pereHus kano0bl B KOPOTKUE CPOKH.

3aKkoH ompenenseT MOpPANOK HHULMHPOBaHUS CyneOHoro koHTposd. Ilpu
oOKaJlOBaHWM JIEUCTBUM M PpELIEHUN CJIEeNOoBaTeNs, Hadajao KOHTPOJIbHOM
OpoLeaAype JaeT MOCTyNMUBLIas B CyA jkajo0a JHIa, KOTOpPOE CUYUTAET CBOU
MHTEpeChl HapylleHHbIMU. Bo30yxlIeHue ke XojaraicTBa O MPOBEACHHUH
CJIEICTBEHHOIO JECHCTBUS JOJKHO OBITh, KaK OTMEYaJIOCh, 00jeueHO B (popmy
MOTHBUPOBAaHHOIO  IIOCTAHOBJIEHHUS,  BBIHOCUMOIO  JO3HABaTeJIeM  WIH
cleloBaTesieM M COIVIaCOBAaHHOTO ¢ MpokypopoM. Hamomuum, yto TpebGoBaHue
O00OOCHOBaHHOCTM ¥  MOTHUBUPOBAHHOCTH TIOCTAHOBJIGHUH  cleqoBareist |
no3HaBarena 3akperieHo B 4. 3 cr. 7 VYIIK, a 4. 3 cr. 108 cnenuansHO
MOTYEPKUBAET, YTO B MOCTAHOBJICHHH, COJAEPKAILEM XOJATANCTBO O 3aKIIOYECHHH
MOJl CTPaxy, M3JIararoTCs] MOTUBBI M OCHOBAaHMS, B CHJIY KOTOPBIX BO3HHKIJIA
HEOOXOIMMOCTh B NPUMEHEHUH OTOM Mepbl. AHAJIOTUYHBIE MPEANUCAHUS

colepxkarcsa B HOpMax o0 apecre, OCMOTPE M BBIEMKE IOYTOBO-TEJErpa(HbIX
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ornpasiienuil (. 2 4. 3 cT. 185), koHTpoJIe U 3anmucu neperoBopoB (. 2 4. 3 CT.
186). TpeboBaHre OOOCHOBAHHOCTH IMOCTAHOBJICHHUS O TOJYYEHUU DPa3pEIICHUS
Cydla Ha TIPOBEICHUE CJEACTBEHHBIX JIEMCTBUH, HECOMHEHHO, JOJIKHO
COONIONAaThCSl OpraHaMU PAcCIEAOBaHMS HE TOJBKO JJISi TOTO, YTOOBI M30eXkKaTh
OTpaHUYEHHUsI MPaB rpaxkaaH, HO U MOTOMY, YTO B MPOTHUBHOM cClly4yae Cyia Oynaer
JIUIIEH BO3MOXXHOCTHU MPABWIHHO Pa3pEIIUTh UX XOJaTalCTBO.

Henocpencteennas mpoiietypa CyieOHOTO KOHTPOJIS, XOTS U CYLIECTBEHHO
yHOpolieHa MO CPaBHEHHIO C OOBIYHBIM CyAeOHBIM pa3OUpaTeIbCTBOM, BCE KE
CO3/1a€T BO3MOKHOCTb MHUIIMATOpaM KOHTPOJsi 000CHOBATH NEPE] CyIbeH CBOIO
NO3ULIMIO, a IPOTUBOIOJIOKHON CTOPOHE — CBOM JOBOABI. Tak, Mpy pacCMOTPEHUU
Cynbeil kano0 Ha ACHCTBUS M pELICHUS OPraHoB pacclieOBaHMs, B CyleOHOM
3acelaHuu, I[OMUMO MPOKYypOpa, YYAaCTBYIOT 3asiBUTENb, €ro 3allUTHUK,
MIPeICTaBUTEIIN, UHBbIE 3aMHTEpecoBaHHbIe Jula (4. 3 ct. 125). DT ke nuua, Kak
MIPECTABIACTCS, BIOpaBE II0 CBOEMY JKEJIAHWIO Yy4YacTBOBaTh B CyleOHOM
pa30uparenbCTBE MNpPU  OCYIIECTBICHMM  CyAeOHOro  KOHTpOJs 3a  yxkKe
POBEJIEHHBIMU 0€3 pa3pellieHusi Cyla, BBUAY HEOTIOKHOCTU, CIEACTBEHHBIMU
JEHUCTBUSAMHU, XOTS 3aKOoH (4. 2 cT. 165) 00 3ToM ymamyumBaeT. B Takux ciydasx
CyneOHBIM KOHTPOJIb OCYIIECTBISIETCS B YCJIOBHSX COCTSI3aTeNbHOCTH. B TOXe
BpeMsi 0COOBIN XapakTep pa3periaeMbIX Cy/Ibei X0 aTaliCTB OpraHa pacciae0BaHus
O MPOM3BOACTBE OOBICKA, BRIEMKH, OCMOTpA B KUJIHINE, KOHTPOJISI TIEPETOBOPOB H
T.J., HCKJIIOYAeT BO3MOXHOCTh IIPUBJIEUEHUS K OOCYXIECHHUIO XOJaTalcTBa
MIPOTUBOIIOJIOKHOM CTOPOHBI, T.K. 3TO MOBJEKIO ObI 32 COOOW MPEXKIECBPEMEHHYIO
OMNIaCKy TMPEACTOSIIEH JeATEeIbHOCTH OpPraHOB pacCieOBaHUsA M CHENAJo
MPaKTUYECKH HEBO3MOXXHBIM JOCTHIXKEHHE MMU HAMEUEHHBIX Iiejiei. B 3akoHe He
MPEAYCMOTPEHO YYacTHUE 3alUThl B PEIICHHH CyIbeld BONPOCAa O MOMEIICHUHU
M0JI03PEBAEMOT0 W OOBHUHSIEMOTO B CTAIlMOHAP /I TIPOBEJCHUST DKCIEPTU3BI (CT.
165 u 203 VIIK). Ho, kak ormedanoch, KOHCTUTYUHMOHHBIM Cyx MNpU3HAI
HEO0OXOIMMBIM TPEJICTABUTh OOBUHSIEMOMY U 3aIIUTHUKY BO3MOXHOCTH M3JIOKHUTH

CBOIO MO3UIIMIO M0 MOBOJY XOJaTalCcTBa ClieI0BaTENsl.
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TpeOyeT HEKOTOPOro YTOUHCHHS MpeaMeT pa3douparebcrBa. Kak BHIHO 13

y. 1 cr. 108 m 4. 1 ct. 115 VIIK cyaps, naBas cornacvue Ha 3aKJIIOYEHUE JIMIla MO
CTpaXy UM Ha HAJIO)KEHHE apecTa Ha UMYIIECTBO, JOHKEH YKa3aTh KOHKPETHBIC
(dhakTHYeCKHE OOCTOSATEILCTBA, HAa OCHOBAHWHM KOTOPHIX OH TIPHHSI TaKoe
pelieHre. DTO O3HA4aeT, YTO B JTHUX CIydasx MPeIMETOM pa30ouparesibcTBa
SBJISIETCS HAJIMYUEe HE TOJbKO (POPMAJIbHBIX, HO U (DAKTUYECKUX OCHOBAHMM JIst
MPUHSTHUSA MPOLIECCYyaTbHOIO pelieHus. THBIMU CJIOBaMU KOHTPOJIIO MOJBEPraeTcs
KaK 3aKOHHOCTh, TaK W OOOCHOBAHHOCTh pEIIEHUS] OpraHa pacclieJOBaHUS O
NPEICTOSIIEM MPOBEICHUH MPOIECcCyalbHOT0o AecTBUsA. [1o JToruke Bemen Takum
e JIOJDKCH OBITh MPeAMET pa30uparesibcTBa MPU pa3pelieHny CyJA0M XO/IaTaicTBa
OopraHa pacclieloOBaHHsI O TOMEIIEHUH OOBHUHSIEMOTO B MEIULIUHCKUN WU
MICUXHUATPUUICCKUIN CTAllMOHAP, apecTe, OCMOTPE M BBIEMKE ITOYTOBO-TENIEeTpadHBIX
OTTMPABJICHUH, MIPOBEJCHNN OOBICKA, BHIEMKH U APYTUX CJIEACTBEHHBIX JEHCTBUH,
TpeOyIOIMX pa3pelieHusl Ccyaa, a Takke Npu CyJeOHOW NpOBEpKE YkKe
pOBEJCHHOTO cieAcTBeHHoro AeictBusa. Ho 4. 4 u 5 c1. 165 YIIK He TpeOyror
yKa3aHus B pEUIEHUH CyJa MO 3TUM Bompocam (HaKTHYECKUX OOCTOSATENIbCTB,
000CHOBBIBAIOIIUX HEOOXOAWMOCTh IPOBEACHUS  CIICJCTBEHHOTO JCHCTBHS.
OnHako, 3TO, MO HAIIEMy MHEHHUIO, HE O3HAYAET, YTO CY/bsl BIPABE OIPAHUUYUTHCS
JUIIb KOHCTaTalued coOnrofaeHus: TpeOoBaHUM, (OPMalbHO YKa3bIBAIOIIMX Ha
3aKOHHOCTB TIPEICTOSIIIETO JCHCTBUSA, T.€. Ha HAIMYUE BO30YKJICHHOTO YTOJIOBHOTO
niena, IpUHATHE €r0 K MPOU3BOJACTBY ClIeJIOBATEIEM WJIM JIO3HABATEJIEM B paMKax
cpoka paccnenoBaHus U T.J. CMBICI KOHTPOJISI — B MPOBEPKE OOOCHOBAHHOCTH
XO/aTaicTBa, MO0 TOJIBLKO B ATOM CIydae MOKHO PEIIMTh BOMPOC — HACKOJIBKO
OTIPaBIAHHBIM SIBJISIETCS] BTOPKEHHUE OPraHOB rocylapcTBa B chepy OXpaHsSEeMbIX
KOHCTUTYIIMEH TpaB JUYHOCTH. ITO OOS3BIBACT CY/IbIO BBIACHATH Haluuue (100
OTCYTCTBHUE) (haKTUICCKUX OCHOBAHUH MPOBEACHUS CJIEACTBEHHOIO JEHUCTBUS, T.€.
CBEJICHUM, YKa3bIBAIOIINX HA BO3MOXXHOCTH JTOCTUKEHMSI €r0 LENIU - IMOJTYYEHUS
JI0Ka3aTesIbCTB ONpeesIeHHOro Buaa. [IoBToprM, 4TO TAKUMU OCHOBAHUSIMU MOTYT
OBITh JTOKA3aTeJIbCTBA, UMEIOIINECS B PACIOPSHKEHUM OpraHa paccieJoBaHus, Ha

KOTOPBIC OH OOJKCH YKa3aTb B CBOCM xogaraucTtBe. OTMETHM elle pas, 4ToO CChLIKAa
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B XOJATalCTBE HAa OJHU JIUIIbL JIAHHBIC OMNEPATHUBHO-PO3BICKHOIO XapakKTepa HeE
MOXET CJIYKUTh OCHOBAaHHUEM ISl JIa4U CYJIbEH pa3pelICHUS] HAa NPOBEICHUE
CJIEICTBEHHOI'O JCHCTBUSL.

[{espr0 TOCIEYOUIETO KOHTPOJS 334 YXKE COCTOSBIIMMUCS OCMOTPOM,
O0OBICKOM, BBICMKOM B JKWIHMILE M JIMYHBIM OOBICKOM 3aKoH - 4. 2 cT. 165 VIIK
HA3bIBAECT IPOBEPKY 3aKOHHOCTHM MOCTAHOBJIEHHS OpraHa paccCleIOBaHUSA O HX
npousBoAcTBe. (OHA OCYHIECTBISETCS IIyTeM M3Y4YEHHUS IIOCTAaHOBJICHUS U
MPOTOKOJIA CJIEACTBEHHOIO JEWUCTBUSI, MPEACTABISIEMbIX B cyld. OQHAKO U B 3TOM
cly4yae pedyb JOJDKHA HWJTH HE TOJBKO O TOM, BBIHEC JIM CJIEIOBATElb TaKOE
MIOCTAHOBJICHUE, SBSUIOCH JIM  CJIEJACTBEHHOE JICUCTBUE HE  TEPIIIUM
oTjararelibcTBa Y T.J., T.€6. O COOMIONCHUHM crefoBaresieM (HopMaIbHBIX
TpeOOBaHUIA, HO U O TOM, HUMEIIMCh JIK JOCTATOYHbIC (DAKTHUUSCKHUE OCHOBAHUS JJIS
MPOBEJICHUSI CIEACTBEHHOrO JeWcTBUs. [Ipu OTCYTCTBHMM HX Cyabsi NMpPU3HAET
CIEACTBEHHOE JECHWCTBUE HE3aKOHHBIM, a TIOJIyYCHHBIE JI0KA3aTelIbCTBA —
HEJONMyCTUMBIMU. HWMHOW mMoaxoa, T.€. MNpPU3HAHUE CJIEICTBEHHOTO JEHCTBUS
3aKOHHBIM TOJIBKO TIO (DOpMasIbHBIM KPUTEPHUSIM U C YUETOM IMOTYUYESHHOTO TIPU €To
MIPOBEACHUH TTOJOXKUTEIBLHOIO PE3YJIbTaTa, MOXKET IOBJICYb 3a COOOM CTpEeMIICHUE
OpraHOB pacclieIoBaHUsS H30€XaTh MPEABAPUTEILHOTO CyAeOHOTO KOHTPOJS B
pacyuere Ha yCHENIHOE MPOBEICHUE CIEACTBEHHOIO JECUCTBHUS, MO/ MPEIJIOTOM E€r0
HEOTJIIOKHOCTH («moOeauTeNIel HE CYIAT»), YTO BO MHOTHX OTHOIICHHSIX BEChMa

HEKCIIATCIIbHO.
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